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BOULDER  VALLEY  DITCH  MINING  AND  MILL- 
ING    COMPANY,  Appellant,    t;.    FARNHAM,  Re- 

8PONDENT. 

[Submitted  Noyember  24, 1891.    Decided  March  21, 1892.] 

Eqttitt — Specific  performance  —  Parol  contract  for  sale  of  lands,  —  Where  a  party 
enters  into  the  posseesion  of  lands  nnder  an  alleged  parol  contract  for  the  sale 
thereof,  no  right  of  entry  having  been  given,  and  having  knowledge  that  the 
owner  denied  the  alleged  contract  and  had  refused  to  convey  the  lands,  the  act 
of  taking  possession  and  erecting  valuable  improvements  upon  the  land  under 
such  circumstances  adds  no  additional  weight  to  the  equity  of  the  alleged  pur- 
chaser in  seeking  the  specific  performance  of  the  contract.  (Coi-tin  v.  Ham' 
mond,  10  Mont.  1,  cited.) 

Bame — Same ^ Part  payment, ^Fwi  payment  alone,  imaocompftnied  by  other 
equities,  is  not  such  a  part  performance  of  a  parol  contract  for  the  sale  of  lands 
as  wiU  remove  the  contract  from  the  operation  of  the  Statute  of  Frauds  and 
sustain  an  action  for  specific  performance. 

Appeal  from  Fifth  Judicial  District,  Jefferson  Comdy» 

Ejectment.    The  cause  was  tried  before  Galbraith,  J.    De- 
fendant had  judgment  below. 
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Uiorruis  Joyea,  for  Appellant. 

I.  No  mere  claim  of  right  founded  on  a  verbal  contract  can 
constitute  adverse  possession.  The  possession  is  presumed  to 
follow  the  legal  title  which  is  admitted  to  be  in  the  plaintiff. 
To  constitute  adverse  possession  there  must  be  actual,  open, 
visible,  notorious,  and  exclusive  possession,  and  it  must  be  con- 
tinuous and  uninterrupted,  and  under  a  claim  of  right  to  hold 
the  land  against  him  who  was  seized ;  and  the  person  against 
whom  it  is  held  must  have  knowledge,  or  the  means  of  knowl- 
edge, of  such  occupation  and  claim  of  right.  {ITiompaon  v. 
Pioche,  44  Cal.  517;  Hiompaon  v.  Felton,  54  Cal.  547;  Unger 
V.  Momeyy  63  Cal.  586,  595;  49  Am.  Rep.  100;  People  v. 
Ceffder,  66  Cal.  552;  Comp.  Stats.  Mont.  §  32,  p.  66;  Comp. 
Stats.  Mont.  §§  35,  36,  p.  67.) 

II.  The  alleged  verbal  contract  of  sale  is  void  because  not 
in  writing.  (Comp.  Stats.  Mont.  §  217,  p.  651.)  There  is  no 
equity  alleged  or  proved  to  take  the  case  out  of  the  statute. 
The  acts  of  part  performance  relied  on  to  take  the  case  out  of 
the  statute  must  be  alleged,  and  proved  to  have  been  done  in 
pursuance  of,  and  in  reliance  on  the  contract. 

III.  Possession  taken  without  consent  is  not  part  perform- 
ance. (Hoen  V.  Simmons,  1  Cal.  120 ;  52  Am.  Dec.  291 ;  Givena 
V.  Calder,  2  Desaus.  Eq.  172 ;  2  Am.  Dec.  686.)  Barry  never 
had  any  possession  at  all,  and  defendant  took  possession  without 
the  knowledge  or  consent  of  plaintiff. 

IV.  Nor  is  mere  payment  of  a  part,  or  even  of  the  whole, 
of  the  purchase  money.  (1  Story  on  Equity  Jurisprudence, 
§  760 ;  Forrester  v.  Flores,  64  Cal.  24 ;  Edwards  v.  Estell,  48 
Cal.  194;  Parke  v.  Leewright,  20  Mo.  86;  Allen  v.  Booker,  2 
Stew.  21;  19  Am.  Dec.  35;  Kerr  on  Fraud,  p.  136;  Pinnock 
V.  aough,  16  Vt.  500;  42  Am.  Dec.  524.) 

V.  When  the  part  performance  consists  in  the  making  of 
valuable  improvements  upon  the  premises,  the  party  will  not 
be  protected  if  it  appear  that  when  they  were  made  it  was 
known  to  him  that  the  contract  would  not  be  fulfilled  by  the 
opposite  party.  The  improvements  must  be  made  with  the  ex- 
pectation that  the  contract  will  be  performed.  (Bigelow  on 
Fraud,  p.  389;  Parke  v.  Leemnght,  20  Mo.  86,  87;  McGanity 
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V.  Byinfftm,  12  Cal.  431 ;  Kelly  v.  Taylor,  23  Cal.  15 ;  Stone  v. 
JSumpus,  40  Cal  429;  Kerr  on  Fraud,  127,  132,  135,  136;  3 
Pomeroy's  Equity  Jurisprudence,  §§  812,  813,  1409.)  This 
defendant  entered  into  possession  and  put  up  bis  improvements, 
knowing  thai  plaintiff  would  not  perform  the  a^ffreement,  and  had 
repvdiated  it     This  destroys  his  alleged  equity. 

VI.  The  answer  fails  to  state  a  defense,  because  it  does  not 
allege  that  defendant  performed  the  alleged  acts  of  part  i>er- 
formance  in  pursuance  of  and  reliance  upon  the  contract,  and 
also  because  it  does  not  allege  that  the  consideration  was  ade- 
quate.    (Bi^k  V.  Tucker,  42  Cal.  353,  354.) 

VII.  The  lapse  of  time  and  conduct  of  Barry  show  that 
he  had  abandoned  his  claims  to  the  land.  {Brown  v.  CoviUaud^ 
6  Cal.  566.) 

W.  L.  Hay,  for  Respondent. 

I.  The  contract  had  been  fully  performed  by  defendant  and 
his  grantor,  and  the  court  will  enforce  specific  performance. 
(Somerville  v.  Trueman,  4  Har.  &  McH.  43;  1  Am.  Dec.  389; 
Townsend  v.  Houston,  1  Har.  [Del.]  532;  27  Am.  Dec.  732.) 

II.  Where  a  verbal  sale  of  land  is  made  and  valuable 
improvements  put  thereon  under  such  verbal  sale,  courts  of 
equity  will  enforce  specific  performance.  (Pomeroy's  Equity 
Jurisprudence,  §  1409;  2  Warvelle  on  Vendors,  pp.  781,  784- 
786,  and  cases  cited  ;  West  v.  Bundy,  78  Mo.  407 ;  Pleasanton 
V.  Raughley,  3  Del.  Ch.  124;  Neale  v.  Neale,  9  Wall.  1;  Wet^ 
more  v.  White,  2  Caines  Cas.  87 ;  2  Am.  Dec.  323.) 

III.  Inadequacy  of  price  will  not  affect  defendant's  right  to 
a  specific  performance  of  the  contract.  (Warvelle  on  Vendors, 
p.  764,  §  21.) 

IV.  Lapse  of  time  does  not  affect  defendant's  right  to  a 
specific  ^rformance.  (Pomeroy's  Equity  Jurisprudence,  p. 
454,  §  408.) 

Harwood,  J. — Action  in  the  nature  of  ejectment  to  recover 
possession  of  two  lots  situate  in  the  town  of  Boulder,  Jefferson 
County.  Plaintiff  is  a  corporation  organized  and  existing 
under  the  laws  of  this  State. 

Defendant,  by  answer,  admits  that  on  July  5,  1888,  and  at 
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all  times  since  that  date,  the  legal  title  to  the  lots  of  land 
described  in  the  complaint  was^  and  now  is^  in  the  plaintiflf;  but 
denies  that  at  said  time,  or  at  any  time  since,  plaintiff  was  or 
is  entitled  to  the  possession  of  said  land,  or  any  portion  thereof; 
and  denies  that  plaintiff  is,  or  has  been  since  about  April,  1883, 
the  owner  of  said  land.  Defendant  then  sets  forth  in  .  his 
answer  the  &cts  whereby  he  claims  to  be  the  equitable  owner 
of  said  premises,  which  facts  are  alleged  in  substance,  as  fol- 
lows: That  during  the  month  of  April,  1883,  plaintiff,  by  and 
through  its  duly  authorized  ofiBcers  and  agents,  entered  into  a 
parol  contract  for  the  sale  of  said  described  lots  to  one  John 
Barry,  in  consideration  of  the  sum  of  forty  dollars,  to  be  paid 
by  him  as  the  whole  purchase  price  thereof;  that  plaintiff,  at 
the  time  of  making  such  bargain  or  contract,  received  from 
said  Barry  the  sum  of  ten  dollars  as  part  payment  of  the  pur- 
chase price  of  said  lots ;  and  that  it  was  further  agreed  between 
plaintiff  and  Barry  that  the  balance  of  said  purchase  price 
should  be  paid  after  plaintiff  acquired  the  government  title  to 
said  lots  of  land,  and  that,  on  payment  of  said  balance,  plaint- 
iff should  execute  and  deliver  to  said  Barry  a  good  and  suf- 
ficient deed  of  conveyance  conveying  said  lots  to  him;  that  in 
the  year  1883,  afler  plaintiff  had  acquired  title  to  said  lots 
from  the  United  States  government,  said  Barry  tendered  the 
plaintiff,  and  offered  to  pay  the  balance  of  said  purchase  price, 
and  requested  the  delivery  to  him  of  a  deed  of  conveyance  of 
said  lots,  but  that  plaintiff  refused  to  receive  said  balance  of  the 
purchase  price,  and  refused  to  execute  said  deed,  which  refusal 
plaintiff  has  ever  since  persisted  in;  that  said  Barry  and  this 
defendant  have  at  all  times  been  ready  and  willing  to  pay  the 
balance  of  said  purchase  price  on  delivery  of  said  deed  of  con- 
veyance; that  plaintiff  is  able  to  specifically  perform  said  con- 
tract of  sale,  and  make  said  conveyance;  that  defendant  has 
deposited  in  court,  subject  to  the  order  of  court  and  plaintiff, 
the  balance  of  the  purchase  price  of  said  lots ;  that  on  the  24th 
of  March,  1888,  the  said  John  Barry,  by  his  deed  of  that  date, 
duly  executed,  bargained,  sold,  and  quit-claimed  the  said  lots 
to  this  defendant,  and  ever  since  that  date  defendant  has  been, 
and  now  is,  in  the  actual,  exclusive,  and  adverse  possession 
thereof;   that  since  said  date  defendant  has  paid  all  lawful 
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taxes  and  assessments  levied  upon  said  lots,  and  erected  perma- 
nent improvements  thereon  of  the  value  of  sixteen  hundred 
dollars.  It  is  further  alleged  as  a  defense  that  at  the  time  of 
making  said  contract  of  sale  of  said  lots  to  John  Barry^  in  the 
month  of  April^  1883,  he  entered  into  actual  possession  thereof, 
and  ever  since  has  held  actual,  exclusive,  and  adverse  posses- 
sion thereof,  under  said  contract  of  purchase,  until  he  conveyed 
the  same  to  this  defendant,  since  which  time  this  defendant  has 
continued  to  hold  the  actual,  exclusive,  and  adverse  possession 
of  said  lots;  and  upon  this  statement  of  adverse  possession  de- 
fendant avers  that  plaintiff's  action  is  barred  by  the  provisions 
of  section  29  of  the  Code  of  Civil  Procedure. 

Upon  the  defense  thus  set  forth  defendant  demands  a  decree 
requiring  plaintiff  to  execute  and  deliver  to  him  a  proper  and 
sufficient  deed  of  conveyance  of  said  lots,  or,  upon  &ilure  so 
to  do,  that  the  court  cause  the  same  to  be  conveyed  in  the 
manner  usually  adopted  by  courts  of  equity  in  such  cases. 

All  the  allegations  of  defendant's  answer  setting  up  equitable 
title  in  himself  are  denied  by  plaintiff's  replication.  The  only 
issue  tried  was  that  relating  to  the  equitable  title  alleged  by 
defendant,  and  all  the  questions  presented  for  consideration  on 
this  appeal  relate  to  said  alleged  equitable  title. 

Tins  appeal  is  taken  from  an  order  overruling  plaintiff's 
motion  for  a  new  trial,  and  from  the  judgment  entered  in  favor 
of  defendant.  Among  the  assignments  of  grounds  for  new  trial 
are ;  (1)  Insufficiency  of  evidence  to  justify  the  verdict,  find- 
ings, and  decisions  of  the  court  and  jury,  and  that  the  same  are 
against  law;  (2)  errors  of  law  occurring  at  the  trial,  and  ex- 
cepted to  by  the  party  moving  for  new  trial. 

The  questions  presented  will  be  determined  by  a  review  of 
the  evidence,  to  see  whether  or  not  the  same  is  sufficient  to  sus- 
tain the  equitable  title  to  said  land,  asserted  by  defendant.  At 
the  commencement  of  this  inquiry  it  is  proper  to  observe  that 
the  claim  set  up  by  defendant  ought  to  be  determined  by  a  con- 
sideration of  the  equitable  title  to  said  land,  if  any,  acquired  by 
defendant's  grantor,  Barry,  without  reference  to  any  acts  which 
have  been  done  by  defendant  Farnham  in  the  way  of  taking 
possession  of  saic^  land,  and  erecting  improvements  thereon,  as 
alleged  in  his  complaint  and  shown  by  the  evidence.     There  is 
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no  reason  shown  whereby  the  fact  that  defendant  Farnham 
entered  upon  and  took  possession  of  said  land  in  1888,  and 
erected  valuable  improvements  thereon,  should  be  considered  as 
giving  greater  weight  to  his  alleged  equitable  title  than  could 
have  been  given  to  the  equitable  claims  of  his  predecessor  and 
grantor  Barry,  who  had  never  taken  actual  possession  of  the 
lots  in  controversy,  or  erected  any  improvements  thereon  what- 
soever. In  cases  where  possession  has  been  delivered  by  tlie 
vendor,  under  a  parol  contract  for  the  sale  of  land,  and  the  pur- 
chaser has  entered  under  such  conditions,  and  made  valuable 
improvements,  in  good  faith,  relying  upon  the  promise  of  the 
vendor  to  convey,  the  fact  of  delivery  of  possession,  and  the 
making  of  improvements  under  such  conditions,  has  always 
been  given  great  weight,  as  bearing  upon  the  equitable  right  of 
the  vendee  to  a  decree  for  specific  performance.  But  not  so  in 
cases  where  a  party  enters  into  possession  of  premises  under  an 
alleged  right  to  purchase,  where  the  right  of  entry  has  not  been 
expressly  given  to  the  purchaser,  or  where  the  existence  of  the 
alleged  contract  for  sale  and  purchase  is  a  matter  of  dispute 
between  the  parties,  and  the  party  taking  possession  has  notice 
of  such  dispute,  and  good  reason  to  believe  that  his  demand  for 
specific  performance  of  such  contract  will  be  resisted.  In  such 
cases,  where  possession  is  taken  and  improvements  made,  the 
same  adds  no  weight  to  the  equity  of  the  alleged  purchaser. 

What  are  the  facts  upon  this  point  in  the  case  at  bar?  It  is 
shown  by  the  testimony  of  said  Barry,  defendant's  grantor,  a 
witness  called  on  behalf  of  defendant,  that  the  alleged  parol 
contract  for  the  sale  and  purchase  of  said  lands  was  entered 
into  by  and  between  Barry  and  one  Elder,  the  latter  acting,  or 
assuming  to  act,  as  agent  of  plaintiff  in  making  said  contract. 
This  witness  testified  that  plaintiff  had  repeatedly,  and  on  every 
occasion  when  the  matter  was  presented,  emphatically  refused 
to  recognize  the  alleged  sale  of  said  lots  to  Barry  by  said  Elder; 
refused  to  receive  the  balance  of  the  alleged  purchase  price 
when  the  payment  thereof  was  offered ;  and  that  plaintiff  had 
at  all  times,  when  said  contract  was  asserted  by  Barry,  refused 
to  recognize  the  same  as  binding,  and  refused  to  ratify  or  carry 
the  same  into  effect.  The  testimony  shows  that  this  refusal  on 
the  part  of  plaintiff  to  recognize  said  contract  had  been  persisted 
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in  from  the  time  Barry  first  asserted  the  contract  to  plaintiff's 
oflScers,  about  the  year  1883  or  1884,  to  the  year  1888,  when 
quit-claim  was  made  by  Barry  of  his  interest  in  said  lots  to 
defendant  Farnham ;  that  during  said  period,  on  several  occa- 
sions, Barry  had  demanded  of  plaintiff's  officers  a  recognition 
of  said  alleged  contract,  and  the  execution  thereof.  It  is  further 
siiown  that  defendant  Farnham  was  fully  aware  of  the  facts 
relating  to  said  dispute,  and  the  repudiation  of  said  contract 
by  plaintiff,  when  he  procured  the  quit-claim  deed  of  Barry's 
allied  interest  or  claim  in  and  to  said  lots,  in  the  year  1888, 
and  entered  into  possession  thereof,  and  proceeded  to  make  the 
improvements  thereon.  Indeed,  it  is  shown  by  defendant's 
witness,  Barry,  that  defendant  Farnham  was  present  on  one  oc- 
casion when  Barry  requested  plaintiff  to  carry  out  said  alleged 
contract  for  the  sale  of  said  lots,  which  was  then  refused.  In 
this  regard,  in  his  testimony,  Barry  says:  "If  I  could  have 
got  Mr.  Holter  [plaintiff's  president]  to  take  the  money,  I 

would  have  built  a  house  on  the  property Farnham 

and  I  were  present.  I  could  not  get  a  deed  for  the  lots.  I 
went  into  Helena  to  pay  for  the  lots,  and  I  could  not  get  a  deed, 
because  they  would  not  accept  the  money.  I  told  Mr.  Farnham 
that.  He  was  willing  to  tak%the  lots  anyway.  I  told  him  of 
the  conversation  I  had  with  Mr.  Holter  before,  about  offering 
him  the  money,  and  that  he  wouldn't  accept  it  or  give  me  a 
deed." 

With  this  knowledge,  defendant  Farnham  procured  from 
Barry  a  quit-claim  of  his  interest  or  claim  in  and  to  said  prem- 
ises, and  entered  into  possession  and  made  the  improvements, 
and  now  relies  upon  such  entry  and  improvements  as  giving 
additional  strength  to  his  alleged  equity,  over  and  above  the 
claims  of  his  grantor  Barry  in  respect  to  the  premises  in  dis- 
pute; but  we  are  of  opinion  that  the  same  should  add  no 
weight  to  the  equitable  claims  which  Barry  may  have  acquired 
by  virtue  of  the  alleged  purchase,  or  bargain  for  purchase,  made 
with  Elder  in  1883,  and  that  the  same  ought  to  be  determined 
entirely  upon  a  consideration  of  that  transaction,  and  the  acts 
of  Barry  in  reference  to  said  premises. 

It  is  proper  to  add  in  this  connection,  also,  that  the  testimony 
of  defendant  Farnham,  to  the  effect  that  he  had  completed  the 
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erection  and  furnishing  of  a  house  on  said  premises  before  there 
was  any  service  of  papers  on  him  by  plain tiff^  or  any  member  or 
agent  of  plaintiff  objected^  is  without  force,  in  view  of  defend- 
ant's knowledge,  shown  by  the  evidence  of  his  witness  Barry. 
Special  findings  of  the  jury,  Nos.  7,  8,  9,  10,  and  24,  relate 
to  this  point.  The  jury  found  that  defendant  Farnham  erected 
improvements  on  said  lots  of  the  value  of  between  seventeen 
and  eighteen  .hundred  dollars;  that  plaintiff  had  notice  or 
knowledge  of  the  fact  that  Farnham  was  constructing  such  im- 
provements on  said  lots;  that,  under  all  the  circumstances, 
plaintiff  was  bound  to  take  notice  of  the  fact  that  defendant 
Farnham  was  engaged  in  erecting  buildings  on  said  lots;  that 
plaintiff,  neither  by  agent  nor  in  any  other  manner,  objected  to 
the  operations  of  Farnham  on  said  premises ;  that  plaintiff  did 
not  consent  to  defendant's  taking  possession  of  said  lots,  but 
never  made  any  objection  thereto.  The  force  and  effect  of  these 
findings,  if  any  force  or  effect  could  be  given  to  them  in  view 
of  other  facts  in  the  case,  is  neutralized  by  findings  numbered 
21,  22,  and  23,  wherein  the  jury  found  to  the  following  effect: 
That  before  defendant  took  possession  of  said  land  he  knew 
that  plaintiff,  through  its  president,  had  refused  to  accept  the 
balance  of  the  money  claimed  to  be  due  on  the  lots,  and  had 
refused  to  give  Barry  a  deed  for  Ihe  same;  that  defendant  knew 
before  he  commenced  to  erect  improvements  upon  said  land  that 
plaintiff  had  repudiated  the  alleged  contract;  that  when  defend- 
ant entered  into  possession  of  said  land,  and  erected  improve- 
ments thereon,  he  did  not  believe  that  plaintiff  acknowledged, 
or  recognized  as  valid,  the  contract  under  which  defendant 
claims.  These  latter  findings  are  in  harmony  with  the  evi- 
dence above  recited,  showing  defendant's  actual  knowledge  of 
plaintiff's  repudiation  of  the  alleged  contract  for  the  sale  of 
said  lots,  which  defendant  seeks  to  have  enforced;  and  that 
plaintiff  had  expressly  refused  to  recognize  or  carry  out  said 
alleged  contract,  or  receive  any  payment  thereon.  Under  these 
circumstances,  defendant  cannot  assert  with  any  force  that  he 
was  misled  by  any  act,  declaration,  or  silence  of  plaintiff  in 
reference  to  said  lots,  or  the  alleged  contract  for  the  purchase 
thereof  by  Barry ;  nor  can  he  complain  of  the  fact  that  plaint- 
iff gave  him  no  notice  to  vacate  said  lots,  or  refrain  from  tak- 
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iog  possession  or  making  improvemeDts  thereon.  It  therefore 
beoomes  clear  that  defendant's  operations  on  said  lots  in  the 
year  1888  cannot  be  considered  as  strengthening  in  the  least 
the  equitable  claims  acquired  by  Barry  through  the  alleged 
contract  for  purchase  made  with  Elder  in  1883.  {Wood  v. 
Thamly,  68  111.  464 ;  Parke  v.  Leewright,  20  Mo.  85 ;  Porae- 
roy's  Specific  Performance  of  Contracts,  126-129;  Pomeroy's 
Equity  Jurisprudence,  §§  812,  813, 1409;  Oartin  v.  Hammond, 
10  Mont.  1.) 

Did   Barry  acquire  such  equitable   rights  in  and   to  said 
premises  as  would  have  entitled  him  to  a  decree  for  specific 
performance?    It  has  been  said,  and  advisedly,  upon  careful 
consideration  of  the  case,  that  Barry  neither  went  into  actual 
possession  of  said  premises,  nor  made  any  improvements  thereon. 
The  jury  returned  a  finding  to  the  effect  that  Barry  went  into 
possession  of  said  land  on  making  the  bargain  with  Elder  for 
the  purchase  thereof,  in  1883.     We  are  unable  to  find  any  evi- 
dence in  the  record  to  support  such  a  finding.     There  is  ample 
evidence  showing  the  contrary  fact,  and  no  evidence  in  support 
of  it  to  raise  a  conflict  on  that  point.     Indeed,  it  would  seem, 
from  the  presentation  of  the  case  made  in  the  brief  of  counsel 
for  respondent,  that  the  allegation  of  Barry  having  taken  and 
held  adverse  possession  of  said  lots,  as  averred  in  the  answer,  was 
abandoned,  for  the  reason,  no  doubt,  that  there  was  no  evidence 
produced  to  support  that  allegation.     The  evidence  shows,  with- 
out controversy,  that  when  the  alleged  parol  bargain  was  made 
by  Barry  with  Elder  for  the  purchase  of  said  lots,  the  same  had 
not  been  platted  as  a  portion  of  the  town  of  Boulder.     Nor 
was  the  same  platted  until  the  year  1887.     It  is  further  shown 
that  up  to  the  year  1888,  when  defendant  Farnham  commenced 
to  build  thereon,  said  land  was  as  bare  as  the  open  prairie  lands 
in  that  vicinity;  'Hhat  said  lots  were  simply  unimproved  vacant 
lands.''     It  is  not  asserted  anywhere  in  the  evidence  that  any 
agreement  was  made  to  the  effect  that  Barry  should  have  im- 
mediate possession  of  said  lots,  or  that  he  ever  entered  upon 
and  took  actifal  possession  thereof;  nor  is  it  asserted  that  Barry 
did  any  act  in  reference  to  said  lots,  in  person  or  by  agent, 
which  can  be  construed  as  taking  and  holding  actual  possession 
thereof.    Under  these  circumstances,  we  must  presume  that  the 
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possession  remained  with  the  holder  of  the  legal  title  thereof. 
(Lamme  v.  Dodson,  4  Mont.  660.) 

As  seen  by  the  testimony  of  Barry,  he  refrained  from  build- 
ing on  said  lots,  because  the  validity  of  the  alleged  contract  for 
the  sale  thereof  to  him  was  disputed  by  plaintiff,  and  in  this  he 
acted  with  more  prudence  than  defendant  Farnham.  The  only 
act  which  Barry  did,  by  way  of  part  performance  of  the  alleged 
parol  contract  for  the  purchase  of  said  lots,  was  the  payment  of 
ten  dollars  on  the  purchase  price  alleged  to  have  been  agreed 
upon  therefor.  Of  course,  this  was  in  fact  no  payment,  so  far  as 
plaintiff  was  concerned,  unless  Elder  was  authorized  to  act  for 
plaintiff  in  making  such  negotiation  and  receiving  such  pay- 
ment. But  even  granting,  for  the  purpose  of  the  discussion  of 
this  point,  that  Elder  had  such  authority,  still  part  payment 
alone  is  not  such  part  performance  of  a  parol  contract  for  the 
sale  of  real  estate  as  will  sustain  an  action  for  specific  perform- 
ance of  the  contract,  because  the  party  aggrieved  has  an  ade- 
quate remedy  in  damages.  (Dude  v.  Ford,  8  Mont.  233,  and 
cases  cited;  Parke  v.  Leewright,  supra;  Pomeroy's  Specific 
Performance  of  Contracts,  §  112,  and  cases  cited.  See,  also, 
Taumsmd  v.  Houston^  1  Har.  [Del.]  682;  27  Am.  Dec.  732, 
followed  by  the  editor's  note,  in  which  is  gathered  a  multitude 
of  cases,  to  the  effect  that  payment  of  part  or  the  whole  of  the 
purchase  price,  unaccompanied  by  other  equities,  is  not  sufficient 
to  take  a  Darol  contract  out  of  the  operation  of  the  Statute  of 
Frauds.) 

'  It  is  needless  to  go  further  in  the  consideration  of  this  case 
to  find  whether  or  not  it  is  shown  that  Eider  was  authorized 
to  make  contracts  for  the  sale  of  plaintiff's  land  at  the  time 
said  contract  is  alleged  to  have  been  made,  because,  as  before 
observed,  granting  that  point,  defendant's  case  is  not  sufficient 
to  support  a  decree  for  specific  performance. 

The  defense  set  up  in  this  action  is  purely  an  equitable  one, 
and  the  facts  upon  which  defendant  is  entitled  to  rely  to  sup- 
port his  equitable  title,  when  admitted,  are  not  sufficient  to 
sustain  a  decree  in  his  favor.  The  findings  of  the  jury  in  this 
case,  relating  to  defendant's  equitable  claims,  were  advisory. 
We  therefore  conclude,  upon  a  full  consideration,  that  the  court 
should  have  disr^arded  certain  special  findings  of  the  jury, 
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above  set  oat^  which  are  unsupported  by  evidence^  and  should 
have  pronounced  judgment  on  the  remaining  findings  in  favor 
of  plaintiff! 

It  is  therefore  ordered  that  the  case  be  remanded,  with  direc- 
tions to  the  court  below  to  set  aside  and  vacate  the  judgment 
entered  in  said  action^  and  enter  judgment  in  favor  of  plaintiff^ 

including  costs. 

Revei'sed. 
Blake,  C.  J.^  and  De  Witt^  J.,  concur. 
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STATE,  Appellant,  «.  BIESMAN  et  al.,  Bespondents.  12    n 

'                                  '                                                             '                                            19    322 
[Babmitted  December  7, 1891.    Decided  ICarch  28, 1892.]  

CsansAis  PjuoncB— DismissoZ  of  appeal^  LidbUiiy  of  awetiett,  ^The  disraisRal 
of  an  appeal  taken  from  a  judgment  for  fine  and  costs  in  a  Jostice's  Goart,  tlie 
District  Court  haying  declared  the  recognizance  forfeited,  and  that  fact  having 
been  duly  entered  upon  the  records,  constitutes  an  affirmance  of  the  judgment, 
and  the  recognizance  being  conditioned  that  the  defendant  would  appear  in 
said  District  Court  on  the  trial  therein,  and  pay  all  judgments  for  fine  and  costs 
that  might  be  rendered  against  him,  the  defendant's  sureties  are  liable  thereon 
for  the  judgment  of  the  Justice's  Court.    (Db  Witt,  J.,  dissenting.) 

Cbimikal  Bbooonizancb  — Pteoditi^ — Demand  on  tureiiea. — In  an  action  on  such 
recognizance  the  complaint  need  not  avdr  that  a  demand  for  payment  vras  made 
on  the  sureties. 

Appeal  from  Third  Judicial  Disiridy  Deer  Lodge  County, 

Action  on  criminal  recognizance.  The  defendants'  demurrer 
was  sustained  and  judgment  rendered  in  their  favor  bj 
Durfee,  J. 

Henri  J.  HaskeUj  Attorney-General,  and  W.  8.  Shaw^  County 
Attorney,  for  the  State,  Appellant. 

7".  R.  Boarman,  and  Word,  Smith  &  Word^  for  Eespondents. 

Blake,  C.  J. — The  complaint  alleges  that  a  complaint  was 
filed  July  16,  1890,  in  the  Justice's  Court  of  Deer  Lodge 
County,  which  charged  Biesman  with  the  crime  of  unlawfully 
obstructing  the  public  highway.  He  was  convicted  and  sen- 
tenced to  pay  a  fine  and  the  costs,  and  remanded  to  the  custody 
of  the  sherifi"  to  stand  committed  until  the  same  should  be 
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satisfied.  Biesman  then  filed  a  notice  of  appeal,  and,  in  order 
to  secure  his  release,  entered  into  a  recognizance  andertaking, 
which  contained  these  recitals  and  conditions:  — 

"Whereas,  on  the  eighteenth  day  of  July,  A,  D.  1890,  one 
August  Biesman  was  convicted  of  obstructing  a  public  high- 
way, before  J.  M.  Hartwell,  Esq.,  justice  of  the  peace  in  and 
for  Deer  Lodge  County,  State  of  Montana,  and  was  fined  the 
sum  of  $6,  together  with  costs,  amounting  to  the  sum  of 
$191.35';  and  whereas,  the  said  August  Biesman  is  dissatisfied 
with  said  judgment  and  is  desirous  of  appealing  from  the  said 
judgment  to  the  District  Court  of  the  Third  Judicial  District 
of  the  State  of  Montana,  in  and  for  Deer  Lodge  County. 

"  Now,  therefore,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  August  Biesman,  the  said  defendant  in  said 
action,  will  appear  in  the  said  District  Court,  on  the  trial 
therein,  and  pay  all  judgments  for  fine  and  costs  that  may  be 
rendered  against  him  in  the  District  Court  in  such  case,  then 
this  obligation  to  be  null  and  void;  otherwise  to  remain  in  full 
force  and  effect.*' 

Afterwards  this  recognizance  was  approved  and  filed,  and 
Biesman  was  released  from  the  custody  of  the  officer,  and  the 
appeal  was  perfected.  The  case  was  set  for  trial  in  the  court 
below  on  the  eighth  day  of  September,  1890,  and  continued 
until^  the  tenth  day  of  September,  1890.  The  complaint  says 
that  on  the  last-named  day  ''the  defendant  appeared  by  his 
attorney,  J.  B.  Boarman,  and  on  motion  of  the  defendant,  the 
court  permitted  said  appeal  to  be  dismissed,  and  said  appeal 
was,  by  the  judgment  of  said  court,  dismissed;  that  the  court 
duly  declared  said  appeal  bond  of  the  defendants  forfeited,  and 
the  facts  of  the  said  forfeiture  duly  entered  upon  the  records 

of  the  court;  that  on  the  day  of ,  1890,  said 

defendant,  August  Biesman,  paid  on  said  judgment  of  $191.35 
the  sum  of  $44.40,  leaving  a  balance  due  and  unpaid  of 
$146.95." 

This  action  was  brought  to  recover  from  Biesman  and  his 
sureties  the  said  sum  of  $146.95.  The  court  below  sustained  a 
demurrer  to  the  complaint,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  entered 
a  judgment  for  the  defendants  for  their  cobts. 


^ 
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The  respondents  contend  that  the  complaint  fails  to  stiate 
facts  sufficient  to  constitute  a  cause  of  action,  in  this,  that  there 
is  DO  allegation  that  a  demand  for  the  payment  of  the  amount 
in  controversy  was  made  upon  the  sureties.  They  cite  Morgan 
V.  Menzies,  60  Cal.  341;  65  Cal.  243;  but  these  decisions  have 
been  qualified  in  Cobum  v.  Brooks,  78  Cal.  443,  and  it  is  held 
that  an  averment  to  this  effect  is  not  required. 

Tlie  principal  question  which  has  been  discussed  by  counsel 
is  more  difficult,  and  the  authorities  are  inharmonious.  It  is 
conceded  that  the  sureties  upon  this  recognizance  are  entitled  to 
stand  upon  the  strict  letter  of  their  contract,  and  that  their  lia- 
bility cannot  be  enlarged  by  implication.  The  observations  of 
the  Supreme  Court  of  Illinois  in  Shreffler  v.  Nadelhoffety  133 
111.  552;  23  Am.  St.  Bep.  626,  should  be  considered  in  this 
connection :  "  It  is  not  meant  by  this  rule,  however,  that  the 
courts,  in  endeavoring  to  ascertain  the  precise  terms  of  the  con- 
tract actually  made  by  a  surety,  may  not  resort  to  the  same 
aids,  and  invoke  the  same  canons  of  interpretation,  which  apply 
in  case  of  other  contracts.^' 

The  Criminal  Practice  Act  provides  that,  in  all  cases  of  con- 
viction, the  court  shall  enter  his  judgment  for  the  fine  and  costs 
against  the  defendant,  and  may  commit  him  until  the  judgment 
is  satisfied.  (§  508.)  Such  person  may  appeal  to  the  District 
Court  "  by  entering  into  recognizance  with  sufficient  security, 
conditioned  that  he  will  appear  in  the  District  Court  on  the 
trial  therein,  and  pay  all  judgments  for  fine  and  costs  that  may 
be  rendered  against  him  in  such  a  case."  (§  510.)  "If  the 
judgment  of  the  court  shall  be  affirmed  or  modified,  or  if,  upon 
trial  in  the  District  Court,  the  defendant  shall  be  convicted, 
and  any  fine  assessed,  judgment  shall  be  rendered  for  such  fine 
and  costs  in  both  courts  against  the^defendant  and  his  securities." 
(§  515.) 

The  respondents  assert  that  no  judgment  for  the  payment  of 
any  fine  and  costs  was  ever  rendered  against  Biesman  in  the 
District  Court,  and  that  the  dismissal  of  the  appeal  released 
them  from  all  liability.  The  appellant  insists  that  the  ruling 
of  the  court  below,  within  the  meaning  of  the  conditions  of  the 
recognizance,  was  the  rendition  of  a  judgment  which  was  bind- 
ing upon  Biesman  and  his  securities.    This  is  a  case  of  first 
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impression  in  our  court,  and  we  have  concluded  to  follow  the 
doctrines  which  seem  to  be  applicable  to  the  facts,  in  the  light 
of  the  reason  of  the  law.  Biesman  appeared  by  his  attorney  in 
the  proper  District  Court,  and,  after  a  continuance,  voluntarily 
dismissed  his  appeal.  What  were  the  consequences  of  his  con- 
duct? What  is  the  sound  construction  of  the  statute  under 
which  the  undertaking  was  given? 

The  case  of  Harrison  v.  Bank  of  KentucTcy^  3  Marsh.  J.  J. 
375,  was  decided  in  the  year  1830,  and  the  bond  was  con- 
ditioned to  pay  ''in  case  said  judgment  shall  be  affirmed  in  said 
court  of  appeals,"  and  the  appeal  was  dismissed.  Judge  Buck- 
ner,  in  the  opinion,  said  :  ''The  main,  if  not  the  only  object  in 
requiring  an  appeal  bond  is  to  secure  to  the  plaintiff  in  the 
judgment  the  payment  of  such  judgment  with  costs  and  dam- 
ages, when  awarded,  unless  it  should  be  reversed  by  the  appel- 
late court,  and,  to  attain  that  object,  such  must  be  considered  to 
be  its  legal  effect,  in  every  case  where  it  has  been  executed  in 
the  words  of  the  act,  or  in  other  words  substantially  the  same. 
In  such  cases  we  must  remember  that  qui  hceret  in  liia'a,  hceret 
in  coriice;  we  must  regard  substance  and  not  form,  or  the  law 
will  have  been  in  vain;  and,  under  that  view  of  it,  the  dismis- 
sion must  be  considered  as  a  virtual  affirmance  of  the  judgment. 
A  different  interpretation  of  the  law  would  lead  to  fraud  and 
injustice,  subjecting  creditors  in  many  instances  to  the  entire 
loss  of  their  debts.  Appeals  would  be  taken  without  an  expec- 
tation of  successful  prosecution  by  principals,  and  the  bonds 
entered  into  by  sureties  without  the  fear  of  responsibility.'' 

In  the  year  1840  the  case  of  McConnel  v.  Swailes,  2  Scam. 
571,  was  decided,  and  the  court,  by  Mr.  Justice  Breese,  said: 
"This  court  does  not  entertain  a  doubt  but  that  the  dismissal 
of  an  appeal  or  certiorari  is  equivalent  to  a  regular,  technical 
affirmance  of  the  judgment,  so  as  to  entitle  the  party  to  claim  a 
forfeiture  of  the  bond,  and  have  his  action  therefor.  The  bond 
given  in  such  case  is  conditioned  'to  pay  the  debt  and  costs,  in 
case  the  judgment  shall  be  affirmed  on  the  trial  of  the  appeal.' 
What  is  the  object  of  this  requirement,  and  what  its  meaning 
and  intention?  Manifestly,  to  secure  the  opposite  party  in  his 
debt  and  costs,  in  case  the  judgment  shall  not  be  reversed,  in 
case  he  shall  be  in  the  Circuit  Court  the  successful  party.     By 
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a  dismissal  of  the  appeal,  either  hy  the  court,  or  by  the  act  of 
the  appellnut  himself,  the  appellee  is  the  successful  party." 

Chief  Justice  Field  in  Karih  v.  Lights  15  Cal.  324,  approved 
Sarrison  v.  Baiik,  supra,  and  said:  "A  judgment  may,  in  the 
contemplation  of  the  statute,  be  said  to  be  affirmed  when,  by 
any  action  of  the  appellate  court,  it  is  no  longer  open  for  review, 
whether  that  be  either  by  a  dismissal  of  the  appeal  or  by  a 
direct  decree  of  affirmance.  .  ;  •  .  By  the  statute  the  under- 
taking providing  for  the  liability  of  the  sureties,  upon  the  con- 
dition of  the  affirmance  of  the  judgment,  operates  as  a  stay ; 
and  if  by  a  mere  neglect  to  prosecute  an  appeal,  and  for  that 
reason  suffering  it  to  be  dismissed,  afler  the  respondent  has  been 
deprived  of  his  rights  under  the  judgment  by  the  undertaking, 
ttie  sureties  could  be  released,  upon  the  pretense  that  the  judg- 
ment was  not  affirmed,  it  is  evident  that  great  injustice  would  be, 
in  many  instances,  perpetrated,  and  a  fraud  practiced  upon  re- 
spondents.'' {Ouzae  V.  Beravd,  29  Cal.  138 ;  Simpson  v.  Pratlier, 
5  Or.  86;  Garridc  v.  Chamberlain^  97  111.  620.)  We  think  that 
the  proceedings  which  are  set  forth  in  the  complaint  constitute, 
according  to  the  statute,  an  affirmance  of  the  judgment  of  the 
Justice's  Court  against  Biesman. 

Some  of  the  authorities  to  the  contrary  are  collated  in  Freas 
V.  Englebredit,  3  Colo.  385.  While  we  respect  highly  the 
courts  in  which  these  views  prevailed,  it  is  unnecessary  to  ex- 
amine and  compare  the  conflicting  opinions. 

The  complaint  alleges  that  the  appeal  was  *'by  the  judgment 
of  said  court  dismissed,"  and  that ''  the  court  duly  declared  the 
said  appeal  bond  of  defendant  forfeited,  and  the  facts  of  said 
forfeiture  duly  entered  upon  the  records  of  the  court."  It  can 
be  implied  from  these  allegations  that  ''the  proper  steps  author- 
izing such  forfeiture  had  been  taken."  (^Friedline  v.  State,  93 
Ind.  368.)  Afler  Biesman  had  been  committed  in  pursuance 
of  the  sentence  of  the  justice  for  the  non-payment  of  the  fine 
and  costs  assessed  against  him,  he  was  released  through  the 
execution  of  this  obligation  by  respondents.  The  responsibility 
of  the  sureties  then  attached.  {People  v.  Wolf,  16  Cal.  385 ; 
People  V.  Penniman,  37  Cal.  273.)  The  statute  draws  the  dis- 
tinction between  the  affirmance  of  a  judgment  and  the  convic- 
tion of  a  defendant  upon  a  trial  in  the  Dbtrict  Court,  and  in 
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both  cases  judgment  shall  be  rendered  for  a  fine  and  ''the  costs 
in  both  courts  against  the  defendant  and  his  sureties."  (Crim. 
Prac  Act,  §§  510,  515,  supra.)  This  was  the  duty  of  the  court 
below  when  the  appeal  was  dismissed.  The  word  "rendered,'* 
which  is  used  in  the  recognizance  and  these  sections,  has  been 
defined  in  many  cases.  {Oray  v.  Palmer,  28  Cal.  416;  Mo" 
Laughlin  v.  Doheriy,  54  Cal.  519;  Thomas  v.  Anderson,  55 
Cal.  43.)  A  judgment  is  "  rendered ''  when  the  court  makes 
an  order  therefor.  The  complaint  may  be  ambiguous  in  this 
respect,  and  may  not  state  with  certainty  all  the  proceedings  of 
the  court  below,  but,  as  against  this  demurrer,  a  cause  of  action 
has  been  alleged.  The  recognizance  was  forfeited,  and  the  facts 
thereof  were  entered  upon  the  records,  and  all  presumptions  are 
in  favor  of  the  regularity  of  these  proceedings,  and  that  the 
court  below  performed  its  duty. 

It  is  the  theory  of  the  law  that  the  defendant  in  criminal 
proceedings  is  under  the  control  of  the  court,  and  in  actual  or 
constructive  custody.  Biesman  was  in  the  custody  of  liis  sure- 
ties. {People  V.  Genet,  59  N.  Y.  81;  17  Am.  Rep.  315;  Lee 
V.  Stale,  51  Miss.  666;  Koch  v.  Coots,  43  Mich.  30;  Eeese 
V.  United  States,  9  Wall.  13.)  In  the  last  case  Mr.  Justice 
Field  for  the  court  said:  "By  the  recognizance  the  principal 
is,  in  the  theory  of  the  law,  committed  to  the  custody  of  the 
sureties  as  to  jailers  of  his  own  choosing,  not  that  he  is,  in 
point  of  fact  in  this  country  at  least,  subjected,  or  can  be  sub- 
jected by  them  to  constant  imprisonment;  but  he  is  so  far 
placed  in  their  power  that  they  may  at  any  time  arrest  him 
upon  the  recognizance,  and  surrender  him  to  the  court,  and,  to 
the  extent  necessary  to  accomplish  this,  may  restrain  him  of 
his  liberty."  The  respondents  have  not  paid  any  sum  by  rea- 
son of  their  recognizance,  and  have  not  surrendered  Biesman  in 
open  court  or  to  the  sherifil 

We  are  authorized  to  weigh  the  circumstances  under  which 
the  sureties  assumed  this  responsibility.  {Shreffler  v.  Nadel- 
hoffer,  supra.)  If  the  respondents  can  secure  the  release  of  their 
principal  from  the  custody  of  the  officer,  and  esca})e  liability  in 
this  action,  by  the  dismissal  of  the  appeal,  it  is  clear  that  the 
administration  of  justice  will  be  obstructed.  The  court  erred  in 
entering  a  judgment  for  the  respondents,  under  these  conditions. 
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it  is  ordered  that  the  judgment  be  reversed,  and  that  the 
cause  be  remanded,  with  directions  to  the  court  below  to  over- 
rule the  demurrer. 

Habwood,  J.,  concurs. 

Db  Witt,  J.  (dissenUng), — The  recognizance  given  on  the 
appeal  in  this  case,  from  the  Justice's  Court  to  the  District 
Court,  was,  in  form  and  substance,  that  required  by  the  statute. 
(§  510,  Crim.  Prac,  Act.)  It  undertook  to  pay  all  judgments 
for  fine  and  costs  that  might  be  rendered  against  Biesman  in 
the  District  Court.  The  breach  alleged  in  the  complaint  in 
this  case  is  that  the  appeal  was  dismissed  in  the  District  Court 
on  the  motion  of  the  appellant,  the  defendant  in  the  Justice's 
Court.  The  defendants  in  this  case,  Mahan  and  Walker,  are 
sureties  on  the  bond  on  appeal  from  the  justice's  judgment. 

It  is  a  principle  of  law  that  requires  nothing  more  than  the 
statement  that  sureties  may  stand  strictly  upon  their  undertak- 
ing. The  reason  for  this  is  made  apparent  by  the  numerous 
decisions  to  that  effect.  I  refer  to  Brandt  on  Suretyship,  ch.  19, 
with  many  cases  and  instances  cited.  This  court  also  has  held 
that  doctrine  in  Barry  v.  Larahie^  7  Mont.  179. 

Was  the  dismissal  of  the  appeal  in  the  District  Court  in  this 
case  such  a  breach  of  the  condition  of  the  bond  that  it  will  hold 
the  defendants  under  the  terms  of  their  undertaking?  Was  a 
judgment  for  fine  and  costs,  in  the  language  of  the  bond  and 
the  statute,  rendered  in.  the  District  Court  against  Biesman,  or 
can  the  dismissal  of  the  appeal  be  construed  as  such  a  judgment 
for  fine  and  costs? 

I  observe  the  difference  between  the  statute  providing  for  civil 
and  that  regulating  criminal  appeals.  Sections  423,  424,  and 
427  of  the  Code  of  Civil  Procedure  are  in  reference  to  appeals 
in  civil  cases.  Section  423  provides  for  a  bond  for  costs  and 
damages  on  the  appeal,  or  on  a  dismissal  thereof.  Sections  424 
and  427  provide  for  a  bond  for  a  stay  of  the  judgment  below 
pending  the  appeal,  and  in  each  section  the  bond  is  to  be  to 
the  effect  that  the  appellant  will  satisfy  the  judgment  if  it  be 
affirmed  or  ihe  appeal  dismissed.  A  party  appealing  from  a 
civil  judgment  in  a  Justice's  Court  (§  823,  Code  Civ.  Proc.) 
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must  give  a  bond  conditioned^  among  other  things^  that  he  will 
prosecute  the  a})peal  to  effect.  A  dismissal  would  not  be  a  prose- 
cution to  effect.  So  it  is  observed  that  in  all  civil  cases  the 
bond  must  guarantee  against  the  dismissal.  But  such  provisions 
are  absent  from  section  510  of  the  Criminal  Practice  Act,  under 
which  the  recognizance  in  question  was  given.  That  statute 
does  not  require  the  sureties  to  undertake  to  pay  any  fine  or 
costs  upon  a  dismissal  of  the  appeal.  This  omission  seems  to 
be,  to  some  extent,  significant. 

But  the  attorneys  for  the  State  argue  that  a  dismissal  of  the 
appeal  is,  in  effect,  an  aflSrmance  of  the  judgment  appealed  from. 
They  cite  section  439  of  the  Code  of  Civil  Procedure.  That 
provision  is  not  found  in  the  Criminal  Practice  Act.  But, 
even  without  the  aid  of  a  statute,  I  am  of  opinion  that,  on  gen- 
eral principles,  the  dismissal  of  an  appeal,  where  no  second  or 
further  appeal  lies,  is  practically  an  affirmance  of  the  judgment 
appealed  from.  In  any  event,  I  am  willing  to  adopt  that  doc- 
trine for  the  purposes  of  this  case.  It  was  so  held  in  the  follow- 
ing cases:  Oabom  v.  Hendrickson,  6  Cal.  175;  Karth  v.  IdglUf 
15  Cal.  324 ;  Rowland  v,  Kreyenhagen,  24  Cal.  52 ;  Chamberlain 
v.Reed,  16  Cal.  207;  Mis  y.  HuB,  23  Cal.  160;  Chase  v. 
Beravd,  29  Cal.  139;  Sutherland  v.  Phelps,  22  111.  92;  Baner 
V.  Town  of  Polk,  6  Wis.  349;  Hardee  v.  StovaB,  1  Ga.  92; 
Manier  v.  Lindsey,  3  Bush,  94;  McConnel  v.  Sioailes,  2  Scam. 
671;  Harrison  v.  Bank  of  Kentucky ,  3  Marsh.  J.  J.  376; 
Simpson  v.  Prailver,  5  Or.  86 ;  Cohbs  v.  Oilchrist,  80  Va.  503 ; 
Beecher  v.  Lewis,  84  Va.  630.  In  New  York  it  has  been  held 
that  the  dismissal  of  an  appeal  was  not  an  affirmance  of  the 
judgment.  ( Watson  v.  Husson,  1  Duer,  242,  and  Drummond 
V.  Husson,  14  N.  Y.  60.)  But  that  ruling  was  upon  the  con- 
struction of  particular  statutes. 

The  sureties  on  the  bond  which  we  are  considering  are  not 
held  by  the  letter  of  their  obligation,  for  they  did  not,  in  terms, 
agree  to  pay  the  judgment  of  the  Justice's  Court,  in  case  the 
appeal  was  dismissed.  They  agreed  to  pay  a  judgment  of  the 
District  Court  which  should  be  rendered.  The  only  construc- 
tion of  the  facts  upon  which  they  can  be  bound  is  that,  if  the 
dismissal  of  the  appeal  was  an  affirmance  of  the  judgment  of 
the  Justice's  Court,  such  affirmance  was  a  judgment  of  the  Dis- 
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trict  Court  for  fine  and  costs  contemplated  by  the  statute  and 
the  recognizance.  I  note  the  following  cases :  The  California 
cases  last  above  cited  and  the  following  cases  next  below  re- 
ferred to.  It  was  held  in  these  cases  that  a  dismissal  of  the 
appeal  was  an  affirmance  of  the  judgihent  below^  and  further- 
more^  that  on  such  affirmance  the  sureties  on  the  appeal  bond 
were  bound.  Why  was  it  so  held?  Because  in  McConnel  v. 
Swailes  the  bond  was  to  the  effect  that  'Mn  case  the  judgment 
be  affirmed,"  the  sureties  would  pay.  Oarrich  v.  Chamberlainy 
97  111.  627,  affirms  MeConnel  v.  SwaileSj  but  does  not  decide 
anything  further,  and  makes  no  nearer  approach  to  the  propo* 
sition  at  bar.  The  same  is  true  in  Hannaon  v.  Banhy  Simpson 
V.  Praiher,  Sutherland  v.  Phelps,  and  Karth  v.  Light.,  as  in 
McConnel  v.  Swailes.  Karth  v.  Idght  is  the  only  one  of  the 
California  decisions  which  I  have  cited  in  which  I  find  the 
terms  of  the  bond  set  forth.  The  other  California  cases  hold 
that  the  sureties  are  bound  by  an  affirmance  of  the  judgment, 
by  virtue  of  a  dismissal  of  the  appeal,  but  do  not,  in  the  de- 
cision, recite  the  terms  of  the  bond.  KarUi  v.  Light  was 
decided  on  the  ground  that  the  bond  undertook  to  pay  on  an 
affirmance  of  judgment  below,  that  a  dismissal  was  an  affirm- 
ance ;  therefore,  that  by  virtue  of  the  affirmance,  the  breach  had 
ensued,  and  the  sureties  were  held.  The  later  California  cases, 
without  informing  the  reader  what  the  terms  of  the  bond  were, 
affirm  this  doctrine,  and  it  is  fair  to  assume  that  they  were  de- 
cided on  the  same  ground  as  Karth  v.  LigJU,  and  that  the  bonds 
in  those  cases  provided  as  did  that  in  Karth  v.  Light.  In 
Wooldridge  v.  Eawlings,  Tex.  Oct.  28,  1890,  14  S.  W.  Rep. 
667,  the  bond  on  appeal  from  the  judgment  of  a  justice  of 
the  peace  was  conditioned  for  the  prosecution  of  the  appeal  to 
effect.  The  appeal  was  dismissed.  In  an  action  on  the  bond 
it  was  held  that  the  sureties  were  liable,  and  for  the  reason  that 
the  dismissal  was  a  failure  to  prosecute  to  effect.  But  in  the  case 
at  bar  there  was  no  condition  to  prosecute  to  effect,  and  therefore 
no  condition  broken  by  the  dismissal.  I  can  admit  the  doctrine 
of  those  cases,  and  still  find  no  application  of  their  reasoning  to  the 
case  at  bar ;  for  the  bond  before  us  does  not  provide  that  the  sure- 
ties will  pay  the  amount  if  the  judgment  be  affirmed.  In  that 
respect  the  cases  cited  are  distinguished  from  the  one  before  us. 
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Admit  that  the  dismissal  in  the  District  Court  of  the  appeal 
from  the  justice  was,  in  this  case,  an  affirmance  of  the  judgment 
of  the  justice.  Then  what  do  the  sureties  agree  to  pay  or 
that  shall  be  paid?  They  do  not  promise  to  pay  the  judgment 
of  the  Justice's  Court  which  had  been  rendered;  nor  do  they 
promise  to  pay  that  judgment  if  it  is  affirmed,  as  was  the 
case  in  the  decisions  above  cited.  They  undertake  to  pay  a 
judgment  of  the  District  Court  which  is  to  be  rendered.  The 
trial  in  tlie  District  Court  is  not  a  review.  It  is  a  trial  de  novOf 
on  which  judgment  is  to  be  rendered.  Such  trial  never  took 
place.  No  judgment  was  ever  entered  upon  such  trial  which 
was  the  contemplated  judgment  which  the  defendants  herein 
undertook  to  see  paid.  The  result  in  the  District  Court  was 
simply  an  affirmance  of  the  judgment  below;  simply  that  the 
judgment  below  should  be  freed  from  the  effects  worked  upon 
it  by  the  taking  of  the  appeal.  The  dismissal  in  the  District 
Court  only  declared  that  the  justice's  judgment  should  stand 
as  it  was  before  the  appeal  was  taken.  The  affirmance,  by 
virtue  of  the  dismissal,  created  no  new  judgment.  It  simply 
affirmed,  and  finally  established  what  was.  "What  was"  was 
a  judgment  of  the  Justice's  Court.  This  the  sureties  did  not 
undertake  to  answer  for. 

The  affirmance  remitted  the  parties  to  their  position  under 
the  old  judgment.  In  Haner  v.  Town  of  Polk,  cited  above,  the 
opinion  says:  "We  suppose  the  legal  effect  and  operation  of 
dismissing  the  appeal  was  to  restore  the  judgment  rendered  by 
the  justice.  And  we  think  it  was  irregular  and  improper  for 
the  Circuit  Court,  after  having  lost  jurisdiction  of  the  cause  by 
dismissing  it,  to  go  on  and  vacate  and  set  aside  the  justice's 
judgment."  In  Manier  v.  Lindsey,  supra,  the  court  says: 
"But,  in  any  event,  on  dismissing  the  appeal,  the  law  remitted 
the  appellee  to  his  original  judgment,  and  did  not  allow  another 
judgment  by  the  Circuit  Court  for  the  amount  of  that  judg- 
ment." In  People  v.  Dick,  39  Cal.  104,  I  find:  "On  the 
simple  affirmance  of  an  order  or  judgment  appealed  from,  no 
order  of  the  appellate  court,  directing  the  court  from  which  the 
appeal  is  taken  to  proceed  to  enforce  the  judgment,  is  necessary 
to  re-invest  that  court  with  jurisdiction.  Its  jurisdiction  is 
simply  suspended  by  the  appeal,  and,  on  the  return  of  the 
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remittitur  from  the  appellate  court,  the  appellate  court  loses  its 
jurisdiction  of  the  case,  and  the  court  from  which  the  appeal  < 
was  taken  resumes  its  jurisdiction  as  fully  and  absolutely  as 
though  no  appeal  or  suspension  of  its  jurisdiction  had  ever 
occurred/' 

The  court  says  in  Ex  parte  Knox,  17  S.  C.  218 :  "  When  the 
judgment  of  the  Circuit  Court  is  simply  affirmed,  it  may  be 
seen  that  the  judgment  in  the  cause  in  which  it  is  rendered  is 
only  a  judgment  of  the  Circuit  Court  unrevoked/* 

The  authorities  that  I  have  reviewed  are  appeals  from  a  court 
of  record  to  the  Supreme  Court,  wherein  the  Supreme  Court 
was  a  reviewing  court.  How  much  more  forcible  is  the  reason- 
ing when  the  appeal  is  to  the  District  Court,  which  does  not 
review  the  judgment  below,  but  tries  the  case  de  novo.  Such 
trial  de  novo,  a  judgment  upon  which  the  sureties  on  the  bond 
undertook  to  indemnify  against,  was  never  had. 

The  opinion  of  the  majority  of  the  court  in  this  case  remarks : 
'^The  statute  draws  the  distinction  between  the  affirmance  of  a 
judgment  and  the  conviction  of  a  defendant  upon  a  trial  in  the 
District  Court,  and  in  both  cases  judgment  shall  be  rendered 
for  a  fine  and  Hhe  costs  in  both  courts  against  the  defendant 
and  his  sureties.'  (§§  510,  515,  mpra.)  This  was  the  duty  of 
the  court  below  when  the  appeal  was  dismissed.''  But  the 
District  Court  did  not  purport  to  render  a  judgment  for  a  fine 
and  costs,  unless  constructively ;  that  is,  that  the  affirmance  was 
such  judgment.  But  of  this  sufficient  above.  The  District 
Court  simply  declared  the  bond  forfeited.  That  is  all.  If  it 
had  entered  judgment  '' against  defendant  Biesman  and  his 
sureties,"  why  the  present  action?  Why  not  have  issued  exe- 
cution on  such  judgment,  if  there  was  one,  against  the  defend- 
ant in  this  action? 

The  contention  in  the  case  at  bar,  it  seems  to  me,  reduces 
itself  to  one  very  simple  point.  I  have  reviewed  cases  which 
have  held  that  if  a  bond  provides  that  the  sureties  will  pay  on 
an  affirmance  of  the  judgment  below,  and  if  the  appeal  be  dis- 
missed, it  is  an  affirmance,  and  therefore,  for  that  reason,  the 
sureties  are  bound.  Again,  if  the  bond  is  conditioned  that  the 
sureties  will  pay  if  the  appeal  is  not  prosecuted  to  effect,  and 
the  appeal  is  dismissed,  it  is  not  prosecuted  to  effect,  and  there- 
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fore^  and  for  that  i-eason^  the  sureties  are  liable.  To  demon- 
strate the  inapplicability  of  those  decisions  to  the  case  at  bar 
requires  no  elaborate  reasoning.  It  is  wholly  apparent.  Those 
cases  are  good  law  on  iheir  facts.  But  they  are  of  no  interest 
upon  a  wholly  different  state  of  facts.  The  bond  before  us  con- 
tained no  such  conditions  as  those  in  the  cases  above  noticed. 
To  sustain  a  forfeiture  of  this  bond^  it  must  be  held  that  an 
affirmance  in  an  appellate  court  is  a  judgment  of  the  appellate 
court  for  fine  and  costs ;  whereas  the  whole  tenor  of  precedent 
and  reason^  as  far  as  I  can  find  it — and  I  find  no  authority  to 
thecontrary,  nor  has  any  been  suggested  to  me — is  that  a  judg- 
ment of  affirmance  is  an  establishing,  a  confirming,  a  rendering 
unrevoked,  or,  using  the  word  under  discussion,  which  is  a 
plain  and  unequivocal  one,  an  '' affirming''  of  the  judgment 
below.  If  the  sureties  in  the  case  at  bar  had  undertaken,  as  did 
those  in  the  cases  reviewed,  that  they  would  pay  if  the  judg* 
ment  was  affirmed,  or  the  appeal  was  not  prosecuted  to  effect, 
those  cases  would  be  wholly  in  point,  and  I  would  confidently 
follow  them.  What  these  sureties  looked  to  was  a  judgment 
for  fine  and  costs  in  the  District  Court,  and,  when  such  a  judg« 
ment  is  rendered,  it  will  be  ample  time  to  pursue  the  sureties 
on  the  undertaking  into  which  they  entered. 

It  is  su^ested  that  undesirable  results  would  flow  from  the 
view  that  I  hold.  But  when  one  considers  all  the  provisions 
of  the  statutes  in  reference  to  undertakings,  it  would  seem  that 
the  condition  which  the  legislature  left  in  section  610  of  the 
Criminal  Practice  Act  was  by  design  and  not  by  accident;  but 
even  if  it  were  by  accident,  it  is  not  the  province  of  the  court 
to  remedy  that  which  seems  to  be  a  mistake  in  a  co-ordinate 
branch  of  the  government.  I  am  of  opinion  that  the  demurrer 
in  the  District  Court  was  properly  sustained,  and  that  the  judg- 
ment should  be  affirmed. 
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WARD  ET  AL.,  Appellanto,  r.  BOARD  OF  COM-  ^eu 
MISSIONERS  OF  GALLATIN  COUNTY  et  am,  ^^^ 
Respondents. 

[Submitted  Noyember  li,  1891.    Decided  March  28. 1892.  ] 

TaxjlTIOS^  Action  to  set  aside  tax  sale — Pleading.  — A.  complaint  in  an  action  to 
set  aside  a  tax  sale  of  lands  sold  for  a  certain  sum,  a  portion  of  'which  is  claimed 
to  be  ezoessive  as  embracing  an  item  of  personal  tax,  is  not  demurrable  as 
ambiguous  or  uncertain  in  failing  to  state  the  excessive  portion  where  the  pre- 
cise amount  can  be  ascertained  by  computation. 

Same — Aseessment — Validity — J)oUar  mark, — The  omission  of  the  dollar  mark 
from  the  figures  contained  in  the  column  of  values  in  an  assessment  roll  is  an 
informality  which  does  not  vitiate  the  assessment,  where  the  meaning  of  the 
numerals  is  indicated  by  the  position  of  the  figures  or  other  facts. 

Saicb — Form  of  assessment— Equity, — Where  the  complaint  in  such  case  alleged 
that  plaintifb'  real  estate  consisted  of  two  distinct  parcels,  but  did  not  aver 
that  they  so  returned  the  same  in  their  list  to  the  assessor,  they  cannot  be  heard 
to  complain  that  the  property  was  listed  as  a  whole.  PlaintifiiB  could  have  ob- 
tained an  adequate  remedy  on  account  of  such  irregularity  by  appearing  before 
the  board  for  the  oorrecUon  of  the  assessment  rolL  (Northern  Pacific  E,  B^ 
Co.  T.  Patterson,  10  Mont  90,  dted.) 

Same—  Collection  o/ tax. —Under  the  statutes  in  force  in  1889  the  county  treasurer 
as  collector  of  taxes  was  not  required  to  seixe  and  sell  the  personal  property  of 
a  delinquent  tax-payer,  or  to  sue  for  the  tax,  before  proceeding  to  sell  the  real 
estate  assessed  to  such  delinquent. 

B±ME—Sale  of  lands  for  personal  tax.  —  The  statutes  in  force  in  1889,  regulating 
taxation,  contemplated  the  assessment  of  each  distinct  parcel  of  real  estate 
separately,  and  created  a  direct  lien  on  each  parcel  only  for  the  tax  levied 
thereon,  and  the  lands  of  a  delinquent  tax-payer  were  not  chargeable  there^ 
under  with  a  direct  lien  for  a  personalty  tax. 

Appeal  from  Ninth  Jvdidcd  Didrict,  OaHatin  County. 

Action  to  set  aside  tax  sale.  Defendants'  demurrer  was  sus- 
tained and  judgment  entered  in  their  favor  bj  Asmstro^g,  J. 

lAuse  &  LucCf  for  Appellants. 

There  is  no  uncertainty  in  the  complaint.  From  the  facts 
allied  it  is  but  a  question  of  mathematics  to  ascertain  what  is 
the  amount  claimed  as  due  for  taxes  on  personal  property,  and 
penalties  thereon.  (SuUivan  v.  Dunphy^  4  Mont.  499;  Chum^ 
azero  v.  PM^^  2  Mont.  281 ;  DanieU  v.  Andes  Ins,  Co,  2  Mont. 
78;  United  States  v.  WUliams,  6  Mont.  379-386;  Nichols  v. 
Dobbins^  2  Mont.  640;  Salmon  v.  Wilson,  41  Cal.  695;  Roysdon 
V.  Qirr,  63  Cal.  191 ;  1  Boone  on  Code  Pleading,  §  54,  n.  2;  2 
Esteems  Pleadings,  §  3070;  §  119,  Code  Civ.  Proc.) 
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The  first  question  raised  upon  the  face  of  the  complaint  is, 
"did  the  assessor  of  said  county  in  the  year  1889  determine  or 
fix  the  value  of  said  parcels  of  land  and  the  value  of  said  per- 
sonal property  separately?"     While  it  is  the  duty  of  every 
citizen  to  contribute  his  just  proportion  of  the  expenses  of 
government,  stilly  in  the  collection  of  taxes,  and  particularly  in 
the  forfeiture  of  property,  it  is  the  duty  of  the  executive  officers 
to  see  that  every  step  in  the  enforcement  of  the  tax,  from  the 
beginning  of  the  proceedings  to  the  final  culmination  thereof,  is 
taken  in  the  manner  prescribed  by  law.     (Cooley  on  Taxation 
[2d  ed.],  p.  285;  French  v.  Edwards,  13  Wall.  506;  Davis  v. 
Fames,  26  Tex.  296.)    After  listing  property  for  taxes  it  is  the 
duty  of  the  assessor  to  determine  and  fix  the  true  value  of  all 
items  of  property  included  in  such  statement.     (§  5,  p.  223, 
16th  Sess.)    This  is  alleged  not  to  have  been  done.     On  the 
first  Monday  of  September  annually  the  assessor  was  required 
to  make  out  and  deliver  to  the  county  clerk  an  assessment  roll, 
containing  the  names  of  the  persons  in  whose  names  property 
was  listed,  with  the  several  species  of  property  and  the  value 
thereof.     (§  18,  p.  91,  Acts  15th  Extra  Sess.  1887.)    It  will 
be  observed:   First,     That  in  the  columns  of  value  there  is 
nothing  designating  what  is  meant  by  the  figures  therein* 
Second,    That  there  are  two  separate  and  distinct  parcels  of 
land,  at  least  two  miles  apart,  which  are  not  separately  valued, 
if  valued  at  all,  but  assessed  in  a  lump,  and  nothing  to  show 
what  the  assessment  was.     Figures  without  designation   of 
value  or  denomination  of  dollars  and  cents  do  not  fix  any  valu- 
ation, and  the  assessment  is  void.     {HurlbtUt  v.  Butenop,  27  CaL 
50,  57,  58;  Braly  v.  Seaman,  30  Cal.  611 ;  People  v.  Hastings, 
34  Cal.  571;  People  v.  McOreery,  34  Cal.  434-437;  Gai^ood 
V.Hastings,  38  Cal.  217-224;  Houghton  v.  Austin,  47  CaU 
664;  People  v.  San  Francisco  Savings  Union,  31  Cal.  132; 
Woods  V.  Freeman,  1  Wall.  398;  Lawence  v.  Fast,  20  111.  340; 
71  Am.  Dec.  274;  Lane  v.  Bommelmann,  21  111.  147;  Eppinger 
V.  Kirby,  23  111.  523;  76  Am.  Dec.  709;   TUton  v.  Oregon 
C,  M.  B,  Co.  3  Sawy.  22 ;  Gibson  v.  Chicago,  22  111.  572 ;  Ean^ 
ddph  V.  Metcalf,  6  Cold.  400-408 ;  Chombs  v.  (/NeUl,  1  McAr. 
405.     See,  also,  repealed  sections  1737,  1738,  Comp.  Stats,  p. 
1133.)    The  assessment  of  separate  lots  or  parcels  of  land  in 
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gross  IS  invalid,  (TerriU  v.  OroveSy  18  Cal.  149;  affirmed  in 
People  V.  Clunie^  70  Cal.  604 ;  People  v.  HoUister,  47  Cal.  408 ; 
Orane  v.  City  of  Janesville,  20  Wis.  305;  Jenkins  v.  Board  of 
Supervisors,  16  Wis.  12;  Myriok  v.  OUy  of  La  Orosse,  17  Wis. 
442;  Mitchell  v.  OUy  of  Milwaukee,  18  Wis.  92;  People  v. 
iSierra  Suites  Min.  Co.  39  Cal.  511;  Cooley  on  Taxation  [2d 
ed.],  400,  401,  and  cases  cited ;  Blackwell  on  Tax  Titles  [5th 
ed],  §§  279,  280.)  This  is  not  a  mere  irregularity  which  can 
be  overlooked.  (Cooley  on  Taxation,  400 ;  Hamilton  v.  Fond 
du  Lac,  26  Wis.  490 ;  Blackwell  on  Tax  Titles,  supra.)  All 
acts  required  to  be  performed  before  the  levy  of  a  tax  must  be 
strictly  performed  as  conditions  precedent  to  the  power  to  levy. 
{Peoj^  V.  Oastro,  39  Cal.  66;  Beily  v.  Lancaster,  39  Cal.  364; 
JSewes  V.  Reis,  40  Cal.  265;  People  v.  White,  47  CaL  616; 
People  V.  Stockton  G.  R.  R.  Co.  49  Cal.  414.)  Without  a 
valid  assessment  all  proceedings  are  nullities.  (Lake  Co.  v. 
Sulphur  Bank  Q.  if.  Co.  66  Cal.  17;  Moss  v.  Shear,  25  Cal. 
38, 46, 47 ;  85  Am.  Dec.  94 ;  Cooley  on  Taxation  [2d  ed.],  362, 
353,  and  numerous  cases  cited.)  A  statute  that  cures  irregu- 
larities cannot  cure  this  defect  of  jurisdiction.  {McReynolds  v. 
Longenberger,  67  Pa.  St  13.)  Illegal  assessment  creates  no  lien 
or  liability.     {People  v.  Pearis,  37  Cal.  260.) 

There  being  no  valuation  or  valid  assessment  there  was  no 
jurisdiction  in  the  county  commissioners  to  levy  a  tax,  and  there- 
fore no  valid  levy  was  made  and  no  tax  became  due  or  payable 
from  the  plaintiffs.  "  Every  tax  levied  under  the  provisions  of 
this  act  is  hereby  made  a  lien  against  any  and  all  the  property 
assessed,  and  such  lien  shall  attach  at  the  time  of  such  assess- 
ment and  shall  not  be  satisfied  or  removed  until  such  taxes  are 
paid."  (§  2,  p.  83,  Act  15th  Extra  Sess.  1887.)  Unless  lien  is 
given  land  cannot  be  sold  and  lien  is  but  an  incident  to  the  tax. 
(Cooley  on  Taxation,  p.  464;  San  Francisco  v.  Jones,  20  Fed. 
Kep.  188.)  Now,  while  this  lien  is  created  and  provision  made 
for  the  sale  of  land  for  taxes,  where  all  the  precedent  proceed- 
ings are  regular  and  valid,  still  the  treasurer  must  exhaust  the 
other  remedies  provided  by  law  before  proceeding  against  the 
real  estate.  It  is  the  duty  of  the  treasurer  ^'  immediately  ailer 
the  first  day  of  January  to  seize  any  personal  property  belong- 
ing to,  or  which  may  have  been  assessed  to  any  tax-payer  who 


26      Ward  v.  Commbs.  op  Gallatin  Co.    [Mar.  T.,  1892 

shall  then  be  delinquent,  and  sell  the  same  as  provided  by  law." 
(§  9,  p.  225,  16tli  Sess.  1889.)  And  in  cases  where  sufficient 
personal  property  liable  to  seizure  cannot  be  found  to  pay  the 
tax  assessed  against  any  person  or  company,  the  treasurer  can 
sue  for  and  collect  such  tax  by  attachment,  garnishment,  or 
otherwise.  (§  28,  p.  93,  15th  Extra  Sess.  1887.)  Until  the 
remedy  against  the  personal  property  is  first  exhausted,  no 
authority  exists  to  go  further.  And  where  the  tax  collector  is 
required  to  make  collection  by  distress  and  sale  of  goods,  there 
should  be  showing  of  diligent  search  for  goods,  etc.  (Cooley 
on  Taxation  [2d  ed],  454,  and  cases  cited;  Black  well  on  Tax 
Titles  [5th  ed],  §§  340,  341,  342.)  The  sale  of  the  real  estate 
under  the  circumstances  related  in  the  complaint  is  void,  and 
equity  will  restrain  the  deed.  (Blackwell  on  Tax  Titles  [5th 
ed],  §  342.)  Land  under  our  statute  is  only  liable  for  the  taxes 
unpaid  upon  iiy  the  land  itself.  (§  29,  p.  93,  15th  Extra  Sess. 
1887.)  By  no  torture  of  language  can  it  be  construed  to  be  lia- 
ble for  any  other  tax  than  that  actually  due  upon  it.  Not  only 
that,  but  each  parcel  of  land  is  only  liable  for  the  tax  due  upon 
the  parcel  itself.  (§§  34, 35, 36, 37,  pp.  95,  96, 15th  Sess.  Acte, 
1887;  Blackwell  on  Tax  Titles  [5th  ed],  §§  396,  416, 422,  424.) 
Each  parcel  is  chargeable  with  its  own  taxes,  and  it  is  to  be 
redeemed  by  paying  them;  but  such  a  joint  sale  charges  it  with 
the  taxes  u])on  the  others  also,  and  is  like  issuing  one  execution 
upon  several  judgments  and  selling  jointly  the  lands  which  are 
charged  with  the  separate  liens.  (Cooley  on  Taxation  [2d  ed.], 
494;  HcUl  v.  Dodge,  18  Kan.  277;  Mathews  v.  BiLckingham, 
22  Kan.  166;  Hayden  v.  Foster,  13  Pick.  492;  BaUance  v. 
Forsyth,  13  How.  18;  Cooley  on  Taxation  [2d  ed.],  493,  and 
cases  cited ;  Penn  v.  Qemans,  19  Iowa,  372 ;  Ware  v.  Thompson, 
29  Iowa,  65 ;  Nason  v.  Richer,  63  Me.  382 ;  Jenkins  v.  Super- 
visors, 15  Wis.  11 ;  Blackwell  on  Tax  Titles  [5th  ed.],  §§  525- 
532,  and  cases  cited.)  The  whole  of  the  land  or  interest  sold 
must  be  liable  for  the  whole  of  the  taxes  for  which  it  is  sold, 
or  the  sale  is  void.  (Blackwell  on  Tax  Titles  [5th  ed.],  §§  518, 
519,  620,  and  cases  cited.)  A  sale  for  a  sum  in  excess  of  tax 
and  costs  is  void,  unless  excess  is  less  than  the  smallest  frac- 
tional coin  authorized  by  law.  {Treadwell  v.  Patterson,  51  Cal. 
637 ;  Harper  v.  Bowe,  53  Cal.  233.)    A  sale  for  taxes  assessed 
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jointly  on  real  and  personal  property  is  void.  (Stark  v.  Shuppy 
142  Pa.  St.  399.  See  generally  §  522,  Black  well  on  Tax  Titles 
[5th  ed.],  and  cases  cited.)  The  officer  who  makes  the  sale 
sells  something  he  does  not  own,  and  which  he  can  have  no 
authority  to  sell  except  as  he  is  made  the  agent  of  the  law  for 
the  purpose.  But  he  is  made  such  agent  only  by  certain  steps 
which  are  to  precede  his  action  and  which  under  the  law  are 
conditions  to  his  authority.  If  one  of  these  fail  it  is  as  fatal 
as  if  all  failed.  (Cooley  on  Taxation  [2d  ed.],  pp.  469,  470; 
Guis^ert  v.  Hchison,  51  Md.  478 ;  Dane  v.  GlennoUy  72  Ala. 
160;  Brown  v.  Veazie,  25  Me.  359-362.  See  also  cases  cited 
in  Dotes  1  and  2,  p.  471,  Cooley  on  Taxation,  2d  ed.) 

H.  C.  Cockrill,  for  Respondent 

Plaintiffs  contend  that  there  is  nothing  in  the  column  of 
values  to  indicate  what  is  meant  by  the  figures  therein.  In 
other  words,  that  the  dollar  mark  is  absent  from  the  column  of 
values,  or  that  it  should  be  there,  in  order  that  the  figures 
therein  have  any  meaning.  It  must  be  conceded  that  there  is 
much  of  authority  apparently  in  support  of  this  view,  to  be 
found  especially,  if  not  exclusively,  in  the  decisions  of  Illinois 
and  of  California.  Plaintiffs  cite  numerous  cases  from  the  de- 
cisions of  both  of  these  States,  and  none  from  any  other.  In 
Lawrence  v.  Fast,  20  111.  338 ;  71  Am.  Dec.  274,  the  decision 
was  by  a  divided  court,  Breese,  J.,  dissenting,  and  upon  grounds 
which  seem  to  us  to  present  much  the  more  reasonable  view, 
viz.:  "That  it  is  certain  to  every  ordinary  intent  that  the 
figures  in  the  proper  columns  indicate  dollars  or  dollars  and 
cents,  and  the  most  common  man  would  so  understand  them, 
and  would  not  be  misled  by  them.'^  The  later  Illinois  de- 
cisions, and  the  California  decisions,  as  we  construe  them,  are 
based  mainly  on  Laiorenoe  v.  Fasty  supra,  and  on  local  statutes. 
The  decisions  in  those  States  have  not  been  uniform.  The 
cases  of  Chickering  v.  Faile,  38  111.  342,  and  of  Elston  v.  Kenni^ 
cotty  46  111.  202,  are  referred  to  as  showing  this  conflict.  Woods 
V.  Freeman,  1  Wall.  398,  cited  by  plaintiffs,  we  understand  to 
be  based  expressly  on  the  construction  of  an  Illinois  statute  as 
given  to  it  by  the  Supreme  Court  of  that  State. 

To  State  v.  Eureka  Con.  Min.  0>.  8  Nev.  28,  the  Supreme 
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Court  of  Nevada  says :  "  The  fair  and  reasonable  presumption, 
in  the  absence  of  anything  in  such  roll  [assessor's]  to  show  to 
the  contrary,  is  that  the  figures  in  the  smaller  subdivision  of 
columns  indicate  cents,  and  those  in  the  larger,  dollars.  The 
addition  of  the  dollar  ($)  mark  would  make  this  more  apparent. 
....  Upon  authority  it  cannot  be  claimed  that  either  doctrine 
(for  or  against  validity  of  assessment  roll  in  which  there  is  no 
dollar  mark)  has  become  settled  law  by  the  rule  ofsiare  decisis; 
or  that  against  our  sense  of  right,  we  are  bound  to  follow  these 
recent  and  not  altogether  consistent  or  harmonious  adjudications 
of  two  of  our  sister  States,  and  perhaps  the  most  that  can  be 
claimed  is  a  conflict.'^  The  numerals  referred  to  in  the  columns 
of  value  could  not  reasonably  be  supposed  to  have  any  other 
meaning  than  dollars  and  cents — the  only  money  or  measure 
of  account  known  to  American  business  or  finance. 

Plaintiffs  should  have  exercised  their  statutory  right  of  ap- 
plying to  the  county  board  of  equalization  "for  the  correction 
of  any  valuation  or  amount  of  property  listed,  or  any  other  fact 
appearing  on  such  assessment  roll."  {NorOiem  Pac.  R,  R,  Co. 
V.  Patterson,  10  Mont.  90.)  The  plaintiffs  do  not  allege  that 
they  ever  in  any  manner  exercised  this  statutory  right.  It  is 
not  contended  that  any  of  the  property  was  exempt  from  taxa- 
tion; or  that  they  ever  paid  or  tendered  any  tax;  or  that  the 
assessment  and  tax  as  a  whole  was  unjust  or  excessive;  or  that 
payment  of  the  tax  in  one  sum  could  work  any  hardship.  They 
owned  all  the  property,  owned  it  jointly,  and  without  ascribing 
any  reason  why  they  should  not  contribute  their  "just  share 
toward  the  public  burthens,"  yet  seek  to  escape  taxation  al- 
together, and  that,  too,  by  the  aid  of  a  court  of  equity.  Our 
statutes  (§  24,  p.  93,  15th  Extra  Sess.)  provide  "that  no  infor- 
mality in  the  above  requirements  [relative  to  duties  of  assessor 
and  of  clerk  concerning  tax  roll]  shall  render  any  proceedings 
for  collection  of  taxes  illegal,"  and  the  provisions  would  seem 
fully  to  meet  all  of  the  contentions  of  plaintiffs  in  this  re- 
gard, and  Exhibit  A  would  seem  to  conform  to  the  statutoiy 
requirement.  (See  §  7,  p.  225,  16th  Sess.  1889.)  Appellants 
are  presumed  to  have  had  notice  of  the  assessment,  and  of  the 
publication  of  the  delinquent  tax  list;  they  were  silent,  then, 
as  to  alleged  informalities,  which  it  was  not  only  their  legal 
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privilege,  but  tbeir  moral  duty,  to  have  had  corrected  by  the 
county  board  of  equalization.  They  can  yet  redeem  their  prop- 
erty by  payment  of  a  just  tax,  and  thus  discharge  a  duty  which 
they  owe  to  the  State,  and  to  every  other  tax-payer.  Therefore 
they  will  not  be  heard  to  complain  in  a  court  of  equity. 

Blake,  C.  J. — The  complaint  alleges  "that  in  the  year 
1889,  at  the  proper  time,  and  as  required  by  law,  the  plaiutifis 
made  out  and  delivered  to  the  assessor''  of  the  county  of  Gal- 
latin, "  upon  his  requisition,  a  list  and  statement  of  all  the  real 
and  personal  property  in  their  possession  dr  under  their  control 
in  said  county,  which  by  law  they  were  required  to  list  for  tax- 
ation," to  wit :  The  E.  J  of  the  N.  W.  i  and  the  E.  J  of  the 
S.  W.  J,  and  the  S.  E.  J  of  section  3,  township  2  S.,  of  range 
5  E.;  and  also  the  S.  W.  ^  of  section  22  in  said  township; 
and  also  fifteen  horses,  sixteen  cattle,  and  one  wagon. 

It  is  further  alleged  that  "the  said  real  estate  in  said  section 
3  constituted  one  distinct  parcel  of  land,  and  the  said  real  estate 
in  said  section  22  constituted  another  and  separate  and  distinct 
parcel  of  land;  •  •  •  •  that  notwithstanding  the  facts  aforesaid, 
the  said  assessor  did  not  determine  nor  fix  the  true  value  of 
either  of  said  parcels  of  land  separately,  or  of  said  personal 
property,  or  the  value  of  said  property  in  any  manner  or  at 
all ;  ...  •  that  the  said  assessor,  before  the  first  Monday  of 
September  of  said  year  of  1889,  did  make  out  and  deliver  to 
the  county  derk  of  said  county  a  so-called  assessment  list  and 
roll,  bat  the  same  did  not  contain  the  value  of  any  or  either  of 
the  several  parcels  of  land  or  species  of  property  contained  in 

said  statement  and  list  or  roll The  said  assessor  did 

not  separately  assess  the  value  of  the  several  tracts  and  parcels 

of  land  above  described There  was  no  assessed  valuation 

of  any  of  the  foregoing  described  real  estate,  or  any  of  said  per- 
sonal property,  during  said  year  A.  D.  1889 ;  and  there  was  no 
levy  of  any  tax  against  said  property  of  the  plaintiffs,  or  any 
thereof,  made  during  the  said  year  of  1889;  and  no  tax  became 
due  or  payable  from  the  plaintiffs,  or  either  of  them,  upon  any 
of  said  property  during  said  year  of  1889." 

It  is  further  alleged  "that  said  county  treasurer  did  not,  dur- 
ing said  year  of  1889,  or  at  any  time,  or  at  all,  commence  any 
proceedings  to  collect  the  tax  claimed  to  be  due  from  plaintiffs 
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upon  the  said  personal  property  listed  as  aforesaid ;  nor  did  he 
sell  or  attempt  to  sell  any  of  said  personal  property  for  any  tax 
due  or  claimed  to  be  due  thereon,  or  on  any  of  said  property, 

for  the  year  1889 That  thereafter,  upon  the  seventeenth 

day  of  February,  A.  D.  1890,  and  for  twenty  days  thereafter, 
Sundays  and  legal  holidays  excepted,  the  said  James  L.  Patter- 
son, as  treasurer  of  said  county  of  Gallatin,  without  any  right 
or  authority,  and  without  having  given  the  notice  prescribed  by 
law,  offered  the  said  lands,  and  all  thereof,  for  sale,  to  pay  the 
taxes,  interest,  costs  of  publication,  and  penalties,  which  he 
claimed  to  be  due  and  owing  from  the  plaintiffs  as  for  taxes 

upon  said  property,  and  delinquent  for  the  year  1889 

No  notice  of  such  offering  for  sale  of  said  lands,  and  no  list  of 
the  land  and  lots  subject  to  sale  for  taxes,  was  ever  given  or  pub- 
lished by  the  said  treasurer,  stating  the  amount  of  tax  due  on 
each  parcel  of  land,  or  any  thereof,  after  adding  the  lawful  pen- 
alty and  costs  of  advertising  or  otherwise,  or  stating  any  sum  or 
amount  whatever  as  being  due  thereon  for  taxes  or  otherwise, 
and  no  other  notice  or  list  was  given  or  published  than  that 
contained  in"  a  certain  paper  hereinafter  set  ft>rth.  That  said 
treasurer,  "  under  and  by  virtue  and  authority  alone  of  the  pro- 
ceedings, offer,  and  notice  aforesaid,  sold  and  bid,''  March  13, 
1890,  '*  the  whole  of  said  real  estate  off  to  and  in  the  name  of  the 
said  county  of  Gallatin  for  the  sum  of  $220.72 ;  and  thereafter,  oa 
the  date  last  aforesaid,  the  said  treasurer  issued  to  the  county  of 
Gallatin  a  certificate  of  purchase  for  the  whole  of  said  pieces  and 
parcels  of  land,  .  .  •  •  which  certificate  is  now  held  by  said 
county,  and  is  on  file  in  the  office  of  the  clerk  and  recorder  thereof; 
and  that  in  making  said  sale  and  so  bidding  off'  said  lands  the 
said  treasurer  did  not  offer  nor  sell  the  same  in  separate  parcels^ 
but  altogether,  as  if  the  same  were  only  one  parcel  of  land." 

It  is  further  alleged  "  that  said  lands  were  not  so  sold  nor 
bid  off  for  the  amount  of  taxes  due  or  claimed  to  be  due  thereon, 
or  due  or  claimed  to  be  due  upon  either  of  said  parcels,  or  for 
the  interest,  penalties,  and  costs  thereon,  but  for  a  sum  equal  to 
the  whole  amount  of  taxes  claimed"  to  be  due  "upon  said  real 
estate,  and  for  taxes  claimed  to  be  due  also  upon  said  personal 
property  for  said  year  1889,  together  with  the  costs  and  charges 
and  penalties  upon  the  whole  amount  of  said  taxes.    Said  pieces 
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and  parcels  of  land  were  not  offered  for  sale  or  sold  by  said 
treasurer  for  the  taxes  unpaid  or  claimed  to  be  unpaid  thereon, 
or  for  the  taxes  unpaid  or  claimed  to  be  unpaid  on  each  of  said 
parcels  of  land,  but  for  the  whole  amount  of  the  taxes  claimed 
from  these  plaintiffs  upon  all  of  their  property  aforesaid,  real 
and  personal,  for  the  year  1889;  and  the  sum  so  demanded  by 
said  treasurer  for  taxes  paid  upon  said  lands  was  greatly  in 
excess  of  the  amount  of  taxes  claimed  to  be  unpaid  thereon  as 
aforesaid,  including  costs  and  charges  aforesaid/' 

It  is  further  alleged  that  '^  at  the  date  of  said  sale  of  the  said 
real  estate  to  the  said  Gallatin  County,  the  same  was  not  sub- 
ject to  sale  for  any  taxes  whatever;  ....  that  said  certificate  of 
sale  ....  was  wrongfully  and  unlawfully  issued  by  said  treas- 
urer to  said ''  county ;  ''  that  the  said  sale  and  certificate  of  sale  cast 
a  doud  upon  the  title  ofthe  plaintiffs  to  the  said  real  estate;  .  .  •  • 
and  that,  if  said  cloud  is  allowed  to  continue  upon  the  title  of  said 
real  estate,  its  value  will  be  greatly  depreciated,  and  the  plaint- 
iffs greatly  discommoded  and  damnified  thereby,  the  said  real 
estate  being  of  great  value,  to  wit,  of  the  value  of  $5,000." 

The  prayer  is  that  the  sale  be  adjudged  void,  that  the  certificate 
be  canceled,  and  that  the  treasurer  be  enjoined  from  executing  any 
deed  to  said  lands  under  the  sale  and  certificate  of  purchase. 

The  demurrer  stated  the  following  grounds:  ^'That  said 
complaint  is  ambiguous  and  uncertain  in  that  it  cannot  be 
ascertained  therefrom  what  part  of  said  sum  of  $220.72,  taxes, 
penalty,  and  costs,  is  claimed  to  be  excessive  as  against  said 
lands;  ....  that  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action."  The  demurrer  was  sustained, 
and  the  plaintififs  having  elected  to  stand  upon  their  complaint, 
jadgment  was  entered  in  &vor  of  the  county  of  Gallatin. 

It  appears  from  the  complaint  that  the  appellants  allege 
clearly  that  the  portion  of  the  said  sum  of  $220.72  which  was 
claimed  to  be  excessive  was  the  amount  which  had  been  included 
therein  by  reason  of  the  taxes,  penalty,  and  costs  that  have  been 
levied  upon  their  personal  property.  The  precise  amount  thereof 
is  not  directly  mentioned,  but  can  be  ascertained  by  computation. 
The  entire  pleading  is  *'easy  of  comprehension,  and  free  from 
reasonable  doubt,  which  is  all  that  is  necessary."  (Salmon  v. 
Wilson,  41  Cal.  602;  Applegarth  v.  Dean,  68  Cal.  491;  Kraner 
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V.  Hcdaey^  82  Cal.  209.)  This  cause  of  the  demurrer  should 
have  been  overruled,  and  we  presume  that  this  was  the  ruling 
of  the  court  thereon. 

The  real  controversy  before  as  relates  to  the  proposition  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  It  is  alleged  that  Exhibit  A  ^Ms  a  true  and  correct 
copy  of  BO  much  of  said  assessment  roll  and  list  as  contains  the 
entry  of  the  said  real  estate  and  personal  property,  as  made  on 
said  assessment  roll  and  list  by  said  assessor.^'  The  part  which 
is  relevant  to  this  investigation  appears  in  ttie  following  form  :^ 
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It  seems  proper  to  direct  our  attention  to  what  is  not  set  forth 
in  the  complaint.  There  is  no  averment  of  a  tender  by  the 
appellants  of  any  sum  in  payment  of  any  portion  of  the  taxes 
which  was  due  from  them  for  the  year  1889,  and  it  is  not  claimed 
that  their  property  was  exempt  from  taxation  by  virtue  of  any 
provision  of  the  Constitution  or  a  statute.  Nor  is  it  alleged 
that  the  appellants  ever  sought  redress  by  any  appeal  to  the 
board  of  equalization  of  Gkillatin  County. 

It  is  maintained^  that  the  assessor  did  not  comply  with  the 
requirements  of  this  statute.  ^'It  shall  be  the  duty  of  the 
assessor  to  determine  and  fix  the  true  value  of  all  items  of 
property  included  in  such  statement,  and  enter  or  cause  to  be 
entered  the  same  opposite  such  items,  respectively,  so  that,  when 
completed^  such  statement  shall  truly  and  distinctly  set  forth 
.  •  •  •  the  number  of  acres  of  land,  giving  full  description, 
location,  and  the  value  thereof."  (Stats.  16th  Sess.  p.  223,  §  5.) 
The  appellants  insist  that  the  figures  in  the  foregoing  columns 
of  value  do  not  designate  dollars  or  cents,  and  that  the  assess- 
ment is  void. 

The  first  case  which  we  have  examined  with  reference  to  this 
question  is  that  of  Lawrence  v.  Fast^  20  111.  339;  71  Am.  Dec. 
274.  A  judgment  had  been  entered  against  delinquent  lands 
for  the  taxes,  and  the  court  said  that  in  no  part  thereof  ^'does 
the  word  *  dollar,'  'cent,'  or  'mill'  occur,  nor  any  abbreviation, 
character,  or  sign  representing  either  of  these  words,  or  any  other 
denomination  of  money."  It  was  held  that  the  use  of  numerals 
was  insufficient,  and  that  the  judgment  was  fatally  defective. 
Mr.  Justice  Breese,  in  a  dissenting  opinion,  said :  ''It  is  certain 
to  every  ordinary  intent  that  the  figures  in  the  proper  columns 
indicated  cents  or  dollars  and  cents.  The  most  common  man 
would  so  understand  them,  and  could  not  be  misled  by  them." 
The  doctrine  of  the  court  was  followed  in  Ixme  v.  Bommelmann, 
21  111.  147;  Gibson  y.  OUy  of  Chicago,  22  111.  567;  and  Ep^ 
pinger  v.  Kirby,  23  111.  523;  76  Am.  Dec.  709.  The  case  of 
Lawrence  v.  Fast,  supra,  was  approved  in  Randolph  v.  Metcalf, 
6  Cold.  400,  in  which  a  judgment  of  condemnation  of  land 
was  rendered  for  the  non-payment  of  taxes.  In  the  opinion 
Mr.  Justice  Shackelford  said:  "This  question  came  before  the 
Supreme  Court  of  the  United  States,  reported  in   Woods  v. 
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Freemariy  1  Wall.  398,  in  which  it  was  held,  where  there  was 
no  mark,  word,  or  character  on  the  record  of  the  judgment  to 
indicate  the  amount  of  the  taxes  for  which  it  was  rendered 
against  the  land,  the  judgment  was  void.  The  facts  of  that 
case  are  very  similar  to  the  case  under  consideration/' 

We  do  not  so  understand  the  decision  in  Woods  v.  Freeman^ 
mipra,  Mr.  Justice  Davis  in  the  opinion  said :  ^'  In  the  con- 
struction of  local  statutes  affecting  the  titles  to  real  estate  this 
court  recognizes  the  binding  force  of  the  interpretation  given 
by  the  highest  judicial  tribunal  of  a  State,  This  question  has 
been  expressly  decided  by  the  Supreme  Court  of  Illinois." 
The  court  then  cited  Lawrence  v.  Fasty  supra,  and  Lane  v. 
Bommelmanny  supra,  and  held  accordingly.  The  opinion  pro- 
ceeds no  further. 

The  Supreme  Court  of  California,  in  HurlbuU  v.  Butenopy  27 
Cal.  50,  held  that  figures  in  an  assessment  roll,  without  any 
statement  whether  they  stand  for  cents,  dollars,  or  eagles,  do 
not  fix  any  valuation  to  property  therein  described.  Similar 
views  have  been  repeatedly  announced  by  that  tribunal.  {Braly 
v.  SeamaUy  30  Cal.  610;  People  v.  San  Francisco  Savings 
Union,  31  Cal.  132;  People  v.  Hastings,  34  Cal.  571 ;  Garwood 
v.  Hastings,  38  Cal.  216.  See,  also,  In  re  Rector  etc.  of  Church 
of  the  Holy  Sepulchre,  61  How.  Pr.  315.)  The  Supreme  Court 
of  Minnesota,  in  !Fidd  v.  Pines,  26  Minn.  201,  in  which  the 
validity  of  a  tax  judgment  was  involved,  cited  with  approval 
these  decisions  of  the  courts  of  Illinois  and  California. 

There  is  eminent  authority  upon  the  other  side  of  the  conten- 
tion. In  Calioon  v.  Coe,  52  N.  H,  518,  the  court  expressed  its 
concurrence  in  the  dissenting  opinion  of  Mr.  Justice  Breese, 
swpra,  and  said :  "  We  are  satisfied  that  the  figures,  taken  in 
the  connection  in  which  they  stand,  must  be  understood  to  mean 
dollars  or  cents,  or  dollars  and  cents,  the  ordinary  denomi- 
nations of  our  money."  In  StaJte  v.  Eureka  Con.  Min.  Co.  8 
Nev.  15,  the  court  said :  "Upon  principle  we  think  the  opinion 
of  Judge  Breese  presents  the  more  reasonable  and  common 
sense  view  of  the  question,  especially  as  applied  to  the  facts  of 
this  case."  It  is  stated  in  the  opinion  by  Mr.  Justice  Garber 
that  "the  plaintiff  offered  as  evidence  portions  of  the  original 
and  delinquent    quarterly   assessment   rolls.     The    defendant 
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objected  to  their  iDtroductioD  on  the  ground  Hhat  there  are  no 
dollar  marks  placed  to  the  figures  and  numbers  purporting  to 
indicate  the  amount  of  the  tax  due  or  assessed,  or  to  any  figures 
or  numbers  therein,  and  that  it  has  no  other  marks  indicating 
what  is  meant  by  those  figures  or  numbers/  The  evidence 
was  received  and  an  exception  taken/'  (See,  also,  Bird  v. 
Perkina,  33  Mich.  28.) 

The  Supreme  Court  in  Illinois  in  the  later  cases  of  Chioher' 
ing  V.  Faik,  38  111.  342,  and  ElUon  v.  KennicoU,  46  111.  187, 
has  explained  fully  its  position,  and  pointed  out  distinctly  the 
grounds  on  which  Lawrence  v.  Fasty  supra,  is  based.  Chief 
Justice  Breese  in  the  opinion  in  Elsion  v.  Kennicolt,  «upra,  said : 
''The  plea  for  his  failure  to  pay  the  taxes  for  that  year  is  that 
the  taxes  were  not  l^ally  assessed,  the  assessment  roll  not  con- 
taining the  dollar  mark This  very  question  came  before 

this  court  in  the  case  of  Chickering  v.  Faile  [sup*a^f  wherein 
it  was  held  that  the  want  of  the  dollar  mark  in  the  assessment 
roll,  to  designate  the  amount  of  the  valuation  or  the  taxes,  would 
not  render  the  assessment  or  the  collector's  warrant  invalid  and 
ill^al.  It  was  further  said,  we  would  not  apply  the  want  of 
a  word  or  character  to  the  numerals  to  indicate  the  sum  of  taxes 
due  as  a  defect  to  anything  prior  to  the  application  of  the  col- 
lector for  a  judgment  against  delinquent  lands,  and  would  not 
even  apply  it  to  the  judgment  were  it  not  that  the  judgment 
must  find  the  sum  for  which  it  is  rendered,  and  that  this  rule 
is  inflexible.  To  all  of  the  proceedings  prior  to  the  judgment 
for  taxes  all  persons  know  what  the  numerals  represent,  and  act 

upon  them  accordingly This  want  of  the  dollar  mark  is 

no  defect  to  any  matter  or  thing  prior  to  the  application  of  the 

collector  for  a  judgment  against  the  delinquent  lands 

Who  is  to  say,  at  this  stage  of  the  proceeding,  that  the  assess- 
ment is  illegal  for  the  want  of  this  mark?  He  who  shall  take 
the  risk,  takes  it  at  his  peril.  It  is  sufficient  for  the  tax-payer 
to  know  his  property  is  assessed  for  taxation  in  a  mode  he  well 
onderstands.     His  property  is  charged  with  a  tax  which  he 

must  discharge On  this  point  we  still  hold,  as  this 

court  has  constantly  held,  that  a  judgment  for  taxes,  in  which 
the  amount  of  tlie  taxes  does  not  appear  either  by  the  use  of 
apt  words  or  the  recognized  dollar  mark,  cannot  be  sustained* 
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This  rule  is  founded,  as  we  have  already  observed,  on  the  neces- 
sity that  a  judgment  should  be  for  a  definite  sum,  so  expressed 
as  not  to  be  left  to  conjecture.  But  when  it  is  sought  to  in- 
validate the  payment  of  taxes  on  analogous  grounds,  other 
principles  are  to  be  considered."  We  are  of  the  opinion  that 
the  most  reasonable  conclusion  upon  these  facts  and  the  weight 
of  authority  are  opposed  to  the  contention  of  the  appellants, 
and  that  the  omission  of  the  dollar  mark,  when  the  position  of 
the  figures,  the  value  of  the  property,  or  some  other  fact  in- 
dicates the  meaning  of  the  numerals  in  said  exhibit,  is  an  in- 
formality which  does  not  vitiate  the  assessment.  (Stats.  15th 
Extra  Sess.  p.  92,  §  24.)  Notwithstanding  this  holding,  we 
desire  to  add  that  we  do  not  sanction  this  careless  method  of 
transacting  business  of  such  public  importance.  Our  statutes 
do  not  contemplate  the  entering  of  a  judgment  or  similar  pro- 
ceedings which  have  been  prescribed  in  Illinois  or  other  States^ 
and  the  conditions  of  this  case  are  analogous  to  them.  The 
word  ^'dollar"  is  used  in  the  certificate  of  sale,  which  appears  as 
an  exhibit  of  the  complaint. 

It  is  claimed  that  the  said  parcels  of  land  were  not  valued 
separately,  but  in  a  lump,  and  that,  therefore,  the  assessment  is  a 
nullity.  If  this  objection  were  tenable,  the  appellants  have  not 
alleged  the  facts  which  are  essential  to  enable  them  to  take 
advantage  thereof. 

In  Oadwalder  v.  Nash,  73  Cal.  43,  it  is  adjudged  that "  where 
the  owner  himself  returns  the  property  as  a  whole  he  cannot 
be  heard  to  complain  that  it  has  been  improperly  listed  in  that 
manner."  While  the  complaint  alleges  that  the  real  estate  con- 
sisted of  two  distinct  parcels,  there  is  no  averment  that  the 
appellants  so  returned  the  same  in  their  ^Mist  and  statement"  to 
the  assessor. 

In  the  recent  case  of  Dear  v.  Vamum,  80  Cal.  86,  it  is  said : 
^^The  complaint  does  not  ....  disclose  the  contents  of  the 
written  statement  furnished  by  plaintifif  to  the  assessor,  nor  al- 
lege that  the  assessment  did  not  conform,  in  its  description  of 
property,  to  the  description  contained  in  the  statement  furnished 
by  plaintifi*,  nor  show  wherein  it  differed  therefrom.  Assuming 
the  statement  furnished  to  have  been  such  as  the  law  required, 
it  must  be  presumed,  in  support  of  the  assessment,  unless  the 
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contrary  is  alleged,  that  the  description  in  the  aasessment  was 
identical  with  that  contained  in  the  statement/'  It  can  be  pre- 
sumed under  the  authorities  that  the  assessor  of  Gallatin  County 
adopted  the  description  of  the  land  which  had  been  prepared  by 
the  appellants.  {Albany  Bremng  Co.  v.  Meriden,  48  Conn. 
243.) 

The  principles  which  were  laid  down  in  Northern  Pac.  R,  R. 
Co.  V.  PaUeraony  10  Mont.  90,  are  applicable,  and  the  appellants 
could  have  obtained  an  adequate  remedy  on  account  of  these 
irregularities  by  appearing  before  the  board  for  the  correction 
of  the  assessment  roll.  The  following  section  of  the  statutes 
should  be  considered  upon  this  branch  of  the  appeal :  "  An 
entry  is  required  to  be  made  upon  the  tax  list  showing  what  it 
is,  and  for  what  county  and  the  year  it  is ;  and  the  county  clerk 
shall  attach  to  the  list  h\»  warrant,  under  his  hand  and  official 
seal,  in  general  terms,  requiring  the  treasurer  to  collect  the  tax 
therein  levied  according  to  law;  and  no  informality  in  the  above 
requirements  shall  render  any  proceedings  for  the  collection  of 
taxes  illegal,  and  such  list  shall  be  full  and  sufficient  authority 
for  the  treasurer  to  collect  all  taxes  contained  therein."  (Stats. 
16th  Extra  Sess.  §  24.)  We  hold  there  was  a  valid  assessment 
of  the  property  of  the  appellants,  and  that  the  same  was  subject 
to  taxation  by  virtue  of  the  laws  in  force  during  the  year  1889. 

It  is  further  declared  that  "  every  tax  levied  under  the  pro- 
visions of  this  act  is  hereby  made  a  lien  against  any  and  all  the 
property  assessed,  and  such  liens  shall  attach  at  the  time  of  such 
assessment,  and  shall  not  be  satisfied  or  removed  until  such 
taxes  are  paid.*'  (Stats.  15th  Extra  Sess.  p.  83,  §  2.)  The  com- 
plaint alleges  that  no  tax  was  levied  against  the  property  of  the 
appellants  during  the  year  1889,  and  the  brief  asserts  that  there 
was  no  jurisdiction  in  the  board  of  county  commissioners  to  act 
in  this  matter  in  the  absence  of  a  proper  valuation  and  assess- 
ment. This  all^ation  of  the  appellants  depends  upon  propo- 
sitions which  we  have  determined  to  be  unsound. 

The  next  inquiry  relates  to  the  authority  of  the  county  treas- 
urer of  Gallatin  County  to  sell  the  real  estate  without  a  resort 
to  other  remedies.  The  statute  provides  that,  '^if  any  such  tax- 
payer shall  fail  or  refuse  to  pay  the  taxes  against  him  on  or 
before  the  last  day  of  December  following  the  levy  thereof^  ten 
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per  cent  of  such  taxes  shall  be  added  thereto,  and  collected  as  a 
portioQ  of  said  taxes,  aud  it  shall  be  the  duty  of  the  tax  col- 
lector, immediately  after  the  first  day  of  January,  to  seize  any 
personal  property  belonging  to,  or  which  may  have  been  assessed 
to,  any  tax-payer  who  shall  then  be  delinquent,  and  sell  the  same 
as  provided  by  law."     (Stats.  16th  Sess.  p.  225,  §  9.)     "  In  cases 
where  sufficient  personal  property  liable  to  seizure  cannot  be 
found  to  pay  the  tax  assessed  against  any  person  •  •  •  .  the 
treasurer  may  sue  for  and  collect  such  tax  by  attachment,  gar- 
nishment, or  otherwise.''     (Stats.  15th  Extra  Sess.  p.  93,  §  28.) 
The  last  section  confides  in  the  officer  the  power  of  commencing 
and  maintaining  a  civil  action,  but  its  exercise  has  been  made 
a  subject  of  discretion.     Could  the  tax  collector  of  Gallatin 
County  proceed  rightfully  against  the  real  estate  of  the  ap- 
pellants after  his  failure  to  seize  and  sell  their  personal  prop- 
erty?    The  authorities  in  the  negative  are  controlled  by  statutes 
which  are  unlike  the  provisions  before  us.     The  legislatures  in 
some  States  have  declared  in  express  terms  that  the  land  of  the 
delinquent  tax-payer  shall  not  be  sold  until  his  personal  prop- 
erty has  been  seized  and  disposed  of,  or  there  has  been  a  return 
by  some  officer  that  the  party  had  no  goods  which  could  be 
found.     No  requirements  of  this  nature  are  embodied  in  our 
laws,  and  no  consequences  afiecting  the  owners  of  property 
attach  to  the  omission  of  the  tax  collector  to  discharge  his  duty 
in  this  regard,     Mr.  Cooley,  in  his  work  on  Taxation,  says : 
"  Under  some  tax  laws  the  same  officer  who  collects  the  taxes  is 
empowered  to  make  sale  of  the  lands  of  delinquents.     In  such 
cases  no  return  is  required,  though  the  filing  of  some  official 
document  showing  the  delinquoncy  is  sometimes  provided  for. 
Such  a  document  takes  the  place  of  a  collector's  return,  and  will 
be  governed  by  the  rules  above  laid  down.     If  none  is  required 
by  law,  the  collector  is  allowed  to  proceed  and  sell  lands  on  his 
own  knowledge  of  the  delinquency."     (p.  309.)     Under  the 
statute  in  effect  in  the  year  1889  the  county  treasurer  was  the 
collector  of  taxes  in  Gallatin  County,  and  "every  tax"  which 
was  due  from  the  appellants  was  a  lien  upon  their  real  prop- 
erty.    The  legislature  has  prescribed  a  co-ordinate  or  cumu- 
lative remedy  by  clothing  the  officer  with  the  power  to  seize  and 
sell  the  personal  property  of  delinquent  tax-payers,  but  we  do 
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not  think  it  was  the  intention  that  the  land  which  had  been 
assessed  should  not  be  sold  until  this  authority  had  been  exer- 
cised. (State  V.  Newark,  42  N.  J.  L.  38 ;  ITiompaon  v.  Roe,  22 
How.  422 ;  Smith  v.  Janes,  40  Ga.  39 ;  PlarU  v.  Mohberg,  66 
Ga.  64.) 

The  form  of  the  notice  of  the  sale  of  the  real  estate  by  the 
treasurer  is  in  accordance  with  the  statute,  (Stats.  16th  Extra 
Sess.  p.  94,  §  30.)  "The  county  treasurer  shall,  on  or  before 
the  fifteenth  day  of  January  in  each  year,  make  out  and  pub- 
lish a  list  of  all  lands  •  .  •  •  subject  to  sale,  describing  such 

lands  •  •  •  •  as  the  same  are  described  on  the  tax  roll '^. 

The  appellants  contend  that  each  parcel  of  land  is  liable  solely 
for  the  tax  which  had  been  assessed  against  it,  and  that  this 
amount  shall  be  stated  in  the  notice.  In  the  case  at  bar,  how- 
ever, nnder  conditions  for  which  the  appellants  are  responsible, 
the  lands  comprise  one  tract  for  the  purposes  of  taxation. 
When  the  provisions  of  the  law  relating  to  the  revenue  are 
construed  together,  it  is  clear  to  me  that  all  the  taxes  which 
have  been  assessed  against  the  personal  property  of  the  appel- 
lants can  be  collected  by  the  sale  of  their  real  estate,  but  a 
majority  of  the  court  is  of  a  contrary  opinion.  It  is  difficult 
to  reconcile  the  provisions  of  this  statute  with  the  section  supra, 
declaring  the  extent  and  duration  of  a  lien  for  taxes  against 
"any  and  all  the  property  described.^'  The  taxes  have  not 
been  paid,  aftd  the  lien  against  the  property  of  the  appellants 
has  not  been  extinguished.  The  language  of  the  statute  con- 
cerning the  mode  of  collecting  delinquent  taxes  by  the  sale  of 
real  property  should  be  interpreted  to  enforce,  if  possible,  the 
entire  obligation  of  the  citizen  to  the  State.  The  objection  that 
there  is  no  denomination  of  dollars  or  cents,  according  to  the 
notice,  mnst  be  overrnled  for  the  foregoing  reasons. 

The  treasurer  bid  off  the  lands  for  the  county  of  Gallatin, 
and  issued  a  certificate  of  purchase,  and  apparently  followed  the 
statute.  (Stats.  16th  Extra  Sess.  p.  96,  §  36.)  The  appellants, 
in  their  brief,  attack  the  form  of  this  document,  but  this  subject 
cannot  be  inquired  into  upon  this  appeal.  If  one  of  the  appel- 
lants offered  to  redeem  any  part  of  the  property  therein  de- 
scribed, and  tendered  a  sufficient  sum  of  money,  the  court  would 
give  an  ample  remedy.    An  examination  of  the  whole  record 
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vould  fix  this  amount,  and  the  form  of  the  certificate  would 
Dot  be  an  obstacle.  The  complaint  does  not  present  any  issue 
resf^ecting  the  regularity  of  the  certificate,  or  its  legal  effect,  but 
alleges  that  the  treasurer  had  no  right  to  make  any  instrument 
of  this  character. 

We  cite  again  the  case  of  Railroad  Co.  v.  Patterson,  supra, 
and  hold  that  the  appellants  cannot  invoke  the  aid  of  an  in- 
junction, when  they  do  not  offer  to  do  equity  by  tendering  any 
part  of  the  taxes  which  they  owe  to  the  county  of  Gallatin  and 
the  State.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
affirmed. 

Harwood,  J.  (concurring). — One  of  the  grounds  upon  which 
appellants  insist  that  the  assessment  and  levy  of  the  tax  on  the 
lands  in  question,  and  the  sale  thereof  to  enforce  payment  of 
said  tax,  is  void,  is  because  two  distinct  and  separate  parcels  of 
land  were  assessed  and  valued  for  taxation  in  one  item  and  as 
one  parcel;  and  that  afterwards,  in  all  the  proceedings  for 
enforcing  said  tax,  the  two  parcels  of  land  were  treated  as  one. 

It  appears  from  the  allegations  of  the  complaint  that  plaint- 
iffs made  and  delivered  to  the  assessor  a  list  of  all  their  real 
and  personal  property,  in  which  list  they  returned  a  descrip- 
tion of  said  lands.     It  is  not  directly  alleged  in  said  complaint 
that  plaintiffs  described  and  stated  the  value  of  said  real  estate 
in  one  item  as  one  parcel  of  land;  but  that,  I  think,  is  the  fair 
inference  to  be  gathered  from  paragraph  4  of  the  complaint. 
It  is  nowhere  alleged  that  plaintiffs  returned  their  real  estate  in 
separate  parcels,  or  with  separate  valuations,  which  ought  to 
have  been  distinctly  alleged,  if  true,  in  order  to  form  a  basis* 
for  asserting  tlie  proposition  they  contend  for,  that  said  lands 
should  have  been  assessed  and  the  lien  thereon  for  the  tax 
levied  enforced  against  the  same  by  separate  parcels;  and,  as 
before  remarked,  the  inference  we  draw  from  the  allegations  of 
the  complaint  is  that  the  land  was  returned  by  plaintiffs,  and 
valued  as  a  parcel  of  "  478  acres  of  land.^^     This  was  asserted 
by  respondent  in  his  brief  and  argument  as  the  allegation  of 
the  plaintiffs'  complaint,  which  proposition  was  not  denied  by 
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apiiellants  in  the  treatment  of  the  question  before  this  court. 
Such  return  of  said  real  estate  in  bulk  appears  to  have  been 
adopted  by  the  assessor  and  other  officers  of  that  county;  and 
in  the  assessment,  l^vy,  and  other  proceedings  had  in  reference 
to  the  tax  thereon  for  that  year  said  lands  were  treated  as  one 
parcel.  No  eiFort  was  made  by  appellants,  by  appearance  be- 
fore the  board  of  equalization,  to  have  each  parcel  of  said  land 
separately  assessed  and  valued;  and,  having  been  the  author  of 
such  assessment,  and  introduced  into  it  the  irregularity  com- 
plained of,  we  think,  applying  the  maxim  that  one  should  not 
be  allowed  to  take  advantage  of  his  own  wrong,  plaintiffs  ought 
not  to  be  heard  to  assert  such  irregularity  as  a  ground  for 
avoiding  said  tax. 

But,  as  a  general  proposition  of  law,  I  do  not  agree  that, 
uuder  the  provisions  of  the  statute  regulatiug  taxation  at  the 
time  in  question,  every  tax  levied,  whether  on  the  specific 
parcel  of  real  property  or  not,  became  a  direct  lien,  gener- 
ally or  convertibly,  to  be  applied  on  any  or  every  parcel 
of  real  estate  assessed  to  the  same  party.  I  think  the  pro- 
visions of  the  statute  contemplated  and  provided  for  the 
assessment  of  each  distinct  parcel  of  real  estate  separately, 
and  for  a  direct  Hen  on  each  parcel  for  the  tax  levied  thereon. 
Section  2  of  said  act  (Extra  Sess.  Laws,  1887,  p.  83)  provides: 
**  Every  tax  levied  under  the  provisions  of  this  act  is  hereby 
made  a  lien  against  any  and  all  the  property  assessed,  and  such 
lien  shall  attach  at  the  time  of  such  assessment,  and  shall  not 
be  satisfied  or  removed  until  such  taxes  are  paid.''  If  this  pro- 
vision, considered  alone,  leaves  any  doubt  as  to  the  point  in 
question,  it  is  made  clear  by  other  provisions  of  the  same  act, 
when  all  are  looked  at  and  construed  together.  Section  13  pro- 
vides that,  as  to  real  estate  assessment,  the  county  clerk  shall 
set  forth  in  a  book  to  be  "  known  as  the  '  Real  Property  Assess- 
ment Book,'  lists  of  all  lands  in  his  county  subject  to  taxation, 
showing  the  names  of  the  owners,  if  known.  If  the  names  of 
the  owners  be  unknown,  it  shall  be  so  stated  opposite  the 
description  of  eocA  trad  or  parcel  of  land  by  tovmship,  range, 
section^  and  subdivision  thereof y  or  numbers J^  By  the  provisions 
of  section  16,  the  assessment  list  of  each  individual  is  required 
to  contain  '^  his  or  her  or  their  lands^  to  be  designated  by  sub- 
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division,  township,  Yange,  section,  and  any  division  or  part  of 
sections,  and,  where  such  part  is  not  a  government  division  or 
subdivision,  then  some  other  description  to  define  it;  and  his 
town  lots,  naming  the  town  in  which  they  are  situate  and  their 
proper  description  by  number  and  block,  or  otherwise,  accord- 
ing to  the  system  of  numbering  in  the  town."  Section  25  pro- 
vides that,  ^immediately  after  the  assessment  roll  is  corrected, 
the  county  clerk  shall  make  out  an  abstract  thereof,  containing 
the  whole  amount  of  each  species  of  property,  and  the  vcUue 
of  the  saine,  together  with  the  total  valuation  of  all  property 
assessed."  Section  30  provides  that  "the  county  treasurer 
shall  •  •  •  •  make  out  and  publish  a  list  of  all  lands  and  town 
lots  subject  to  sale,  describing  such  lands  and  town  lots  as  the 
same  are  described  in  the  tax  roll,  with  the  accompanying 
notice,  stating  that  so  much  of  each  tract  of  land  or  tovm  lot 
described  in  said  list  as  may  be  necessary  for  that  purpose  will 
....  be  sold  by  him  at  public  auction  .  •  .  .  for  the  taxes 
and  charges  thereonJ^  The  same  section  provides  for  notice 
"to  all  persons,  companies,  or  corporations  who  have  or  claim 
any  estate,  right,  or  title,  or  interest  in,  or  claim  to,  or  lien  upou> 
any  of  the  several  pieces  or  parcels  of  land''  in  the  list  which 
will  be  sold  at  public  auction,  to  procure  the  amount  of  delin-  . 
quent  taxes  due  thereon;  in  which  notice  is  required  to  be 
inserted  "a  description  of  each  parcel  of  land,  as  the  same  ap^ 
pears  in  the  tax  roll,  stating  also  the  total  taxes  due  on  each 
parcel,  adding  penalty  and  cast  of  advertising."  Section  35 
provides  that  when  the  last  publication  of  said  notice  shall  have 
been  made  according  to  law  "the  notice  shall  be  deemed  to  have 
been  served,  and  the  treasurer  sliall  have  acquired  full  and 
complete  jurisdi(Jtion  to  enforce  against  each  piece  or  parcel  of 
land  in  said  published  list  descried  the  taxes  accnied,  penalties^ 
and  costs  upon  it,  then  delinquent."  Section  37  provides  that 
"  the  person  who  offers  to  pay  the  amount  due  on  any  parcel  of 
land  for  the  smallest  portion  of  the  same  is  to  be  considered  tlie 
highest  bidder,"  etc.;  and  it  is  provided  by  section  39  that  the 
purchaser  shall  receive  from  the  county  treasurer  making  such 
sale  a  certificate  of  the  purchase,  showing  "how  much  and  what 
part  of  such  tract  or  lot  was  sold,  and  stating  the  amount  of 
each  kind  of  tax,  interest,  and  cost  for  each  tract  or  lot  for 
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which  the  same  was  sold.'^  Section  41  provides  for  redemption 
at  any  time  before  the  expiration  of  three  years  from  the  date 
of  sale,  by  "payment  to  the  treasurer  of  the  proper  county^  to 
be  held  by  him  subject  to  the  order  of  the  purchaser,  of  the 
amomUfor  which  the  same  was  soldJ^ 

I  think  these  provisions  of  said  act  make  plain  the  propo* 
sition  that  the  legislature  intended  that  each  distinct  parcel  of 
land  should  be  assessed  separately,  and  separately  charged  with 
a  direct  lien  for  the  taxes  levied  thereon,  and  may  be  redeemed 
from  that  lien  by  payment  of  the  tax  levied  on  such  parcel 
according  to  the  listing  and  assessment  thereof.  This  is  shown 
by  the  many  provisions  of  the  statute  cited.  It  is  a  just  pro- 
vision, too,  because  others  besides  the  legal  owner  may  have 
interests  in  a  paroel  of  land,  which  they  wish  to  protect  by  pay- 
ment of  the  tax  before  sale,  or  redemption  of  the  parcel  after 
sale;  and,  under  the  contrary  view,  such  interests  could  not  be 
protected  without  payment  of  all  taxes  assessed  against  all  other 
property  of  the  delinquent.  It  may  be  further  observed  that 
a  delinquent,  unable  to  pay  the  tax  on  all  the  lands  assessed  to 
him,  could  not  save  one  parcel  from  sale,  or  redeem  one  parcel, 
without  payment  of  the  whole  tax,  unless  the  provisions  of  the 
statute  which  we  have  cited  are  substantially  followed.  But 
while  it  is  the  right  of  the  owner  to  have  his  real  estate  assessed 
and  taxed  by  separate  parcels,  these  provisions  of  the  statute  and 
the  rights  which  flow  therefrom  ought  to  be  applied  with  reason 
in  connection  with  the  subject  under  regulation  and  the  other 
provisions  of  the  act.  When  the  owuer  returns  lists  of  his 
property  under  the  provision  requiring  him  to  make  and  re- 
turn the  same,  this  action  on  his  part  in  a  manner  makes  him 
a  party  to  the  listing  and  assessment  of  such  land.  And,  more- 
over, the  law  has  provided  a  board  of  equalization  clothed  with 
power  to  correct  such  irregularities,  to  whom  the  owner  may 
apply  for  such  correction ;  and  we  think  the  holding  that  he 
cannot  ignore  these  provisions  which  ofler  a  remedy,  to  which 
he  should  resort  before  he  can  appeal  to  the  court  for  relief,  is 
the  proper  ruling.  * 

In  the  case  at  bar  it  appears  from  the  complaint  that  the  land 
in  question  was  sold  for  an  item  of  tax  levied  on  personal  prop- 
erty returned  and  valued  at  $950.     The  land  sold,  I  think,  was 
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not  chargeable  by  way  of  direct  lien  for  said  personalty  tax,  to 
be  enforced  by  sale  of  said  real  estate  as  for  tax  levied  thereon. 
The  amount  of  the  tax  on  said  personal  property  was  easily 
ascertainable.  The  appellants  could  have  ascertained  the  same 
and  tendered  payment  of  the  amount  properly  assessed  upon 
said  lands^  with  interest,  penalty,  and  costs  accrued,  and  de- 
manded a  certificate  of  redemption  on  payment  thereof,  before 
commencement  of  this  action.  {NorHiem  Pae,  R,  R.  Cb.  v. 
Garland,  6  Mont.  146;  NoHhem  Pao,  R.  R.  Oo.  v.  Patterson, 
10  Mont.  90.)  If  that  had  been  done,  and  redemption  had  not 
been  allowed  by  the  proper  officers,  plaintiiFs  would,  upon 
proper  showing  of  the  facts,  have  been  entitled  to  relief  to  the 
extent  of  compelling  the  allowance  of  redemption  by  cancel- 
lation of  the  certificate  of  the  sale,  or  other  proper  remedy,  on 
payment  of  the  amount  for  which  said  lands  are  pro])erly 
charged.  But  such  facts  are  not  shown.  Plaintiffs  proceeded 
upon  the  theory  that  they  could  avoid  the  whole  tax,  and  have 
directed  the  allegation  of  the  complaint  to  that  end;  and  care- 
ful consideration  leads  me  to  the  conclusion  that  the  showing 
made  by  the  complaint  is  insufficient  to  sustain  their  action. 

I  therefore,  with  these  modifications  of  the  views  expressed 
in  the  opinion  of  Chief  Justice  Blake,  concur  in  the  con- 
clusion that  the  judgment  of  the  trial  court  should  be  affirmed. 

De  Witt,  J.  —  I  concur  in  the  observations  of  Mr.  Justice 
Habwood,  and  the  affirmance  of  the  judgment. 


WALL,  Responded,  v.  THE  HELENA  STREET  RAIL- 
WAY COMPANY,  Appellant. 

[Sabmitted  December  18, 1891.    Decided  March  28, 1892.] 

KBaiiiOENCB — Degree  of  care  reqxiirod  of  pedestrian  upon  city  street. — A  penon  in 
attempting  to  cross  a  city  street  is  bound  to  exercise  reasonable  care  and  caution, 
and  it  is  the  duty  of  a  street  raUway  company  to  so  run  its  cars  as  to  aroid,  by 
the  exercise  of  ordinary  prudence  and  caution,  injury  to  pedestrians. 

8amk  —  Street  raUways  —  Liability  for  injuries,  —  A  street  railway  company  is  liable 
for  injuries  to  a  pedestrian  occasioned  by  the  want  of  attention,  carelessness,  or 
negligence,  and  which  are  not  simply  the  result  of  an  accident  which  could 
not  have  been  foreseen  by  the  exercise  of  ordinary  and  reasonable  care  and 
prudence. 
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Bamm^  OontrHfuiory  nsgligenoe.  ^Plaintiff  in  attempting  to  orosB  the  track  of  a 
street  railway  was  stmok  by  the  pole  of  an  approaching  car,  knocked  down  and 
dragged  thirty  or  forty  feet.  While  held  between  the  scraper  and  the  wheel 
bystanders  raised  the  end  of  the  oar  to  remove  plaintiff,  bnt  were  compelled, 
by  a  movement  of  the  horses,  to  drop  it  before  plaintiff  was  rescued,  whereby 
he  sostained  dangerous  injuries.  It  appeared  that  plaintiff's  view  of  the  track 
was  obstructed  by  other  vehicles;  that  the  driver  was  a  boy  of  fifteen  and  a 
half  years,  lacking  strength  needful  for  his  employment ;  that  the  speed  of  the 
ear  was  greater  than  that  allowed  by  ordinance ;  tliat  a  competent  driver  under 
the  drcumstanoes  could  have  stopped  the  car  within  fifteen  feet,  and  within  less 
dUtance  had  the  speed  of  the  car  been  within  the  limit  of  the  city  ordinance. 
Held,  that  under  the  facts,  the  negligence  of  the  defendant  and  contributory 
negligence  on  the  part  of  plaintiff  were  questions  for  the  Jury,  and  a  verdict  for 
plaintiff  would  not  be  disturbed.  (Db  Witt,  J.,  dissenting,  and  placing  a  difler- 
eat  construction  upon  the  facta,  as  to  which  see  his  opinion.) 

Appeal  from  Fbrd  Judi/Gial  IHdrict,  Lewis  and  Clarke  County. 

Action  for  damages  for  personal  injuries.    The  canse  was 
tried  before  Hunt^  J.     Plaintiff  had  judgment  below. 

JST.  (?.  Mclntire,  for  Appellant. 

I.  It  was  error  to  deny  defendant's  motion  for  a  nonsuits 
(a)  The  rule  is  universal  that  in  an  action  charging  negligence 
there  must  be  some  evidence  adduced  by  the  plaintiff  to  prove 
the  same.  This  was  not  done  in  this  case.  (6)  When  it  ap- 
pears from  the  plaintiff's  testimony  in  an  action,  the  gist  of 
which  is  negligence,  that  the  injury  was  occasioned  by  plaint- 
iff's own  act,  then  it  becomes  incumbent  upon  him  to  negative 
the  fact  that  such  act  was  without  fault  on  his  part.  We  have 
found  no  authorities  to  the  contrary  of  this  proposition.  The 
line  of  decisions  is  unbroken  that  where  the  proximate  cause  of 
an  injury  is  some  act  of  the  plaintiff  then  the  burden  of  prov- 
ing contributory  negligence  shifts,  and  it  becomes  incumbent 
upon  him  to  show  himself  free  from  negligence  in  the  premises. 
(Kennon  v.  Gilmer,  4  Mont.  433 ;  Louisville  <b  N.  R.  R.  Co.  v. 
Ynieslra,  21  Fla.  700,  728;  BaMrmre  <b  O.R.R.  Co.  v.  Whit- 
acre,  35  Ohio  St.  627;  Robison  v.  Gary,  28  Ohio  St.  241; 
DaSaa  etc.  Ry.  Co.  v.  Sfdcker,  61  Tex.  427;  48  Am.  Rep.  298; 
JUisaouri  Pae.  Ry.  Co.  v.  Foreman,  73  Tex.  311;  15  Am.  St. 
Rep.  785;  Hudson  v.  Wabash  etc  Ry.  Co.  101  Mo.  13;  North 
Birmingluim  8L  Ry.  Co.  v.  Coldei'wood,  89  Ala.  247;  18  Am. 
St.  Rep.  105;  Bdicm  v.  Baxter,  54  N.  Y.  245;  13  Am.  Rep. 
578;  Abbott's  Trial  Evidence,  p.  596;  Beach  on  Contributory 
N^ligeuoe,  p.  432;  2  Thompson  on  Negligence,  pp.   1155, 
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1178 ;  Wharton  on  Negligence,  §§  426, 427 ;  3  Lawson's  Rights, 
S«medie8,  and  Practice,  p.  2144;  Murphy  v.  Deane,  101  Ma<<s. 
466;  3  Am.  Rep.  390;  Moore  v.  Abbat^  32  Me.  46;  Higgim 
V.  Jeffersonville  etc.  Ry.  Co.  52  Ind.  110;  SavannaJi  etc.  Ry.  (Jo. 
V.  Shearer^  58  Ala.  672;  Oramer  v.  Burlington,  42  Iowa,  315; 
Hubbard  v.  Mason  City,  60  Iowa,  400;  Coates  v.  Burlington 
etc.  Ry.  Co.  62  Iowa,  486;  McCann  v.  SioOh  Ave.  Ry.  Co.  56 
N.  Y.  Sup.  Ct.  282;  Dunn  v.  Com  Ave.  etc.  Ry.  Co.  98  Mo. 
652;  Ciiizensf  Pass.  Ry.  Co.  v.  Thomas,  132  Pa.  St.  604;  Esrey 
V.  Sovihem  Pac.  Co.  88  Cal.  399.)  In  Kennon  v.  OUmer,  supra, 
;  the  complaint  itself  allied  that  the  injurj  had  been  brought 
about  hy  plaintiff's  act,  and  it  was  held  that  the  failure  to  nega- 
tive fault  in  so  acting  rendered  the  complaint  fatally  defective. 
The  same  rule,  of  course,  will  apply  if  this  fact  is  brought  out 
by  the  plaintiff's  testimony.  There  is  not  a  seintiUa  of  evidence 
in  this  case  that  in  endeavoring  to  pass  a  rapidly  moving  vehi- 
cle, and  in  so  doing  jumping  in  front  of  another,  the  plaintiff 
actttd  as  a  reasonable  and  prudent  person. 

II.  The  instructions  given  by  the  court  upon  the  question 
of  contributory  negligence  do  not  state  the  correct  doctrine. 
(Sackett  on  Instructions  to  Juries,  pp.  254,  264,  and  cases  cited 
therein,  and  supra,) 

Henry  C.  Smith,  and  W.  D.  Gardiner,  for  Respondent. 

I.  The  evidence  conclusively  shows  negligence  on  the  part 
of  the  defendant  in  having  for  a  driver  so  young,  weak,  and  in- 
experienced a  boy,  and  in  allowing  its  car  to  be  driven  at  so  great 
a  speed  through  a  crowded  thoroughfare,  and  it  appears  from 
the  evidence  that  if  the  driver  had  been  a  capable  person,  and 
after  discovering  plaintiff's  peril,  had  promptly  used  the  ap- 
pliances at  hand  for  stopping  the  car,  the  injury  to  plaintiff 
might  have  been  avoided.  (Pope  v.  Kansas  City  Cable  Ry.  Co. 
99  Mo.  400-405 ;  Durman  v.  Broadtoay  Ry.  Co.  1  N.  Y.  S. 
334 ;  S.  C.  5  N.  Y.  Super.  Ct.  769 ;  Br<yum  v.  Ry.  Co.  4  N.  Y. 
S.  192;  S.  C.  56  N.  Y.  Super.  Ct.  356;  Hays  v.  Oainesville  do. 
Ry.  Co.  70  Tex.  602-607 ;  8  Am.  St.  Rep.  624.) 

II.  Negligence  is  always  a  question  for  the  jury,  although 
the  facts  are  undisputed,  when  the  measure  of  duty  is  ordinary 
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and  reasonable  care^  or  if  there  is  any  evidence  tending  to  show 
n^ligence.  (iJai/road  Cb.  v.  iS/ot*<,  17  Wall.  657-664;  Gaynor 
V.  Old  Colony  etc.  Ry.  Co.  100  Mass.  208-212;  97  Am.  Dec.  96; 
Nehtm  v.  Chicago  etc.  Ry.  Co.  60  Wis.  320-324 ;  West  Chester 
&  Philadelphia  R.  R.  Co.  v.  McElwee,  67  Pa.  St.  311-315; 
Davies  v.  Oceanic  Steamship  Co.  89  Cal.  280 ;  Belton  v.  Baxter y 
68  N.  Y.  411;  2  Redfield  on  Railroads,  p.  231 ;  Williams  v. 
Crrealy,  112  Mass.  79.)  Therefore  appellant's  motion  for  non- 
suit was  properly  overruled. 

III.  That  portion  of  instruction  No.  1  objected  to  by  ap- 
pellant states  the  law  applicable  to  this  case  correctly.  To 
sustain  it  we  cite:  KeUey  v.  Union  Ry.  etc..  Co.  18  Mo.  App. 
151-156;  affirmed  in  95  Mo.  279-284;  CUiaens'  Street  Ry.  Co. 
V.  J^een^  42  Ark.  321,  and  cases  cited  on  page  328;  Hays  v. 
Oainesville  etc.  Ry.  Co.  supra;  Ti'oy  v.  Cape  Fear  etc.  R.  R.  99 
N.  C.  298;  6  Am.  St.  Rep.  521;  Railroad  Co.  v.  Gladmon,  15 
Wall.  401-405;  Houston  &  T.  C.  Ry.  Co.  v.  Sympkins,  54  Tex. 
615;  38  Am.  Rep.  632;  4  Am.  &  Eng.  Encycl.  of  Law,  p.  75; 
1  Shearman  &  Redfield  on  Negligence,  §  99,  and  cases  cited ;  HUz 
V.  Missouri  Pac.  Ry.  Co.  101  Mo.  36 ;  Hanlon  v.  Missouri  Pac. 
Ry.  Co.  104  Mo.  381 ;  KeUey  v.  Hannibal  &  8.  Ry.  Cd.  75  Mo. 
138;  Needham  v.  San  Francisco  etc.  R.  R.  Co.  37  Cal.  421.) 

IV.  The  weight  of  authority,  the  better  reasoning,  and  the 
later  cases  are  to  the  effect  (as  appellant  admits  in  its  brief) 
that  the  burden  is  on  defendant  to  prove  contributory  negli- 
gence of  plaintiff.  {Railroad  Co.  v.  Oladmon,  15  Wall.  401; 
MacBougall  v.  Central  R.  R.  Co.  63  Cal.  431;  Randall  v. 
Northwestern  Tel.  Co.  54  Wis.  140-147;  41  Am.  Rep.  17; 
Indianapolis  etc.  R.  R.  Co.  v.  Horst,  93  U.  S.  291-298 ;  Higley 
v.  Oilmerj  3  Mont.  90;  35  Am.  Rep.  450;  1  Shearman  &  Red- 
field  on  N^ligence,  §  108.)  And  if  there  is  any  evidence  from 
which  negligence  might  be  inferred,  the  verdict  will  be  held 
conclusive  on  appeal.  (Cook  v.  Gay  Street  Hill  R.  R.  Go.  60 
Cal.  604-609 ;   Wilson  v.  Southern  Pac.  R.  R.  Co.  62  Cal.  164.) 

V.  The  question  of  proximate  cause  of  an  injury  is  for 
the  jury.  (1  Shearman  &  Redfield  on  Negligence,  §  55;  Jfo- 
QuHken  v.  Central  Pac.  R.  R.  Co.  64  Cal.  463.) 

VL  Instruction  No.  5,  given  by  the  court,  is  a  correct 
statement  of  the  law.     {Mangam  v.  Brooklyn  Ry.  Co.  38  N.  Y. 
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455;  98  Am.  Dec.  66;  1  Thompsoa  on  Negligence,  398;  2 
Sliearmaa  &  Red  field  on  Negligence,  §  462;  Pope  v.  Kansas 
OUy  etc.  Ry.  Oo.  99  Mo.  400 ;  Ch^eu)  v.  St.  Louis  etc.  By.  Go.  20 
Fed.  Rep.  87.) 

VII.  Under  instruction  No.  7  the  jury  must  have  found 
that  plaintiff  was  not  injured  by  the  car  being  dropped  back 
upon  him,  as  they  could  not  avoid  doing  ander  the  testimony^ 
as  there  is  no  testimony  that  he  received  any  injury  from  that 
cause.  {Kermon  v.  Gilmer,  5  Mont.  257;  51  Am.  Dec.  45; 
Deisen  v.  Ghicago  etc.  Ry.  Oo.  43  Minn.  454,  457.) 

VIII.  A  person  crossing  a  street  railway  track  is  not  re- 
quired to  exercise  the  same  degree  of  care  and  caution  as  a  per-^ 
son  crossing  a  steam  railroad  track.  {Chicago  GUy  Ry.  Co.  v. 
Robinson,  127  111.  10;  11  Am.  St.  Rep.  87;  Lyman  v.  Union 
Ry.  Go.  114  Mass.  83;  1  Thompson  on  Negligence,  p.  396; 
Adolph  V.  Gmiral  Park  etc.  R.  R.  Co.  65  N.  Y.  554.) 

IX.  It  was  negligence  per  se  for  this  car  to  be  driven  at  a 
greater  rate  of  speed  than  that  allowed  by  the  Helena  City 
ordinance,  to  wit,  six  miles  per  hour.  A  person  crossing  a 
track  has  a  right  to  assume  that  the  ordinance  will  be  obeyed. 
{Correll  v.  B.  G.  R.  &  M.  B.  R.  Go.  38  Iowa,  120;  18  Am. 
Dec.  22;  Robeiison  v.  Wabash  etc.  Ry.  Go.  84  Ma  119;  2 
Shearman  &  Redfield  on  Negligence,  §  484.) 

Blake,  C.  J. — This  is  an  appeal  from  the  judgment  and 
order  of  the  court  overruling  the  motion  for  a  new  trial.  The 
judgment  was  entered  on  the  verdict  of  the  jury  for  the  plaint- 
iff for  the  sum  of  two  thousand  five  hundred  dollars,  as  dam- 
ages for  personal  injuries  allied  to  have  been  sustained  through 
the  neglect  of  a  servant  of  defendant,  a  street  railway  company. 

The  following  facts  appear  to  have  been  proved  by  a  fair 
preponderance  of  testimony :  About  three  o'clock  in  the  after- 
noon of  January  23,  1890,  a  car  drawn  by  two  horses  was 
being  driven  on  defendant's  track  to  the  south  of  Main  Street, 
in  the  city  of  Helena.  The  driver  was  a  boy  about  fifteen  and 
a  half  years  old,  who  lacked  the  strength  needful  for  this 
employment,  and  was  working  temporarily  in  the  place  of 
another.  At  this  time  the  horses  were  trotting  at  the  rate  of 
seven  miles  per  hour|  which  was  a  violation  of  an  ordinance 
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that  prohibited  such  speed  above  the  rate  of  six  miles  per  hour. 
When  the  car  approached  the  south  crossing  of  Graud  Street 
the  plaiotiff,  a  man  thirty-one  years  old,  attempted  to  go  from 
the  west  to  the  east  side  of  Main  Street.  Some  cabs  were  stand- 
ing on  each  side  of  the  crossing  near  the  west  sidewalk,  and  a 
vehicle  was  also  going  south  in  advance  of  and  between  the 
plaintiff  and  the  car,  and  his  view  was  thereby  obstructed. 
The  plaintiff  passed  safely  between  the  cabs,  and  in  front  of  the 
horses  attached  to  the  vehicle,  and  partially  over  the  railroad 
track,  when  he  was  struck  in  the  breast  by  the  pole  of  the  car, 
and  knocked  down  and  dragged  or  pushed  a  distance  of  thirty 
or  forty  feet.  A  competent  driver  could  have  stopped  the  car, 
under  these  circumstances,  within  fifteen  feet  of  the  point  of  col- 
lision, and  within  a  less  distance  if  the  rate  of  speed  had  been 
under  six  miles  per  hour.  The  time  during  which  these  events 
occurred  was  less  than  a  minute.  The  plaintiff  received  severe 
and  dangerous  injuries  after  he  was  knocked  down.  While  he 
was  held  or  pressed  between  the  scraper  and  the  wheel,  the  by- 
standers raised  the  front  end  of  the  car  to  remove  the  plaintiff 
from  his  position,  but  were  compelled  by  a  movement  of  the 
horses  to  drop  it  before  he  was  rescued. 

What  principles  of  law  are  applicable  to  a  case  of  this 
nature?  The  appellant  maintains  that  the  plaintiff  did  not 
exert  a  proper  degree  of  diligence,  and  was  guilty  of  contribu- 
tory negligence;  that  the  driver  performed  promptly  and  faith- 
fully all  his  tasks;  and  that  his  injuries  complained  of  were 
caused  by  this  act  of  the  bystanders,  for  which  the  company 
was  not  responsible.  During  the  trial  a  motion  for  a  nonsuit 
was  submitted  and  overruled.  The  questions  raised  by  the 
appellant  are  embraced  within  the  general  rule  that  brings 
them  within  the  province  of  a  jury.  In  Schierhold  v.  North 
Bea(^  &  M.  R.  R.  Co.  40  Cal.  447,  the  court  said :  "  The  fact 
of  n^ligence  is  generally  an  inference  from  many  facts  and 
circumstances,  all  of  which  it  is  the  p^^ovince  of  the  jury  to 

find It  is  not  the  duty  of  the  court  in  such  cases,  any 

more  than  in  any  other,  to  usurp  the  province  of  the  jury,  and 
pass  upon  the  facts;  and  the  nonsuit  could  only  be  granted  in 
such  cases  where  the  evidence  of  the  misconduct  on  the  part 
of  the  injured  party  is  so  clear  and  irresistible  as  to  put  the  case 

Vol.  Xn.—*. 
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on  a  par  with  those  cases  where  a  nonsuit  is  granted  for  a  fail- 
ure to  introduce  evidence  sufficient  to  go  to  the  jury,  upon  some 
point  essential  to  the  plaintiff's  case.'' 

In  Neweomb  v.  Boston  Protective  Beparimentj  146  Mass.  604; 
4  Am.  St.  Rep.  354,  the  court  said:  "What  is  a  contributing 
cause  of  an  accident  is  usually  a  question  for  a  jury,  to  be  deter- 
mined by  the  facts  of  the  particular  case;  and  such  it  has  been 
held  to  be  in  many  cases  like  the  one  before  us."  Other  cases 
to  this  effect  are  cited  in  the  above  and  the  following  authori- 
ties, which  have  been  consulted  in  pursuing  this  investigation : 
Jamison  v.  San  Jose  etc.  R.  R.  Go.  55  Cal.  593 ;  Franklin  v. 
SovHiem  CaL  etc.  Road  Co.  85  Cal.  70;  Ma^ssotli  v.  Detaware 
etc  Ca^ud  Go.  64  N.  Y.  532;  MeOain  v.  Brooklyn  (My  R.  R. 
Oo.  116  N.  Y.  467 ;  WeUs  v.  RaUroad  Go.  12  N.  Y.  Supp.  67; 
LanghoffY.  Milwaukee  etc.  Ry.  Cb.  19  Wis.  489. 

What  were  the  respective  rights  of  appellant  and  respondent? 
In  Schierhold  v.  NorOi  Beach  &  M.  R.  R.  Co.  supra,  the  court 
said :  "  The  drivers  of  street  cars,  through  a  densely  populated 
city,  ought  always  to  have  their  teams  under  their  immediate 
and  absolute  control^  and  are  bound  to  drive  in  such  a  manner^ 
if  possible^  as  to  injure  no  one." 

Messrs.  Shearman  and  Redfield^  in  their  treatise  on  Negli- 
gence^ say :  ^'But  inasmuch  as  the  injuries  which  are  caused  by 
a  railroad  car  are  more  serious  than  those  inflicted  by  most 
other  vehicles^  it  seems  that  a  greater  degree  of  care  should  be 
required  of  car  drivers  than  of  most  other  drivers.  They  are 
bound  to  watch  persons  on  the  track,  or  approaching  the  same, 
and  to  stop  in  the  shortest  time  possible,  so  as  to  avoid  coming 
into  collision  with  them."     (Vol.  2  [4th  ed.],  §  462.) 

In  Moebus  v.  Herrmann^  108  N.  Y.  352 ;  2  Am.  St.  Rep. 
440,  the  court  said:  "A  person  on  foot  has,  however,  a  right 
to  cross  the  street  where  he  pleases;  and  the  inquiry  is  the  same, 
whether^  under  the  circumstances  in  any  given  case,  he  does  so 

with  due  caution The  duty  imposed  upon  a  wayfarer  at 

the  crossing  of  a  street  by  the  track  of  a  railroad,  to  look  both 
ways,  does  not,  as  a  matter  of  law,  attach  to  such  person  when 
about  to  cross  from  one  side  to  the  other  of  a  city  street.  The 
degree  of  caution  he  must  exercise  will  be  affected  by  the  situ- 
ation and  surrounding  circumstances.    In  the  former  case^  there 
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is  obvious  and  constantly  impending. danger,  not  easily  or  likely 
to  be  under  the  control  of  the  engineer;  in  the  latter^  the  vehicles 
are  managed  without  difficulty,  and  injuries  are  infrequent/* 

In  Wright  v.  Maiden  do.  R.  R.  Co.  4  Allen,  290,  the  court 
said:  '^The  exception  taken  to  the  admission  in  evidence  of 
the  city  ordinance  regulating  the  rate  of  speed  of  the  defend- 
ant's cars  cannot  be  maintained.  All  persons  traveling  in  the 
street  would  have  a  right  to  ex[>ect  the  ordinance  to  be  observed, 
and  to  govern  themselves  accordingly." 

In  HaiHon  v.  Scmlh  Boston  do.  R.  R,  Co.  129  Mass.  311,  the 
court  said:  "There  was  evidence  that  the  car  which  struck  the 
plaintiff  was  driven  at  a  speed  prohibited  by  an  ordinance  of 
the  city;  •  •  .  .  and  the  jury  were  told,  that  if  they  were 
satisfied  that  the  rate  of  speed  exceeded  that  allowed  by  the 
city  ordinance,  such  violation  of  the  ordinance  would  be  evi- 
dence, but  not  conclusive  evidence,  of  negligence.'*  This  in- 
struction was  approved,  and  the  case  was  affirmed  in  Newcomb 
V.  Protective  Department^  supra.  These  views  are  announced 
in  other  cases.  {SL  Louis  etc.  R.  R.  Co.  v.  Dunn,  78  111.  201; 
Fci>er  v.  St.  Pa\d  etc  Ry.  Co.  29  Minn.  467 ;  lAddy  v.  St. 
Louis  etc.  R.  R.  Co.  40  Mo.  520;  Keim  v.  Union  Ry.  &  Transit 
Co.  90  Mo.  321.) 

The  instructions  of  the  court,  which  covered  fully  every 
issue,  are  in  accord  with  the  foregoing  authorities.  The  jury 
were  instructed  that  the  plaintiff  must  prove  the  negligence  of 
defendant  by  a  preponderance  of  evidence,  or  he  could  not 
recover.  A  satisfactory  definition  was  given  of  "negligence" 
and  "contributory  negligence."  The  fifth,  sixth,  and  seventh 
instructions  were  as  follows:^ 

"  5.  A  man  in  attempting  to  cross  a  thoroughfare  in  a  city 
is  bound  to  exercise  reasonable  care  and  caution,  so  as  to  avoid 
injury ;  and,  on  the  other  hand,  it  is  the  duty  of  a  street  car 
company  so  to  conduct  its  business  and  run  its  cars  as  to  avoid, 
as  far  as  practicable,  by  the  exercise  of  ordinary  prudence  and 
caution,  doing  injury  to  pedestrians.  The  driver  of  a  street 
car  should  keep  safe  control  of  his  team,  and  his  position 
should  be  such  as  to  enable  him  to  readily  apply  his  brake. 
He  should  run  at  a  reasonable  rate  of  speed,  and  be  vigilant  in 
observing  the  track  to  the  end  that  collisions  may  be  avoided ; 
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and  it  is  the  duty  of  a  street  railway  company  to  employ  serv- 
ants who  are  fit  and  capable  for  the  positions  they  are  intrusted 
to  fulfill. 

^^6.  To  entitle  the  plaintiff  to  recover  in  this  suit,  it  must 
appear  from  the  evidence  that  the  injury  complained  of  was 
occasioned  by  the  want  of  attention,  carelessness,  or  negligence 
on  the  part  of  the  defendant  or  its  servants,  as  charged  in  the 
complaint,  and  was  not  simply  the  result  of  an  accident;  and 
if  the  jury  believe,  from  the  evidence,  that  the  injury  resulted 
from  an  accident  which  could  not  have  been  foreseen  or  guarded 
against  by  the  exercise  of  ordinary  and  reasonable  care  and 
prudence  on  the  part  of  the  defendant,  then  the  plaintiff  cannot 
recover,  and  the  jury  should  find  for  the  defendant. 

^'7.  The  rule  of  law  is  that  a  person  is  liable  only  for  those 
consequences  which  flow  naturally  and  directly  from  his  acts, 
or  which  he  could  have  foreseen  or  reasonably  anticipated  as 
the  result  of  his  conduct  Therefore,  in  this  case,  if  the  jury 
believe  from  the  evidence  that  the  plaintiff  was  struck  down  by 
the  defendant's  car,  and  that  in  endeavoring  to  extricate  him 
therefrom  the  persons  so  endeavoring  had  the  car  slip  from 
their  hold,  whereby  the  car  fell  upon  the  plaintiff,  and  so  caused 
the  injury  complained  of  herein,  then  the  defendant  is  not  liable 
for  such  consequence,  and  the  jury  should  find  for  the  defend- 
ant But  if  you  find  from  the  evidence  that  he  was  struck 
down  by  defendant,  acting  negligently,  through  its  servant,  as 
defined  in  these  instructions,  or  if  you  find  that  the  plaintiff 
was  injured  by  defendant's  negligence  in  not  stopping  its  car 
sooner  than  it  did  after  plaintiff  was  struck  down,  then  the  de- 
fendant would  be  liable  in  damages  to  plaintiff.'^ 

We  have  quoted  these  instructions  because  they  express  in  a 
lucid  and  impartial  style  the  law  which  should  be  applied  to 
the  evidence  in  the  case.  The  jury  decided  by  their  verdict  that 
the  plaintiff  used  reasonable  care  and  caution  in  trying  to  cross 
a  public  street  upon  this  occasion ;  that  the  oar  was  moving  at  a 
greater  rate  of  speed  than  is  allowed  by  the  ordinance  of  the 
<;ity  of  Helena;  that  the  driver  was  not  a  suitable  person;  and 
that  through  the  negligence  of  defendant  the  plaintiff  bad  sus- 
tained serious  injuries.  We  are  of  opinion  that  there  was 
ample  testimony  to  justify  the  conclusion  of  the  jury. 
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It  is  ordered  that  the  judgment  and  order  overruling  the 
motion  for  a  new  trial  be  affirmed. 

Harwood,  J.,  concurs. 

De  Witt,  J.  (disaerUing). — This  action  is  for  damages  sus- 
tained by  plaintiff,  alleged  to  be  caused  by  defendant  negligently 
striking  plaintiff  with  its  horses  and  street  car,  throwing  him 
upon  the  ground^  running  against  him  with  the  car,  and  drag- 
ging him  upon  the  frozen  ground.  Plaintiff  had  verdict  and 
judgment  for  two  thousand  five  hundred  dollars.  A  motion  for 
a  new  trial  was  denied.  From  this  order  and  the  judgment 
the  defendant  appeals.  I  will  state  the  facts-  and  discuss  the 
law  together. 

The  plaintiff  undertook  to  cross  Main  Street,  from  west  to 
east,  in  the  city  of  Helena,  about  2:30  P.  M.  Defendant's  street 
car  was  coming  up  the  street,  and  up  a  slight  grade — about  a 
water  grade — going  south.  The  car  was  running  at  about 
seven  miles  per  hour.  On  the  west  side  of  the  car  was  another 
vehicle,  going  in  the  same  direction.  The  evidence  is  uncertain 
whether  it  was  a  baggage  wagon  or  a  hack.  I  will  call  it  a 
baggage  wagon  for  the  sake  of  description.  When  the  accident 
occurred  the  baggage  wagon  horses  were  in  advance  of  the  car 
horses,  about  six  or  eight  feet,  and  between  the  baggage  wagon 
and  the  car  was  a  space  of  about  three  feet.  There  is  some  evi- 
dence that,  at  the  same  time,  another  vehicle,  called  by  one  of 
the  witnesses  a  "  Democrat  wagon,"  was  passing  north,  on  the 
east  side  of  the  street  and  about  opposite  the  baggage  wagon. 
This  is  the  testimony  of  one  Arlington,  a  hack  driver,  who 
was  sitting  on  the  seat  of  his  hack,  which  was  standing  on  the 
side  of  the  street.  His  opportunity  for  observation  was  as 
good  as,  if  not  better,  than  that  of  any  of  the  witnesses.  Other 
witnesses  testified  as  to  the  presence  of  this  Democrat  wagon. 
Others  did  not  see  it.  But  all  agree  as  to  the  baggage  wagon 
going  south  on  the  west  side.  Plaintiff  passed  in  front  of 
the  baggage  wagon,  and  directly  onto  the  car  track.  He 
passed  rapidly  before  the  baggage  wagon.  One  witness  says 
he  jumped  over  or  ran  over  in  front  of  it.  Plaintiff  him- 
self says:  '^I   had   plenty  of  time^  I  thought,   and   passed 
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right  in  front  of  it;  and  it  was  going  pretty  fast,  and  I  stepped 
quick  and  cleared  it,  as  I  expected."     The  evidence  is  clear  that 
it  was  quick  work  for  the  plaintiff  to  pass  the  baggage  wagon. 
He  accomplished  it,  but  he  was  obliged  to  be  quick.     Having 
cleared  the  baggage  wagon,  he  was  upon  the  car  track  with  the 
car  horses  close  upon  him.     When  he  passed  the  horses  of  the 
baggage  wagon,  he  had  just  about  as  far  to  go  to  the  middle  of 
the  track  as  the  car  horses  had  to  reach  the  same  point,  which 
was  the  point  of  collision,  and  which  point  man  and  horses 
reached  at  about  the  same  instant.     Whether  the  Democrat 
wagon  was  beyond  the  car  track,  and  obstructed  plaintiff's 
further   passage  across  the  streit,   is  not   an   admitted    fact. 
Arlington,  the  hack  driver,  testifies  that  the  Democrat  wagon 
was  in  that  position,  and  that  its  driver  shouted  to  plaintiff,  and 
plaintiff  pulled  his  foot  back,  and  the  pole  of  the  .car  struck 
him ;  but  this  is  not  supported  by  the  testimony  of  the  witnesses 
generally.    But,  in  any  event,  this  is  conceded,  that  the  plaint- 
iff had  to  be  very  quick  to  clear  the  baggage  wagon,  and 
that  then  the  car  horses  were  very  close  to  him.     The  plaintiff 
says:   "At  the  same  time  I  saw  the  car,  and  I  was  trying  to 
clear  it,  to  make  a  jump  to  get  onto  the  other  side,  and  saw  that 
the  car  was  onto  me.''     He  said  that  he  noticed  that  the  horse 
on  the  further  side  "raised,"  as  he  calls  it.     He  saw  the  car 
and  turned,  and  they  were  right  onto  him.     It  is  a  fair  state- 
ment of  the  evidence  that,  when   the  plaintiff  had   quickly 
cleared  the  baggage  wagon,  he  was   directly  before   the  car 
horses,  and  that,  as  he  himself  describes  it,  they  were  right  onto 
him — so  close,  indeed,  that  he  then  tried  to  save  himself  by 
endeavoring  to  seize  the  pole  of  the  car.    One  witness  says  that 
the  east  side  horse  struck  him,  and  then  the  pole  struck  him. 
But  the  great  majority  of  the  testimony  is  that  the  pole  struck 
him  first.     The  end  of  the  pole  rode  about  three  feet  from  the 
ground  when  the  car  was  being  pulled  by  the  horses.     The  pole 
struck  plaintiff  about  as  high  as  the  armpits.     The  plaintiff 
was  about  fiive  feet  ten  inches  in  height     One  witness  explains 
the  reason  why  the  man  was  struck  so  high,  upon  the  suppo- 
sition that  the  driver  checked  the  horses,  which  raised  the  pole. 
When  plaintiff  was  struck,  he  went  down  upon  the  ground. 
It  seems  that  the  horses  jumped  over  hiuL    The  plaintiff  was 
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then  down  upon  the  east  rail.     That  side  of  the  car  then  came 
up  to  him.     In  front  of  the  wheel  was  a  snow-scraper.     The 
scraper,  when  in  use,  rode  close  to  the  rail.     When  raised, 
it  was  four  inches  above  the  rail.     The  portion  of  the  car 
where  the  snow-scraper  was  placed  came  against  plaintiff,  and 
he  was  shoved  upon  the  ground  for  some  distance.     When 
extricated,  he  was  found  between  the  snow-scraper  and  the 
wheel.     He  was  severely  injured.     The  street  on  which  the 
accident  occurred  was  a  thoroughfare.     The  time  was  the  middle 
of  the  afternoon.     There  were  a  considerable  number  of  vehicles 
on  the  street.     The  plaintiff  saw  the  baggage  wagon  coming  up. 
He  sajs  that  it  was  smaller  than  the  car.     His  recollection  is 
that  it  was  a  carriage  with  the  top  partly  down.     He  says  that, 
if  he  had  been  looking  in  that  direction,  he  does  not  know 
whether  he  would  have  seen  the  car  or  not.     He  says :   "  It 
seems  to  me  as  if  I  could  have  seen  it  if  it  were  just  the  other 
side,  but  I  think  it  was  further  back.     It  seems  to  me  as  if  I 
could  have  seen  it.''     The  testimony  of  the  other  witnesses  is 
that  the  car  horses  were  six  or  eight  feet  back  of  the  baggage 
wagon  horses.     Then  the  car  must  have  beeu  just  the  other  side 
of  the  wagon.     Plaintiff  further  says :   '^  I  did  not  notice  the  car 
until  I  got  by  the  carriage.     I  think  I  might  have  seen  the  car 
from  the  sidewalk  if  I  had  looked."     That  he  could  have  seen 
it,  if  he  had  looked,  is  apparent  from  the  conceded  fact  that  it  was 
larger  than  the  wagon  or  carriage,  as  plaintiff  calls  the  vehicle. 

There  is  a  great  amount  of  testimony  as  to  how  quickly  a 
horse  car  could  be  stopped.  The  minimum  testified  to  was 
eight  feet  with  a  dry  rail,  and  all  the  conditions  favorable. 
The  evidence  is  conflicting  as  to  whether  the  rail  was  dry  or 
wet.  The  testimony  is  voluminous  as  to  whether,  by  the  exer- 
cise of  due  care,  the  car  could  have  been  stopped  in  tim^  to  pre- 
vent shoving  the  plaintiff  on  the  ground.  But  that  portion  of 
the  evidence  as  to  shoving  plaintiff^  I  shall  not  consider  at  this 
moment. 

For  the  purpose  of  applying  the  law,  as  I  conceive  it  to  be, 
to  the  facts,  the  accident  is  divisible  into  two  periods :  (1)  The 
knocking  down  of  plaintiff;  and  (2)  the  shoving  him  in  front 
of  the  car.  The  fiicts  as  to  the  first  period  I  have  fully  stated, 
and  will  now  consider  them  in  connection  with  the  law. 


56        Wall  v.  Helena  Street  Ry.  Co,     [Mar.  T.,  1892 

It  is  urged  by  appellant  that  plaintiff,  by  his  own  contribu- 
tory negligence,  put  himself  into  a  dangerous  position,  and  is 
therefore  precluded  from  recovering.  There  is  some  diversity 
among  courts  of  last  resort  as  to  whether  contributory  negli- 
gence is  a  matter  of  defense,  or  whether  plaintiff  should  allege 
and  prove  himself  to  be  free  from  such  contributory  negligence. 
But  that  question  has  been  long  at  rest  in  this  court.  It  is  the 
doctrine  of  this  jurisdiction  that  contributory  negligence  is  a 
matter  of  defense,  and  that  plaintiff  need  not  allege  or  prove 
its  absence,  {Higley  v.  Gilmer ^  3  Mont.  97 ;  35  Am.  Rep.  450.) 
My  examination  of  the  decisions  and  the  text- writers  leads  me 
to  the  opinion,  with  deference  to  the  distinguished  courts  that 
have  held  the  contrary  doctrine,  that  this  court,  in  this  respect, 
is  with  the  majority  of  opinion  and  adjudication. 

But  there  is  a  modification  of  this  rule,  or  perhaps  rather  a 
corollary  thereto,  which  is  not  inconsistent  with  the  general 
principle.  In  Kevmon  v.  OUmerj  4  Mont.  433,  the  action  was 
for  damages  for  injuries  occurring  in  a  stage-coach  accident 
The  complaint  set  forth  negligence  in  defendant  in  not  provid- 
ing suitable  and  safe  horses  and  a  competent  driver,  by  reason 
of  which  the  horses  became  unmanageable,  ''one  of  the  same 
jumping  and  throwing  itself  on  the  pole  of  the  coach,  thereby 
breaking  the  same,  was  thrown  and  placed  in  such  a  condition 
as  to  imperil  the  safety  of  plaintiff.  So  far  the  complaint  sets 
forth  a  state  of  facts  upon  which  the  plaintiff  could  have  relied 
if  the  injury  complained  of  had  happened.  But  it  will  be 
observed  that  this  was  not  the  case.  The  complaint  continues : 
'And  to  render  it  apparently  unsafe  for  plaintiff  to  longer  re- 
main on  said  coach;  that  he,  being  actuated  by  just  fear  of 
bodily  injury  by  longer  remaining  thereon,  jumped  from  said 
coach,  and,  in  so  doing,  one  of  plaintiff's  legs  was  fractured, 
bruised,  broken,'  etc.  Thus  the  plaintiff  declares  that  the 
proximate  cause  of  the  injury  he  sustained  was  his  own  action. 
....  We  think  this  the  true  rule,  and  that  plaintiff,  having 
asserted  that  the  proximate  cause  of  his  injury  was  from  his 
own  act,  he  should  then  be  held  to  prove  that  in  thus  acting  he 
did  exercise  that  degree  of  care  and  prudence  that  a  reasonable 
person  would  have  done  in  like  circumstances.  This  is  nowhere 
stated  in  the  complaint,  and  we  are  left  to  conjecture  as  to  that 
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important'  factor  in  the  cause The  complaint  did  not 

state  a  cause  of  action^  and  defendants'  demurrer  thereto  should  • 
have  been  sustained  bj  the  court.''     (pp.  462,  453  of  the 
opinion,  4  Mont.) 

The  ruling  in  Kennon  v.  OUmer  was  made  upon  a  demurrer 
to  the  complaint.  In  the  case  at  bar  the  question  arises  upon 
the  evidence.  Appellant  contends  that  it  is  the  rule  that  if  it 
appears  from  plaintiff's  evidence  that  the  injury  was  prozi- 
matelj  brought  about  by  plaintiff's  act  or  contributory  negli- 
gence, then  the  burden  of  proving  contributory  negligence  is 
shifted  from  defendant,  and  plaintiff  must  show  himself  to  be 
free  from  such  contributory  negligence.  If  the  doctrine  of 
Kennon  v.  Gilmer  is  correct,  the  appellant's  conclusion  neces- 
sarily flows  therefrom ;  for  if  a  complaint  would  be  defective 
in  not  allying  plaintiff's  due  care,  after  it  had  alleged  that  his 
own  act  was  the  proximate  cause  of  the  accident,  then,  on  the 
same  principle,  if  plaintiff's  evidence  showed  that  his  own  act 
was  the  proximate  cause  of  the  injury,  or  if  his  evidence,  as  he 
presented  it,  showed  that  his  contributory  negligence  was  the 
cause  of  the  injury,  then  he  must  be  held  to  prove  that  he  exer- 
cised due  care,  or  that  his  seeming  contributory  n^ligence  was 
not  such  in  fact. 

As  the  opinion  in  Kennon  v.  OUmer  gives  but  a  meager  cita- 
tion of  authorities,  and  the  question  is  of  importance,  I  will 
notice  the  decided  cases  more  at  length  than  they  appear  in  that 
decision. 

Mr.  Beach,  in  his  work  on  Contributory  ^Negligence,  says 
(§  157)  that  it  is  a  rule  that  contributory  n^ligence  is  a  matter 
of  defense  in  the  States  of  Alabama,  California,  Georgia,  Ken- 
tucky, Kansas,  Maryland,  Minnesota,  Missouri,  New  Hamp- 
shire, New  Jersey,  Nebraska,  Ohio,  Pennsylvania,  Ehode 
Island,  South  Carolina,  Texas,  Wisconsin,  West  Virginia, 
Vermont,  and  Colorado,  and  in  England  and  the  United 
States  Supreme  Court.  To  this  list.  Shearman  and  Bedfield 
add  Arizona,  Oregon,  and  the  Territory  of  Dakota.  As  above 
noticed,  Montana  belongs  in  the  same  category.  Mr.  Beach 
further  remarks:  "But  in  all  those  jurisdictions  where  con- 
tributory negligence  is  held  a  matter  of  defense,  whenever  the 
plaintiff's  own  case  raises  a  presumption  of  contributory  negli- 
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gence  the  burden  of  proof  is  immediately  upon  him.  In  such  a 
case  it  devolves  upon  the  plaintiff,  as  of  course,  to  clear  himself 
of  the  suspicion  of  negligence  that  he  has  himself  created.  He 
must  make  out  his  case  in  full,  and  where  the  circumstances 
attending  the  injury  were  such  as  to  raise  a  presumption  against 
him^  in  respect  of  the  exercise  of  due  care,  the  law  requires  him 
to  establish  affirmatively  his  freedom  from  contributory  fault. 
And  where  the  plaintiff's  case,  on  the  face  of  it,  shows  con- 
tributory negligence,  there  should  be  a  nonsuit;  but,  if  there 
be  any  real  question  as  to  the  plaintiff's  negligence,  he  should 
not  be  nonsuited,  but  the  question  is  for  the  jury." 

Mr.  Thompson,  in  his  work  on  Negligence,  says:  "In  those 
States  where  the  doctrine  obtains  that  contributory  negligence 
on  the  part  of  the  plaintiff  is  a  matter  of  defense,  if  his  case 
raises  an  inference  of  negligence  on  his  part,  he  must,  in  order 
to  make  out  a  pnmafaoie  case,  show  that  he  was  guilty  of  no 
negligence.  (Vol.  2,  p.  1178.)  These  remarks  Mr.  Lawson, 
in  his  work  on  Kights  and  Remedies,  cites  with  approval. 
(Vol.  3,  p.  2144.)  To  the  same  effect  are  Shearman  &  Red- 
field  on  Negligence,  §  108,  et  seq.  These  authorities  cite  vo- 
luminously from  the  States  named.  Appellant  has  placed  in 
his  brief  a  large  number  of  authorities,  which  I  have  examined 
with  interest,  and  to  which  I  refer,  without  reciting  them  at  this 
place. 

I  do  not  cite  from  the  few  courts  holding  the  doctrine  of 
comparative  negligence,  which  doctrine  has  obtained  but  a  slight 
footing  outside  of  the  Supreme  Court  of  Illinois,  where  it  origi- 
nated, nor  from  the  courts  that  have  held  that  the  absence  of 
contributory  negligence  is  a  matter  of  proof  for  the  plaintiff; 
for  the  cases  from  these  courts  stand  upon  a  theory  of  the 
matter  other  than  that  adopted  in  Higley  v.  Gilmer,  aupra. 

But  the  States  that  have  held  the  doctrine  that  we  do,  that 
contributory  negligence  is  a  matter  of  defense,  have  also  held 
that  if  the  plaintiff's  case,  as  he  presents  it,  raises  a  legitimate 
presumption  that  the  contributory  negligence  of  plaintiff  was 
the  proximate  cause  of  the  injury,  he  must  establish  his  freedom 
from  such  appearing  contributory  negligence,  or  he  has  not  made 
out  his  case. 

And  logic  and  reason  are  with  the  authorities ;  for,  if  con- 
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tributory  negligence  is  a  matter  of  defense,  then,  if  it  were 
proved  in  defense,  plaintiff  could  controvert  it  in  rebuttal.  But 
if  plaintiff,  in  his  opening ' evidence,  saves  the  defendant  this 
burden,  if  plaintiff  supplies  the  evidence  (?f  contributory  neg- 
ligence, or  the  legitimate  presumption  of  it,  he  has  relieved 
defendant,  and  furnished  that  evidence  which  defendant  other- 
wise should  furnish,  if  he  desired  to  make  it  a  matter  of  defense. 
Then,  plaintiff  having  so  furnished  an  element  of  defendant's 
defen.se,  plaintiff,  by  the  logic  of  the  situation,  has  placed  him- 
self where  defendant  would  have  placed  him  if  defendant  had 
supplied  this  evidence  in  defense.  Therefore,  plaintiff  having 
furnished  in  evidence  the  material  of  defendant's  defense,  plaint- 
iff  in  the  opening  of  the  case  has  placed  himself  where  he  would 
be  upon  rebuttal  if  he  had  waited  for  defendant  to  supply  this 
defense  in  his  evidence,  and  therefore  plaintiff,  in  opening,  must 
do  what  he  otherwise  would  do  on  rebuttal — that  is,  overcome 
the  evidence  or  presumption  of  contributory  negligence;  other- 
wise, he  has  not  made  out  his  case* 

Now  as  to  the  facts  of  the  case  at  bar,  considering  first  only 
what  I  have  called  the  '^  first  period"  of  the  accident,  the  knock- 
ing down  of  the  plaintiff,  which  I  have  described  above.  Was 
the  proximate  cause  of  the  accident,  in  this  respect,  the  negli« 
gence  of  defendant,  or  the  act  of  plaintiff? 

There  is  much  evidence  as  to  the  possibility  of  stopping  the 
car.  The  shortest  distance  given  is  eight  feet,  with  a  dry  rail 
and  all  the  conditions  favorable.  Whether  the  rail  was  wet  or 
dry  is  not  certain.  But  when  the  plaintiff  first  saw  the  horses 
and  the  car  the  horses  were  right  onto  him.  This  was  when 
he  was  first  seen  by  the  driver,  when  he  jumped  out  from  in 
front  of  the  baggage  wagon  horses.  It  does  not  appear  that 
the  driver  could  have  seen  him  before  this  time.  The  driver 
stood  upon  the  platform  of.  the  car.  If  plaintiff  could  have 
seen  the  car  beyond  the  baggage  wagon,  as  it  appears  he  could, 
he  would  have  seen  the  top  part  of  the  car.  But  the  driver 
was  not  on  top,  but  down  on  the  platform ;  and,  because  plaint- 
iff could  have  seen  the  top  of  the  car,  it  does  not  follow  that 
the  driver,  down  on  the  platform,  could  have  seen  the  plaintiff. 
The  ordinance  of  the  city  forbade  driving  a  street  car  faster 
than  six  miles  per  hour.    The  evidence  on  behalf  of  plaint- 
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iff  is  that  the  car  was  moving  at  the  rate  of  seven  miles  per 
hour.     Respondent  contends  that  this  was  negligence  per  se. 
But,  even  if  defendant  be  negligent^  he  is  not  liable  unless  such 
negligence  is  the  cause  of  injury.     With  all  the  evidence  in  the 
case  as  to  the  possibility  of  stopping  the  car,  there  is  no  evi- 
dence that  even  if  the  car  were  going  at  the  rate  of  six  miles 
per  hour,  and  if  all  the  appliances  for  stopping  were  used  quickly 
and  efiectually  by  a  skilled  and  strong  driver,  the  car  could 
have  been  stopped  soon  enough  to  avoid  striking  the  plaintiff 
with  the  pol^.     It  is  suggested  that  if  the  car  had  been  running 
at  six  miles  per  hour  instead  of  seven,  it  would  have  reached 
the  point  of  collision  so  much  later  that  plaintiff  would  have 
escaped.     But  the  car  horses  had  only  six  or  eight  feet  to  go.  to 
come  even  with  the  baggage  wagon  horses,  from  before  which 
plaintiff  appeared  upon  the  car  track.     To  run  this  distance  at 
the  rate  of  six  miles  per  hour  would  require  one  fifteenth  of  a 
second  more  of  time  than  to  run  it  at  seven  miles  per  hour,  the 
rate  at  which  the  car  was  traveling.     This  difference  in  time, 
too  inappreciable  for  the  senses  to  measure,  is  too  insignificant 
to  have  had  any  effect  upon  the  result.     That  some  check  was 
put  upon  the  motion  of  the  car  is  apparent  from  the  fact  that 
the  forward  end  of  the  pole  was  thrown  up  at  the  moment 
of  striking  plaintiff.     I  cannot  discover,  considering  his  acts 
and  position,  that,  in  the  knocking  down  of  plaintiff,  any  negli- 
gence of  defendant  was  the  cause  of  that  misfortune;  for  there 
is  not  evidence  that  anything  could  have  been  done,  under  the 
circumstances,  to  prevent  the  knockdown,  whatever  may  have 
been  the  facts  in  reference  to  the  possibility  of  preventing  the 
shoving  of  plaintiff  before  the  car,  which  occurred  after  the 
knockdown. 

So  much  for  the  acts  of  defendant.  Now  as  to  the  act  of 
plaintiff.  He  crossed  rapidly,  or  ran  or  jumped  in  front  of  a 
rapidly  moving  vehicle  running  parallel  with  the  car.  He  says 
that  he  did  not  see  the  car.  But  he  says  that  he  did  not  look. 
He  says  that  he  thinks  that  he  could  have  seen  the  car  if  he 
had  looked,  and  that  the  car  was  larger  than  the  intervening 
vehicle.  If  this  is  true,  he  could  have  seen  the  car  if  he  had 
looked.  The  day  was  clear.  Plaintiff  was  in  the  possession 
of  his  senses.     He  was  upon  a  city  thoroughfare. 
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I  am  fully  aware  that  negligence  of  the  defendant  or  con- 
tributory negligence  of  the  plaintiff  is  a  matter  for  \\\e  jury, 
unless  the  evidence  is  such  as  to  leave  the  matter  clear  and 
undisputed  to  persons  of  fair  and  sound  minds.  It  is  needless 
to  cite  authorities.  Their  name  is  legion.  They  are  collected 
in  the  citations  above  made.  I  find  their  tenor  to  be  that^  if 
the  question  of  negligence  or  contributory  negligence  is  a  fairly 
disputed  question  of  fact,  it  must  be  resolved  by  the  jury,  but 
that  if  the  evidence  is  perfectly  clear  the  matter  is  for  the  court; 
and  by  "perfectly  clear/'  the  authorities  say,  is  meant,  not  per* 
fectly  dear  in  the  view  of  the  particular  court  or  persons  com- 
posing the  court  which  is  reviewing  the  matter,  but  rather  in 
the  judgment  of  reasonable  men  of  sound  minds.  That  is,  if 
different  conclusions  might  be  drawn  by  different  men  of  fair, 
sound  minds,  then  the  matter  must  go  to  the  jury;  but  if  only 
one  conclusion  can  be  reached  by  men  of  fair,  sound  minds,  the 
determination  is  for  the  court.  This  seems  to  be  a  settled  doc- 
trine, and  with  it  I  fully  concur.  But  is  it  not,  practically, 
somewhat  illusive?  For  the  court  must  determine  what  would 
be  the  judgment  of  men  of  fair,  sound  minds;  and  to  arrive  at 
that  determination,  the  court  must  use  its  own  sense  and  knowl- 
edge and  judgment.  And  as  long  as  courts  are  composed  of 
finite  men,  with  minds  not  all  cast  in  the  same  mold,  we  cannot 
but  expect  some  diversity  of  views  in  the  application  of  the  doc- 
trine to  particular  facts.  This  may  account  for  the  confusion 
in  the  reported  cases,  and  the  fact  that  decisions  may  be  pro- 
duced, sustaining  either  side  of  a  contention  of  this  nature  which 
is  at  all  dose.  And  the  contention  before  us  is  not  wholly  free 
from  perplexity.  But  in  consideration  of  all  the  evidence  and 
circumstances  detailed,  I  am  of  opinion  that  it  does  not  appear 
that  any  act  of  defendant  was  the  proximate  cause  of  the  acci- 
dent, but,  on  the  contrary,  that  the  act  of  the  plaintiff,  in 
crossing  the  street  as  he  did,  in  view  of  all  the  facts,  was  the 
proximate  cause  of  his  being  knocked  down,  and  that,  his  said 
act  being  such  proximate  cause^  he  did  not  show  due  care  in  the 
performance  of  that  act. 

Defendant  moved  for  ft  nonsuit,  which  motion  was  denied. 
The  motion  was  upon  the  ground  "  that  the  testimony  intro- 
duced in  behalf  of  the  plaintiff  shows  that  the  acddent  or  injury 


62        Wall  v.  Helena  Street  Ry.  Co,    [Mar.  T.,  1892 

complained  of  herein  is  attributable  solely  to  the  contributory 
negligence  of  the  plaintiff  himself." 

If  the  accident  had  consisted  simply  in  knocking  plaintiff 
down^  as  above  described,  and  under  the  circumstances  detailed^ 
and  had  stopped  at  that  point,  I  should  be  of  opinion  that  on 
such  evidence,  and  the  lack  of  evidence  of  care  by  plaintiff,  the 
motion  should  have  been  granted.  But  that  was  not  the  end 
of  the  accident.  The  ^^  second  period,"  as  I  have  called  it,  was 
the  shoving  of  plaintiff  before  the  snow-scraper  and  wheel  of 
the  car.  After  plaintiff  came  against  the  snow-scraper,  it  can- 
not be  contended  that  he  was  guilty  of  any  contributory  negli- 
gence as  to  what  thereafter  occurred,  or  that  any  act  of  his  after 
he  was  down  caused  him  to  be  shoved  on  the  track,  whereas  it 
was  contended  by  plaintiff  in  his  evidence,  on  the  trial,  that 
even  if  there  were  no  evidence  that  defendant's  negligence  was 
the  cause  of  the  original  striking  down  of  plaintiff,  and  even  if 
the  cause  of  his  being  struck  down  was  his  own  act,  yet  that 
by  the  exercise  of  due  care  and  skill,  and  the  strength  of  a  cora- 
l^etent  driver,  the  car  could  have  been  stopped,  if  not  in  time  to 
prevent  striking  plaintiff,  yet  in  time  to  avoid  shoving  him  over 
the  ground.  On  this  point  the  evidence  was  extensive.  In  fact 
the  evidence  as  to  the  possibility  of  stopping  the  car  was  upon 
this  point,  and  not  upon  the  question  of  stopping  in  time  to 
avoid  the  knockdown.   , 

Upon  the  question  whether  defendant's  alleged  carelessness 
and  negligence  caused  plaintiff  to  be  so  shoved  on  the  ground,  I 
am  of  opinion  that  the  evidence,  as  it  stood,  was  sufficient  to  go 
to  the  jury.  It  is  not  necessary  to  review  it.  I  have  examined 
it  carefully.  I  say  nothing  as  to  its  weight,  but  I  cannot  hold 
that  it  is  perfectly  clear  that  there  was  no  n^ligenoe  of  the 
defendant  in  this  respect;  and  if  not  so  perfectly  clear,  as  I 
have  discussed  this  question  above,  the  matter  was  for  the  jury, 
and  should  not  have  been  taken  from  the  jury  by  the  granting 
of  a  motion  for  nonsuit,  as  appellant  insists  should  have  been 
done.  Appellant's  contention  as  to  the  law  of  contributory 
negligence  in  this  respect  goes  to  an  extreme.  Carried  to  its 
legitimate  conclusion,  it  is  this:  That  if  the  inception  of  an 
accident  is  by  the  plaintiff's  own  act  or  contributory  negligence, 
then  the  defendant  is  freed  from  all  exercise  of  care,  from  all 
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respoDsibility  to  plaintiff*^  and  that  he  may  be  as  reckless  as  he 
pleases,  and  may  mutilate  and  destroy  at  his  own  will.  That  is 
to  say,  applying  his  contention  to  the  case  at  bar,  if  plaintiff's 
own  act  was  the  cause  of  his  being  knocked  down,  then  defend- 
ant's after-occurring  negligence  (if  any  there  were),  in  shoving 
him  apon  the  track  and  ground,  did  not  create  any  liability  to 
plaintiff.  Appellant's  authorities  cited  do  not  sustain  any  such 
doctrine,  nor  have  I  observed  cases  to  that  effect  An  interest- 
ing case  was  presented  to  the  Supreme  Court  of  Maryland  in 
Northern  Cent  Ry.  Co.  v.  Staie,  29  Md.  420 ;  96  Am.  Dec.  545. 
A  person  was  struck  by  a  railroad  train.  Upon  stopping  the 
train,  after  the  accident,  the  man  was  found  upon  the  pilot  of 
the  locomotive,  helpless,  and  apparently  dead.  The  employees 
of  the  railroad  company,  without  summoning  a  physician  or 
carelully  examining  the  man,  put  him  into  a  warehouse  alone, 
and  locked  him  up  over  night.  '^  On  opening  the  warehouse  in 
the  morning,  he  was  found  to  have  come  to  life  during  the  night 
and  to  have  afterwards  died  of  hemorrhage  of  an  artery  which 
had  been  severed  by  the  collision."  The  position  of  the  coun- 
sel for  the  railroad  company  in  that  case  was  very  much  the 
same  as  I  understand  appellant's  to  be  in  this  case.  Their  brief 
says  (p.  427  of  the  Report) :  "No  principle  of  law  is  better  set- 
tled than  that  if  the  negligence  or  want  of  care  of  the  deceased 
in  any  way  contributed  to  cause  the  collision  which  resulted  in 
his  death,  the  plaintiff  is  not  entitled  to  recover."  A  defense 
was  the  contributory  n^ligence  of  plaintiff  in  getting  upon  the 
railroad  track.  The  court  said  (p.  441)  :  "  We  are  next  brought 
to  the  question  whether  the  defendant  be  liable  for  the  negli- 
gence of  its  agents  in  their  treatment  and  disposition  of  the  de- 
ceased subsequent  to  the  collision.  This  we  think  free  from 
doubt  or  difficulty.  From  whatever  cause  the  collision  oc- 
curred, afi^er  the  train  was  stopped  ....  it  thereupon  at  once 
became  the  duty  of  the  agents  in  charge  of  the  train  to  remove 
him,  and  to  do  it  with  a  proper  regard  to  his  safety  and  the 
laws  of  humanity;  and  if  in  removing  and  locking  up  the  un- 
fortunate man,  though  apparently  dead,  negligence  was  com- 
mitted, whereby  the  death  was  caused,  there  is  no  principle  of 
reason  or  justice  upon  which  the  defendant  can  be  exonerated 
from  responsibility •"     The  court  further  say:   "The  fourth 


64        Wall  v.  Helena  Street  Ry.  Ca     [Mar.  T.,  1892 

prayer  [which  is  what  we  would  call  a  request  for  an  instruction] 
was  also  erroneous^  for  the  reason  that  it  sought  to  exclude  from 
the  consideration  of  the  jury  all  the  evidence  relative  to  the 
conduct  of  the  defendant's  agents  towards  the  deceased,  subse- 
quent to  the  collision.'^  This  case  is  cited  with  approval  in 
Inland  etc.  Coasting  Co.  v.  Tolsony  139  U.  S.  551, 

The  Supreme  Court  of  Illinois  said,  in  Chicago  etc.  It.  R.  Co. 
V.  SiUl,  19111.  499;  71  Am.  Dec.  236:  "Neither  has  the  right, 
because  the  other  has  omitted  to  use  care,  to  cease  the  use  of 
efforts  on  his  part  to  avoid  occasioning  injury  to  the  other. 
That  would  be  to  permit  the  party  guilty  of  the  first  negligence 
to  be  wantonly  killed  by  the  other  party  .'^ 

These  cases  put  the  doctrine  strongly,  and  the  Maryland  case 
upon  an  aggravated  state  of  facts,  but  the  doctrine  is  correct. 
Shearman  and  Redfield  on  Negligence,  section  99,  remark,  in 
discussing  the  leading  case  of  Daviea  v.  Mann,  10  Mees.  &  W. 
546,  and  the  cases  which  have  reviewed  that  case:  "It  is  now 
perfectly  well  settled  that  the  plaintiff  may  recover  damages  for 
an  injury  caused  by  the  defendant's  negligence,  notwithstanding 
the  plaintiff's  own  negligence  exposed  him  to  the  risk  of  injury, 
if  such  injury  was  proximately  caused  by  the  defendant's  omis- 
sion, afler  becoming  aware  of  the  plaintiff's  danger,  to  use  ordi- 
nary care  for  the  purpose  of  avoiding  injury  to  him.  We  know 
of  no  court  of  last  resort  in  which  this  rule  is  any  longer  dis- 
puted." (See,  also,  2  Thompson  on  Negligence,  p.  1157,  n;  8, 
and  4  Am.  &  Eng.  Encycl.  of  Law,  p.  75,  n.  2.)  These  authors 
cite  innumerable  decisions,  and  my  examination  of  the  authorities 
leads  me  to  conclude  that  their  text  is  fully  sustained.  See,  also^ 
cases  cited  in  respondent's  brief  (paragraphs  2,  3,  and  4),  in  all 
of  which,  wherein  the  principle  under  discussion  is  considered^ 
the  views  above  expressed  are  sustained. 

The  authorities  cited  by  appellant  are  not  in  conflict  with  the 
views  above  expressed. 

The  doctrine  of  the  law,  as  I  am  enabled  to  understand  it,  is 
that,  although  the  inception  of  the  accident  was  attributable  to 
plaintiff's  own  act  or  contributory  negligence,  yet  if  after-occur- 
ring negligence  of  the  defendant,  independent  of  the  inception 
of  the  accident,  works  an  injury  to  plaintiff,  and  if  plaintiff's 
acts  after  the  initiation  of  the  accident  do  not  contribute  to  the 
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afler-oocarring  injury,  then  defendant  is  liable.  That  is,  even 
afier  an  accident  is  initiated  by  plaintiff^s  contributory  negli* 
gence,  the  duty  rests  upon  defendant  to  so  conduct  himself  that 
no  greater  injury  shall  occur  than  that  which  naturally  flows 
from  such  initiatory  negligence  of  plaintiff.  There  are,  of 
course,  cases  where  the  accident  is  not  divisible,  as  in  the  case  at 
bar;  where  all  that  occurs,  occurs  at  once,  and  where  the  doc- 
trine of  after-occurring  negligence  would  not  apply,  as  in  the 
case  at  bar.  Therefore,  if  the  accident  in  the  case  at  bar  had 
come  to  an  end  at  what  I  have  called  its  '^  first  period,'^  the 
plaintiff  should  have  been  nonsuited.  But  it  did  not  so  end. 
The  evidence  of  facts  in  the  second  period  did  not  warrant 
the  court  in  withdrawing  the  case  from  the  jury,  and  the  non- 
suit was  therefore  properly  denied. 

But  I  am  of  opinion  that  the  court  did  commit  error  in  the 
instructions  by  which  the  case  was  submitted  to  the  jury.  The 
court  said,  in  instruction  No.  3,  among  other  things :  '^  The  bur- 
den of  proving  contributory  negligence  in  this  case  rests  upon 
the  defendant,^'  and  in  instruction  No.  7 :  ''If  you  find  from 
the  evidence  that  he  (plaintiff)  was  struck  down  by  defendant, 
acting  negligently,  through  its  servant,  as  defined  in  these 
instructions,  or  if  you  find  that  the  plaintiff  was  injured  by  de- 
fendant's negligence  in  not  stopping  its  car  sooner  than  it  did 
after  plaintiff  was  struck  down,  then  the  defendant  would  be 
liable  in  damages  to  the  plaintiff,'^  and  in  instruction  No.  1: 
''If  you  find  from  the  evidence  that  the  plaintiff  may  have  con- 
tributed^ and  did  contribute,  to  the  injuries  he  received,  by 
attempting  to  cross  the  street,''  etc.  But,  as  I  have  above  ob- 
served, the  burden  of  proving  contributory  negligence  as  to  the 
first  period  of  the  accident  was  not  upon  the  defendant,  and  the 
portion  of  instruction  3  quoted  was  therefore  error. 

And  when  we  notice  the  portions  of  instructions  1  and  7 
quoted,  and  the  instructions  as  a  whole,  we  observe  that  the 
court  thereby  submitted  to  the  jury  the  whole  facts  of  the  acci- 
dent— both  the  knocking  down  of  the  plaintiff,  and  the  in- 
juries allied  to  have  been  caused  thereby,  and  also  the  shoving 
him  before  the  car.  It  was  thus  left  to  the  jury  to  determine 
whether  the  defendant  n^ligently  knocked  plaintiff  down,  and 
thereby  injured  him^  as  well  as  whether  it  injured  him  by 
You  XII.^5. 
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negligenoe  operating  after  the  knockdown.  The  submission  of 
this  first  matter  to  the  jury,  it  is  apparent  from  what  I  have 
said^  I  am  of  opinion  was  error.  It  was  submitting  to  the  jury 
that  which  the  court  should  have  decided. 

The  case  should  have  been  submitted  to  the  jury  by  exclud- 
ing from  their  consideration,  as  an  element  of  their  verdict,  the 
alleged  negligence  and  injury  occurring  in  striking  down  the 
plaintiff.  Evidence  of  all  these  facts  was  of  course  competent 
in  the  case  as  part  of  the  res  gedce,  but  was  not  matter  to  be  con- 
sidered by  the  jury,  either  as  an  element  to  determine  whether 
plaintiff  was  negligently  injured  by  defendant,  or  to  determine 
the  amount  of  the  damages  to  which  he  was  entitled,  if  any. 
All  these  matters  the  jury  considered ;  that  is  to  say,  they  were 
left  to  them  for  consideration;  and  it  is  impossible  to  know 
how  much  weight  there  was  with  the  jury  of  the  matter  which 
was  improperly  submitted  to  them.  The  subject  should  have 
been  controlled  by  appropriate  instructions. 

In  accordance  with  these  views,  I  am  of  opinion  that  the 
order  denying  the  new  trial  and  the  judgment  should  be  re- 
versed and  the  case  remanded^  with  directions  to  the  District 
Court  to  grant  a  new  trial. 


STATE    EX    REL..    SPALDING    v.  BENTON,  Distmot 

Judge. 

[Submitted  February  14, 1892.    Decided  ICarch  28, 1892.] 

Pbobate  likyr-^  Administration— Jurisdiction,— Vhe  administration  of  the  estate 
of  a  deoedent  is  not  a  subject  of  concurrent  jurisdiction  by  the  courts  of  dif- 
ferent counties  which  constitute  separate  and  distinct  judicial  districts. 

S^xx—  WrU  ofprohihUion  to  restrain  probate  proceedings, — A  writ  of  prohibition 
will  not  lie  to  arrest  the  proceedings  of  an  inferior  court  in  the  administration 
of  an  estate,  unless  it  clearly  appears  that  such  proceedings  are  without,  or  in 
excess  of,  the  jurisdiction  of  such  inferior  court. 

^AMX— Same— Remedy  by  appeal. — Petition  for  the  administration  of  a  deced- 
ent's estate  was  made  to  the  court  of  the  county  in  which  he  died  and  left  prop- 
erty, and  thereafter  a  similar  petition  was  made  to  the  court  of  another  county 
where  he  also  left  property,  and  which  latter  court  appointed  an  administrator. 
The  court  of  the  county  of  decedent's  death,  disregarding  the  prior  appoint- 
ment of  an  administrator  by  the  court  of  such  other  county,  which  fact  was 
properly  presented  to  it  at  the  time  of  the  hearing  of  the  petition,  also  ap- 
pointed an  administrator.  The  administrator  first  appointed  applied  to  this 
court  for  a  writ  of  prohibition  to  restrain  the  court  of  the  latter  county  from 
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exercising  Jnrisdiciioii  over  decedent's  estate.  The  eyidenoe  npon  which  the 
orders  of  (he  several  courts  were  made  in  determining  the  jorisdictional  fact  of 
decedent's  residence  at  the  time  of  his  death  was  not  before  this  court  on  the 
application  for  the  writ.  Held,  not  a  proper  case  for  the  issuance  of  a  writ  of 
prohibition,  in  that^:  (1)  It  was  not  apparent  from  the  record  that  the  court  of 
the  county  of  decedent's  death  was  without  Jurisdiction  to  grant  administration ; 
and  (2)  the  parties  aggrieved  by  the  appointment  of  the  last  administrator  had 
an  adequate  remedy  by  appeal.    (Ds  Wrrr,  J.,  dissenting.) 

Origin&l  proceeding.    Application  for  peremptory  writ  of 
prohibition. 

MeOonneU,  Qayberg  &  Ounn,  for  Petitioner. 

Bj  the  Constitution  of  this  State  probate  jurisdiction  is  con- 
ferred upon  the  District  Courts,  and  this  jurisdiction  is  no 
longer  limited  and  special  in  character;  and  hence  all  the  rules 
applicable  to  judgments  as  to  their  validity  and  unimpeachable 
character,  which  apply  to  courts  of  general  jurisdiction,  apply 
equally  in  matters  of  probate  before  the  District  Courts.  The 
proceeding  to  appoint  an  administrator  is  a  proceeding  in  reniy 
and  when  the  petition  is  filed  and  notice  is  given  all  the  world 
become  parties  to  the  proceeding,  and  are  bound  by  the  judg- 
ment. {Holmes  v.  Oregon  &  CkiL  R.  B.  Co.  9  Fed.  Rep.  236 ; 
Freeman  on  Judgments,  §  608 ;  2  Bla^k  on  Judgments,  808.) 
The  venue  for  the  appointment  of  an  administrator  is  provided 
by  sections  6  and  7  of  the  Probate  Practice  Act;  and  this 
venue,  or  place  of  jurisdiction,  is  fixed  first  in  the  county  of 
which  the  decedent  was  a  resident  at  the  time  of  his  death,  in 
whatever  place  he  may  have  died.  This  is  not  a  case  of  con- 
current jurisdiction,  but  the  jurisdiction  is  absolute  and  limited 
to  the  county,  and  there  only,  in  which  the  decedent  resided  at 
the  time  of  his  death.  It  is  further  provided  in  section  6,  that 
if  the  decedent  is  a  non-resident,  and  dies  in  a  county  in  this 
State,  and  leaves  an  estate  therein,  the  administration  shall  be 
in  said  county.  It  is  further  provided,  if  the  decedent  die  out 
of  this  State  and  was  a  non-resident  of  this  State,  then  the  ad- 
ministration shall  be  in  the  county  in  which  any  part  of  the 
estate  may  be  at  the  time  of  his  death.  Under  this  provision 
of  the  statute,  if  there  should  be  estate  of  the  decedent  found 
in  more  than  one  county,  then  the  jurisdiction  might  be  in 
more  than  one  county,  and  this  would  present  a  case  of  concur- 
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rent  jurisdiction ;  and  any  conflict  in  a  case  of  this  sort  is  pro- 
vided for  in  section  7,  by  the  provision  therein  that  the  Probate 
Court  of  the  county  in  which  application  is  first  made  shall 
have  exclusive  jurisdiction. 

It  is  further  provided  in  subsection  4  of  section  6^  that  the 
jurisdiction  shall  be  in  the  county  in  which  any  part  of  the 
estate  may  be,  the  decedent  being  a  non-resident,  and  no  estate 
being  found  in  the  county  where  he  died.  This  also  presents 
a  case  of  concurrent  jurisdiction,  as  there  may  be  estate  found 
in  more  than  one  county;  and  the  contingency  of  a  conflict  of 
jurisdiction  in  this  case  is  provided  for  by  section  7,  just  as  we 
have  seen  above.  And  then,  as  if  to  cover  the  entire  ground 
not  covered  by  section  7,  it  is  provided  in  the  fifth  subdivision 
of  section  6,  that  in  all  other  cases,  jurisdiction  shall  be  in  the 
county  where  application  for  letters  is  first  made.  All  these 
provisions  do  not  embrace,  but  exclude  the  provisions  of  the 
first  subdivision  of  section  6.  This  subsection  is  the  one  ap- 
plicable to  this  case.  How  can  it  be  argued,  then,  that  in  this 
case  jurisdiction  shall  inure  exclusively  to  the  court  in  which 
proceedings  are  first  instituted,  when  there  is  no  such  provision 
in  the  statute,  and  when  all  the  provisions  of  the  statute  upon 
this  point  are  made  expressly  to  apply,  and  only  to  apply  to 
cases  where  there  may  be  concurrent  jurisdiction?  Where  there 
is  concurrent  jurisdiction  in  more  than  one  court  of  the  same 
subject-matter,  the  court  which  first  takes  cognizance  of  the  case 
will  be  held  to  have  the  exclusive  jurisdiction.  The  case,  then, 
in  which  preference  is  given  to  the  one  in  which  proceedings 
are  first  instituted  is  limited  not  only  by  the  common  law, 
but  in  probate  matters  by  the  very  express  letter  of  the  statute 
to  cases  where  the  jurisdiction  is  concurrent.  The  order  ap- 
pointing relator  administrator  recites  the  finding  by  the  court 
of  the  jurisdictional  facts,  and  that  the  decedent  resided  in 
Lewis  and  Clarke  County.  This  order  could  not  be  attacked 
collaterally.  {Holmes  v.  Oregon  &  OaL  R.  R.  Oo.  9  Fed.  Rep. 
236;  Irmn  v.  Scriber,  18  Cal.  506;  Fishery.  BaaseU,  9  Leigh, 
131;  GiddingB  v.  Stede,  28  Tex.  733;  91  Am.  Deo.  336;  An- 
drem  v.  Avery,  14  Gratt.  229;  73  Am.  Dea  355;  Gr^Uh  v. 
Frazierj  8  Cranch,  24;  Haynes  v,  Meeks,  20  Cal.  311;  Ryno  v. 
Ryno,  27  N.  J.  £q.  525 ;  CroswelFs  Executors,  §  48 ;  2  Lawson's 
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Rights,  Remedies,  and  Practice,  p.  1622.)  The  fih'ng  of  the 
petition  does  not  confer  jurisdiction,  but  it  is  the  finding  of  the 
jurisdictional  fiicts  that  gives  jurisdiction.  This  proposition 
does  not  require  the  citation  of  authorities.  There  can  be  but 
one  administration  upon  an  estate  in  the  same  State,  and  since 
the  jurisdiction  is  once  attached,  remains  until  final  completion ; 
the  court  first  exercising  jurisdiction  will  retain  it  to  the  exclu- 
sion of  every  other  court  of  the  State.  (1  Woerner's  Am.  Law 
of  Administration,  §  204;  People  v.  White,  11  111.  341;  Wai- 
kma  V.  Adams,  32  Miss.  333;  Ex  parte  Lyoiia,  2  Leigh,  761; 
Barney  v.  Green,  18  Ala.  774;  Pawling  v.  Speed,  5  Mon.  580; 
Seymour  v.  Seymour,  4  Johns.  Ch.  409;  Estate  of  Scott,  15  Cal. 
220;  Gregory  v.  Mlis,  82  N.  C.  225;  Slinger  v.  Oalverly,  72 
Wis.  22.)  It  thus  follows  that  defendant  acted  without  juris- 
diction in  appointing  an  administrator,  aud  that  the  order 
made  by  him  is  void.  If,  however,  it  were  true  that  the  Dis- 
trict Court  of  the  Eighth  Judicial  District  and  the  District 
Court  of  the  First  Judicial  District  have  concurrent  jurisdiction 
to  entertain  petition  for  letters  of  administration,  then  the  gen- 
eral rule,  as  to  the  pendency  of  two  action  between  the  same 
parties  and  involving  the  same  subject-matter  in  courts  of 
concurrent  jurisdiction,  would  control.  Where  two  actions  are 
pending  at  the  same  time,  and  the  pendancy  of  the  action  first 
commenced  is  not  pleaded  in  abatement  or  otherwise  in  the 
second  action,  and  judgment  is  obtained  in  the  second  action,  it 
is  a  bar  to  the  action  first  commenced.  (1  Hermann  on  Es- 
toppel, 126 ;  2  Black  on  Judgments,  791;  Morton  v.  Sweetser,  12 
Allen,  134 ;  Smith  v.  Lathrop,  44  Pa.  St.  326 ;  84  Am.  Dec.  448.) 
That  the  writ  of  prohibition  is  the  proper  remedy  see  the  follow- 
ing authorities:  High  on  Extraordinary  Legal  Remedies,  §  17; 
State  ex  rel.  Root  v.  McHatton,  10  Mont.  370;  North  Bloomjield 
O.  M.  (Jo.  V.  Keyser,  58  Cal.  324 ;  Babcock  v.  Goodrich,  47  Cal. 
507;  Fremont  v.  Orippen,  10  Cal.  215;  Havemeyer  v.  Superior 
Court,  84  Cal.  395;  18  Am.  St.  Rep.  192;  United  States  v. 
Sfianks,  15  Minn.  369;  Quvmho  Appo  v.  People,  20  N.  T. 
540;  Ckireaga  v.  Femald,  66  Cal.  351;  Yearin  v.  Speers,  4 
Utah,  385;  Porter  Township  v.  Jersey  Shore,  82  Pa,  St.  275.) 

Douglas  Martin,  and  Leslie  A  Downing,  for  Respondent. 
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Blake,  C.  J. — This  is  an  application  to  the  court,  upon  the 
relation  of  William  8.  Spalding,  for  a  peremptory  writ  of  prohi- 
bition to  command  the  judge  of  the  District  Court  of  the  Eighth 
Judicial  District  of  the  State  to  desist  and  refrain  from  any 
further  proceedings  in  the  matter  of  the  administration  of  the 
estate  of  Frederick  S.  Fish,  deceased.  The  following  facts  are 
recited  in  the  affidavit  and  exhibits  which  have  been  filed: 
Said  Fish  died  intestate  November  3,  1891,  in  the  county  of 
Cascade,  in  this  State,  and  left  property  in  said  county,  and  also 
in  the  county  of  Lewis  and  Clarke.  His  heirs  at  law  are  two 
sisters,  Sarah  £.  Spalding,  a  resident  of  the  county  of  Lewis 
and  Clarke,  and  Louisa  M.  Curtis,  a  resident  of  the  State  of 
Ohio.  Samuel  B.  Dean  was  the  public  administrator  of  the 
county  of  Cascade  during  the  times  which  are  mentioned  in  the 
papers,  and  filed,  November  11,  1891,  in  the  District  Court  of 
that  county  a  petition  for  letters  of  administration  upon  said 
estate.  Two  days  thereafter  Sarah  E.  Spalding  filed  in  the 
District  Court  of  said  county  of  Lewis  and  Clarke  her  petition 
that  letters  of  administration  upon  said  estate  be  issued  to  Wil- 
liam S.  Spalding,  her  husband.  William  S.  Spalding  filed  at 
the  same  time  his  petition  for  letters  of  administration  upon 
said  estate.  A  notice  was  given  November  11,  1891,  by  the 
clerk  of  the  District  Court  of  Cascade  County,  that  a  hearing 
of  the  petition  of  Dean  was  set  for  the  twenty-first  day  of  No- 
vember, 1891.  A  notice  was  also  given  November  13,  1891, 
by  the  clerk  of  the  District  Court  of  Lewis  and  Clarke  County, 
that  a  hearing  of  the  petitions  of  Sarah  E.  Spalding  and 
William  S.  Spalding  was  set  for  the  twenty-fifth  day  of 
November,  1891.  Prior  to  November  21,  1891,  Sarah  E. 
Spalding  filed  her  objections,  in  writing,  in  the  District  Court 
of  Cascade  County,  to  the  appointment  of  Dean  as  the  ad- 
ministrator of  the  estate,  and  assigned  these  grounds  there- 
for:— 

"1.  That  the  claim  of  Dean,  as  the  public  administrator,  in 
the  premises  was  subsequent  to  her  right,  and  that  of  her 
appointee,  the  said  William  S.  Spalding. 

"2.  That  this  court  has  no  jurisdiction  to  grant  letters  of 
administration  to  said  Samuel  B.  Dean^  as  public  adminis- 
trator^  because  the  time  fixed  by  section  66  of  the  second  di- 
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vision  of  the  Compiled  Statutes  of  Montana  for  tlie  issuance 
of  letters  to  the  public  administrators  has  not  expired. 

''3.  Because  this  objector,  and  her  appointee,  William  S. 
Spalding,  had  made  application  for  letters  of  administration 
upon  the  estate  of  Frederick  S.  Fish,  deceased,  as  shown  by 
their  petition,  the  order  of  the  court  fixing  the  day  for  the 
hearing  of  said  petition,  and  the  notice  given  of  said  hearing, 
certified  copies  of  all  of  which  are  hereto  attached  and  made  a 
part  hereof. 

^'4.  Because  said  Frederick  S.  Fish,  deceased,  is,  and  was  at 
the  time  of  his  death,  a  resident  of  Levns  and  Clarke  County, 
Montana,  and  left  both  real  and  personal  property  situate 
therein.  Wherefore,  and  for  the  foregoing  reasons,  this  ob- 
jector, Sarah  E.  Spalding,  prays  that  the  petition  and  appli- 
cation of  said  Samuel  B.  Dean  for  letters  of  administration  upon 
the  estate  of  Frederick  S.  Fish,  deceased,  be  dismissed  and 
denied.'* 

While  these  matters  were  pending,  the  judge  of  the  District 
Court  of  Cascade  County,  upon  the  application  of  Sarah  £. 
Spalding,  made  an  order  continuing  the  hearing  of  the  petition 
of  Dean  until  the  twenty-eighth  day  of  November,  1891.  The 
District  Court  of  the  county  of  Lewis  and  Clarke,  at  the  hear- 
ing of  the  petitions  of  Sarah  £.  Spalding  and  William  S. 
Spalding,  made  an  order  appointing  William  S.  Spalding  the 
administrator  of  the  estate.  Afterwards,  Sarah  E.  Spalding 
filed  in  the  District  Court  of  Cascade  County  supplemental 
objections  to  the  petition  of  Dean  for  letters  of  administration 
upon  the  estate,  and  alleged:^ 

"  1 .  That  the  above  entitled  court  has  no  jurisdiction  or  power 
to  grant  letters  to  Samuel  B.  Dean,  for  the  reason  that  the  Dis- 
trict Court  of  the  First  Judicial  District  of  the  State  of  Montana, 
in  and  for  the  county  of  Lewis  and  Clarke,  has  by  its  judgment 
determined  that  Frederick  S.  Fish,  deceased,  was  a  resident  of 
Lewis  and  Clarke  County  at  the  time  of  his  death,  and  has 
further,  by  its  judgment,  appointed  W.  S.  Spalding  as  admin- 
istrator of  the  estate  of  said  Frederick  S.  Fish,  deceased,  a 
certified  copy  of  which  is  hereto  annexed  and  made  a  part  of 
this  petition. 

"  2.   And  the  objector,  Sarah  E.  Spalding,  hereby  presents 
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said  order  and  judgment,  a  certified  copy  of  which  is  hereto 
attached,  as  an  objection  to  the  appointment  of  Samuel  B.  Dean 
as  the  administrator  of  said  estate  of  Frederick  S.  Fish,  de- 
ceased. Wherefore,  your  petitioner  prays  that  the  application 
and  petition  of  said  Samuel  B.  Dean  for  letters  of  adminis- 
tration upon  the  estate  of  Frederick  S.  Fish,  deceased,  be 
dismissed.'' 

The  objections  were  overruled,  and  the  District  Court  of  Cas- 
cade County  made  an  order  November  28,  1891,  for  the  ap- 
pointment of  said  Dean  as  such  administrator.  A  motion  was 
filed  in  said  court  for  an  order  requiring  Dean  to  account  for, 
pay,  and  deliver  the  property  belonging  to  said  estate  which  was 
in  his  hands,  or  under  his  control,  to  William  S.  Spalding,  as 
such  administrator.  This  motion  was  overruled  without  preju- 
dice to  the  right  of  William  S.  Spalding  to  make  another  appli- 
cation of  like  character. 

It  appears  from  the  inventory  and  appraisement,  which  were 
filed  in  the  District  Court  of  Cascade  County,  that  said  Fish 
left  therein  personal  property  of  the  value  of  $2,100.50.  The 
District  Court  of  Cascade  County  has  made  an  order  directing 
the  sale  of  this  property,  and  Dean,  as  the  administrator  of  said 
estate,  has  published  notices  that  he  will  sell  a  certain  portion 
thereof  on  the  sixth  day  of  February,  1892.  It  is  alleged  in 
the  affidavit  that  the  District  Court  of  Cascade  County  will, 
unless  a  writ  of  prohibition  be  issued,  continue  to  do  and  per- 
form all  judicial  acts  in  the  administration  of  the  estate. 

In  the  order  for  the  appointment  of  Dean  as  such  adminis- 
trator, it  is  adjudged  and  decreed  that  said  Fish  "was  a  resi- 
dent of  the  county  of  Cascade,  State  of  Montana,  at  the  time  of 
his  death ;  and  that  he  left  estate  in  the  said  county  of  Cascade, 
and  within  the  jurisdiction  of  this  court."  The  order  appoint- 
ing said  Spalding  to  be  such  administrator  also  adjudges  and 
decrees  that  said  Fish  "was  a  resident  of  Lewis  and  Clarke 
County  at  the  lime  of  his  death ;  and  that  he  left  estate  in  the 
said  county  of  Lewis  and  Clarke,  and  within  the  jurisdiction  of 
this  court." 

The  counsel  for  the  respondent  has  moved  to  quash  the  writ 
for  the  following  reasons :  That  the  relator  has  a  plain,  speedy, 
and  adequate  remedy  by  appeal ;  that  no  appeal  has  been  taken 
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from  the  order  appointing  Dean  to  be  the  administrator;  that 
the  want  of  jurisdiction  has  not  been  pleaded  in  the  District 
Court  of  the  Eighth  Judicial  District;  and  that  no  cause  of 
action  has  been  stated. 

The  Code  of  Civil  Procedure  declares  that  the  writ  of  pro- 
hibition "arrests  the  proceedings  of  any  tribunal  •  •  •  •  when 
such  proceedings  are  without  or  in  excess  of  the  jurisdiction  of 

such  tribunal "     (§  579.)     This  writ  "may  be  issued 

by  any  court  •  •  •  •  to  an  inferior  tribunal  •  •  •  •  in  all  cases 
where  there  is  not  a  plain^  speedy^  and  adequate  remedy  in  the 
ordinary  course  of  law."  (§  580.)  Are  the  foregoing  proceed- 
ings of  the  District  Court  of  Cascade  County  or  without  in  excess 
of  its  jurisdiction?  It  will  be  observed  upon  an  examination  of 
the  records  that  there  is  a  couflict  in  the  orders  of  the  respective 
courts  concerning  the  jurisdictional  fact  of  the  residence  of  Fish, 
at  the  time  of  his  death.  The  evidence  which  was  submitted  to 
both  tribunals,  and  upon  which  the  jurisdiction  to  appoint  an 
administrator  is  founded,  is  not  before  us,  and  we  are  unable  to 
decide  this  fundamental  proposition.  The  administration  of  the 
estate  of  Fish  was  within  the  jurisdiction  of  one  District  Court 
only,  and  could  not  be  lawfully  administered  under  the  super- 
vision of  those  two  tribunals  for  the  counties  of  Cascade  and 
Lewis  and  Clarke,  which  constitute  separate  and.distinct  judicial 
districts.  This  is  not  a  subject  of  concurrent  jurisdiction  of 
the  District  Courts  of  those  counties. 

Our  statute  and  the  authorities  concur  respecting  the  use  and 
extent  of  this  writ.  Mr.  Justice  Gray,  in  Sfiniih  v.  Whitneyy 
116  U.  8.  167,  said:  "A  writ  of  prohibition  is  never  to  be 
issued  unless  it  clearly  appears  that  the  inferior  court  is  about 
to  exceed  its  jurisdiction.  It  cannot  be  made  to  serve  the  pur- 
pose of  a  writ  of  error  or  certiorari  to  correct  mistakes  of  that 
court  in  deciding  any  question  of  law  or  fact  within  its  juris- 
diction  It  is  oflen  said  that  the  granting  or  refusing  of 

a  writ  of  prohibition  is  discretionary,  and  therefore  not  the 
subject  of  a  writ  of  error.  That  may  be  true,  where  there 
is  another  legal  remedy,  by  appeal  or  otherwise,  or  where  the 
question  of  the  jurisdiction  of  the  court  whose  action  is  sought 
to  be  prohibited  is  doubtful,  or  depends  on  facts  which  are  not 
made  matter  of  record,  or  where  a  stranger,  as  he  may  in  Eng- 
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land,  applies  for  the  writ  of  prohibition/'  Chief  Jastioe  Shaw, 
in  Washburn  v.  PhillipSy  2  Met.  299,  said:  "Unless  it  appears 
upon  the  faoe  of  the  proceedings  that  the  court  had  no  jurisdio- 
tion  of  any  part  of  the  subject-matter  of  these  charges,  it  is  not 
a  case  for  a  prohibition.^'  Mr.  Shortt,  in  his  treatise  on  Extra- 
ordinary Bemedies,  says:  "If  the  existence  or  non-existence 
of  jurisdiction  depends  on  contested  facts  which  the  inferior 
tribunal  is  competent  to  inquire  into  and  determine,  a  prohibi- 
tion will  not  be  granted,  though  the  Superior  Court  should  be 
of  opinion  that  the  questions  of  fact  have  been  wrongly  deter- 
mined by  the  court  below,  and,  if  rightly  determined,  would 

have  ousted  the  jurisdiction And  if,  upon  the  record 

stating  the  facts,  it  be  admitted  that  the  judge  below  has 
wrongly  decided  on  the  fact  on  which  his  jurisdiction  depends, 
so  that  the  high  court  can  see  undoubtedly  that  he  had  not 
jurisdiction,  a  prohibition  will  be  granted."  (See,  also,  3 
Blackst.  Com.  112;  High  on  Extraordinary  Remedies  [2d  ed.], 
§§  771,  772,  and  cases  cited.) 

We  have  already  asserted  that  we  cannot  say,  from  an  in- 
spection of  the  record,  that  the  District  Court  for  the  county  of 
Cascade  has  proceeded  to  act  without  or  in  excess  of  its  .juris- 
diction. It  is  the  contention  of  the  applicant  that  the  District 
Court  for  the  county  of  Lewis  and  Clarke  has  the  exclusive 
jurisdiction  of  the  administration  of  this  estate,  because  the 
order  for  the  appointment  of  Spalding  was  made  prior  to  that 
appointing  Dean,  and  that  this  fact  was  properly  presented  be- 
fore the  District  Court  for  the  county  of  Cascade,  and  disre- 
garded. It  is  maintained,  on  the  other  hand,  that  Fish  died 
within  the  county  of  Cascade,  and  that  the  first  petition  for 
letters  of  administration  was  filed  in  the  District  Court  thereof, 
and  jurisdiction  of  the  matter  was  thereby  acquired.  Can  any 
of  these  propositions  be  upheld?  The  applicant  relies  upon  the 
case  of  Holmes  v.  Oregon  etc.  B.  JR.  Co.  7  Sawy.  380 ;  9  Fed. 
Rep.  229.  Judge  Sawyer,  among  other  things,  said:  "The 
appointment  of  an  administrator  of  an  estate,  while  there  is 
already  a  legal  administrator,  is  void.  The  title  to  all  the  estate 
having  already  vested  in  the  existing  administrator  for  the  pur- 
poses of  administration,  there  is  no  estate  in  existence  which 
can  vest  in  the  second  appointee  by  virtue  of  his  appointment* 
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There  is  no  subject-matter  upon  which  he  can  act/^  The 
learned  judge  further  said:  "In  this  case,  in  my  judgment, 
the  County  Court  of  Multnomah  County  had  jurisdiction,  upon 
the  petition  filed,  to  hear  evidence,  and  inquire  into,  determine, 
and  adjudge  the  fact  of  inhabitancy  of  Perkins  at  or  immediately 
before  his  death;  and  haying  made  the  inquiry,  and  determined 
and  adjudged  the  fact,  the  judgment  is  *  conclusive  on  all  the 
world,'  and  'puts  an  end  to  the  inquiry  concerning  the  fact  by 
deciding  it/  The  petition  for  tlie  appointment  of  an  adminis- 
trator, and  the  proceedings  thereon,  are  in  the  nature  of  proceed- 
ings in  rem.  'AH  the  world  was  a  party'  to  the  proceedings, 
and,  consequently,  all  the  world  is  estopped  by  the  adjudi- 
cation thereon.    (Grignon^a  Lessee  v.  AstoTy  2  How.  338.)" 

Some  of  the  circumstances  which  appear  in  Holmes  v.  Oregon 
de.  i2.  JR.  Oo,  supray  should  be  remembered.  One  Perkins  was 
drowned  November  16,  1878,  and  upon  a  petition,  which  was 
regular  in  form,  one  Davis  was  appointed  December  16,  1878, 
the  administrator  of  the  estate  of  the  deceased  person,  by  the 
County  Court  of  Multnomah  County,  and  this  order  was  never 
revoked,  Davis,  as  such  administrator,  commenced  January 
2,  1879,  an  action  to  recover  damages  on  account  of  the  death 
of  Perkins,  which  is  alleged  to  have  been  caused  by  the  negli- 
gence of  the  company.  A  final  judgment  for  the  company  was 
entered  March  31,  1879,  and  afiBrmed  August  11,  1879,  by 
the  Supreme  Court  of  the  State  of  Oregon.  Afterwards,  one 
Holmes  was  appointed  September  17,  1879,  the  administrator 
of  the  estate  of  said  Perkins,  by  the  County  Court  of  Jackson 
County.  An  action  was  then  brought  by  Holmes,  as  such  ad- 
ministrator, in  the  Circuit  Court  of  the  United  States,  for  the 
same  cause,  and  judgment  was  entered  against  the  company  for 
the  sum  of  $4,900.  It  was  therein  adjudged  that  Holmes  was 
not  entitled  to  carry  on  this  litigation,  and  that  the  appoint- 
ment of  Davis  to  be  the  administrator  was  valid.  The  case 
does  not  enlighten  us  respecting  this  inquiry,  and  the  general 
observations  of  Judge  Sawyer  are  inapplicable  to  the  facts 
before  us.  There  is  not  an  intimation  in  his  opinion  that  the 
County  Court  of  Multnomah  County  was  rightfully  in  the  exer- 
oiae  of  the  jurisdiction  of  the  estate  of  said  Perkins,  by  reason 
of  the  prior  appointment  of  Davis  as  the  administrator^ 
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It  is  a  familiar  rule  in  both  civil  and  criminal  cases^  that  the 
tribunal  which  first  acquires  jurisdiction  retains  it  to  the  exclu- 
sion of  another  court,  which  might  have  acted  if  its  process 
had  been  invoked.  {Taylor  v.  Taintor,  16  Wall.  366;  Bishop's 
Statutory  Crimes,  §  164;  Brown,  Jur.  §  95;  Withers  v.  Dm- 
meady  22  Md.  136;  Miller  v.  County  Commrs,  119  Mass.  485; 
Mason  v.  PiggoH,  11  111.  85;  Sharon  v.  Sharon,  84  Cal.  424.) 
The  District  Court  for  Cascade  County  first  obtained  jurisdic- 
tion by  the  filing  of  the  petition  of  Dean,  but  this  fact  does  not 
determine  the  chief  question  which  is  involved  on  this  applica- 
tion. Was  said  Fish,  at  the  time  of  his  death,  a  resident  of  the 
county  of  Cascade,  or  the  county  of  Lewis  and  Clarke? 

The  main  proposition  upon  which  the  applicant  builds  his 
argument  does  not  appear  to  be  supported  by  the  authorities. 
In  Roderigaa  v.  Ead  River  Sav.  Inst.  63  N.  Y.  463 ;  20  Am. 
Rep.  555,  Judge  Earl,  for  the  court,  said:  "Surrogates'  courts 
are  courts  of  limited  and  special  jurisdiction,  and  yet  their 
jurisdiction  to  grant  administration  upon  the  estates  of  deceased 
persons  is  general  and  exclusive.  No  other  courts  can  act  and 
discharge  the  same  functions.  Before  their  proceedings  can 
have  any  validity  or  confer  any  authority,  they  must  have 
jurisdiction  to  act,  and  this  is  true  of  all  courts.  No  court,  no 
matter  how  general  its  jurisdiction  may  be,  which  proceeds 
without  jurisdiction  in  the  particular  case,  can  make  a  valid 
record  or  confer  any  rights." 

Mr.  Black,  in  his  treatise  on  Judgments,  writes:  "In  most, 
if  not  all  of  the  States,  it  is  now  a  well-settled  rule  that  the 
judgments  or  orders  of  the  Probate  Court,  when  acting  within 
the  scope  of  its  peculiar  jurisdiction,  are  final  and  conclusive 
upon  the  parties  and  privies  (and  when  the  adjudication  is  in 
rem,  then  upon  all  persons)  until  reversed  or  set  aside  by  some 
appropriate  proceeding,  and  not  open  to  collateral  attack  or  re- 
examination in  the  same  or  any  other  court."  (Vol.  2,  §  633, 
and  cases  cited.)  We  are  &sked  by  the  applicant  to  enforce 
these  principles  by  holding  that  the  order  made  by  the  District 
Court  of  the  First  Judicial  District  for  the  appointment  of 
Spalding  as  such  administrator  could  not  be  inquired  into  by 
the  District  Court  of  the  Eighth  Judicial  District,  which  was 
thereby  ousted  of  its  jurisdiction  in  the  matter.     The  learned 
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author  adds  these  words,  which  state  clearly  the  law  upon  this 
subject :  "But  it  must  always  be  remembered  that  in  order  to 
the  conclusiveness  of  a  probate  decree — as  in  the  case  of  a  sen- 
tence emanating  from  any  other  tribunal — it  is  absolutely  neces- 
sary that  the  court  should  have  possessed  jurisdiction.  Tliere 
must  be  jurisdiction  of  the  subject-matter  of  the  proceeding." 

In  BeckeU  v.  Selover,  7  Cal.  236;  68  Am.  Dec.  237,  Mr. 
Justice  Heydenfeldt,  for  the  court,  said:  "The  law  is  compelled 
to  adopt  some  rule  for  determining  when  this  grant  shall  be 
made;  and,  as  the  deceased  could  not  have  been  a  resident  of 
two  or  more  counties  at  the  same  time,  the  law  makes  his  resi- 
dence at  the  time  of  his  death  the  test  by  which  to  determine 
the  place  where  the  grant  should  be  made When,  there- 
fore, the  death  has  occurred,  and  the  Probate  G)urt  of  the 
proper  county  gives  proper  notice,  the  heirs  and  creditors  are 
bound  to  know  the  proceedings.  But  both  parties  interested 
are  not  bound  to  know  anything  of  the  proceedings  of  a  court 
that  has  no  jurisdiction,  because  the  facts  giving  jurisdiction  do 
not  exist.  The  persons  interested  cannot  be  required  to  watch 
the  proceedings  of  all  the  Probate  Courts  of  the  State  at  all 
times." 

In  Itsher  v.  BoMett,  9  Leigh,  134;  33  Am.  Dec.  227,  Presi- 
dent  Tucker  said:  "Now,  I  think  the  principles  of  law  and 
the  reason  and  convenience  of  the  thing,  all  conspire  to  prove 
that  the  court  of  general  jurisdiction,  upon  application  for 
administration,  is  not  concluded  by  a  grant  of  administration 
by  a  court  having  no  jurisdiction.  For  it  is  a  universal  rule 
that  no  man's  right  of  action  (and  such  is  an  application  for 
administration)  can  be  barred  or  impeded  by  a  proceeding  to 
which  he  is  not  a  party.  And  if  the  general  court  could  nol 
grant  administration  to  the  person  really  entitled  to  it,  because 
the  Hustings'  Court,  without  jurisdiction,  had  granted  it  to 
another,  the  party  entitled  would  be  barred  and  precluded  of 
his  rights  by  a  sentence  which  he  had  no  opportunity  of  con- 
testing  But  where  one  of  the  courts  has  jurisdiction  and 

the  other  has  not,  there  can  be  no  reason  to  doubt  that  that 
which  is  granted  by  the  court  having  jurisdiction  is  valid,  and 
that  which  emanates  from  the  court  having  no  jurisdiction  is, 
as  to  the  former,  a  nullity.    So,  although  the  latter  is  first 
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granted,  yet,  upon  application  to  the  proper  jurisdiction,  that 
jurisdiction  must  treat  as  a  nullity  the  intrusion  of  a  tribunal 
having  no  jurisdiction/* 

In  Sharon  v.  Sharon,  supra,  Mr.  Justice  Fox,  as  the  organ 
of  the  court,  said :  ^'The  record  shows  that  the  Circuit  Court 
of  the  United  States  (the  court  in  which  such  action  was  brought) 
acquired  jurisdiction  of  the  persons  and  subject-matter  before 
the  commencement  of  this  action.  Consequently,  no  matter 
when  its  judgment  was  rendered,  whether  before  or  afler  the 
date  of  the  judgment  of  any  other  tribunal  subsequently  acquir* 
ing  jurisdiction  over  the  same  persons  and  subject-matter,  the 
final  judgment  in  that  case  became  binding  and  conclusive,  as 
to  that  subject-matter,  upon  all  persons  and  upon  all  other  courts 
and  tribunals  whatsoever."  (See,  also,  the  cases  therein  cited.) 
We  have  referred  to  this  opinion,  which  is  not  directly  in  point, 
to  show  that  in  cases  of  concurrent  jurisdiction  the  date  of  the 
rendition  of  the  judgment  is  immaterial. 

It  is  not  apparent  upon  the  record  that  the  District  Court 
of  the  Eighth  Judicial  District  is  without  jurisdiction,  and  we 
are  therefore  of  opinion  that  it  is  not  a  proper  case  for  the  issu- 
ance of  a  writ  of  prohibition. 

We  can  sustain  our  action  upon  the  ground  that  the  parties 
who  were  aggrieved  by  the  appointment  of  Dean  as  the  admin- 
istrator of  the  estate  of  Fish  had  an  adequate  remedy  by  an  ap- 
peal to  this  court  Mr.  and  Mrs.  Spalding  had  notice  of  the 
filing  of  the  petition  of  Dean  for  letters  of  administration ;  they 
filed  subsequently  their  petitions,  in  relation  to  these  letters,  in 
the  District  Court  of  the  county  of  Lewis  and  Clarke;  they  ap- 
peared before  the  District  Court  of  Cascade  County,  and  filed 
their  objections  to  the  granting  of  the  petition  of  Dean,  and 
procured  a  postponement  of  the  hearing  therein ;  in  compliance 
with  their  requests  the  letters  of  administration  were  issued  to 
William  S.  Spalding;  they  appeared  again  before  the  District 
Court  for  the  county  of  Cascade,  and  filed  supplemental  objec- 
tions, and  also  a  transcript  of  the  proceedings  in  this  matter  in 
the  District  Court  of  the  county  of  Lewis  and  Clarke;  after- 
wards the  order  appointing  Dean  to  be  such  administrator  was 
made.  We  reiterate  that  the  errors  of  the  District  Court  of  the 
Eighth  Judicial  District  in  these  proceedings  could  have  been 
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corrected  by  resorting  to  the  statutory  remedies.  (Code  Civ. 
Proc.  §  580,  Bupra;  WalcoU  v.  Wellsy  Nev.  July  12,  1890,  24 
Pac.  Rep.  367,  and  cases  cited ;  Ex  parte  Pemnsylvania,  109  U.  S« 
174;  8laU  V.  Cory,  35  Minn.  178.) 

It  is  ordered  that  the  motion  be  sustained^  and  that  the  peti- 
tion be  dismissed. 

Habwood,  J«|  ooncnrs. 

De  Witt,  J.  {diasenting). — This  case  does  not  present  a  con- 
flict between  two  courts  of  concurrent  jurisdiction,  each  seeking 
to  obtain  jurisdiction  over  the  same  subject-matter.  The  adju- 
dicated cases  upon  questions  of  concurrent  jurisdiction  are  not 
in  point. 

One  court  only  has  jurisdiction  to  administer  upon  the  estate 
.  of  Fish,  deceased,  and  that  court  has  exclusive  jurisdiction. 
Under  the  facts  of  this  case,  the  court  which  had  jurisdiction 
was  tlie  court  of  the  county  in  which  the  deceased  was  a  resi- 
dent at  the  time  of  his  death.     (Prob.  Prac.  Act,  §  6.) 

The  opinion  of  the  majority  of  this  court  cites  authorities  to 
the  effect  that  the  writ  of  prohibition  will  not  lie,  unless  it  ap- 
pears that  the  District  Court  of  Cascade  County  had  not  juris- 
diction to  appoint  Dean  as  administrator.  To  this,  of  course,  I 
agree. 

But  had  the  Cascade  County  court  jurisdiction  ?  Let  us  take 
the  point  of  view  of  that  court  on  the  twenty-eighth  day  of 
November,  1891.  On  that  day  an  application  was  to  be  heard 
asking  the  appointment  of  Dean  as  administrator.  On  that 
bearing  it  was  shown  to  that  court,  by  a  certified  copy  of  the 
order,  that  on  November  25,  1891,  W.  S.  Spalding  was  ap- 
pointed administrator  of  the  estate  by  the  Lewis  and  Clarke 
County  ^urt.  On  November  28,  1891,  the  Cascade  court 
either  had  jurisdiction  to  appoint  Dean  administrator,  or  it  had 
not.  There  was  no  concurrent  jurisdiction  between  it  and  the 
Lewis  and  Clarke  court.  The  latter  court  had  acted.  It  had 
appointed  Spalding.  Its  jurisdiction  appoiutiug  Spalding  of 
necessity  included  the  jurisdictional  fact  that  the  deceased  was 
a  resident  of  Lewis  and  Clarke  County  at  the  time  of  his  death. 
The  Cajscade  court  was  met  upon  the  hearing  of  November  28, 
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1891,  with  the  judgment  of  the  Lewis  and  Clarke  court  ap- 
pointing Spalding,  and  thus  determining  that  deceased  was  ft 
resident  of  Lewis  and  Clarke  County  at  the  time  of  his  death. 
This  judgment  of  the  Lewis  and  Clarke  court  was  not  attacked. 
The  jurisdiction  of  that  court  is  not  assailed.  Therefore,  its 
jurisdiction  is  admitted;  the  validity  of  its  judgment  is  neces- 
sarily conceded.  If  this  be  true,  if  onc^  court  only  had  juris- 
diction, and  if  the  jurisdiction  of  the  Lewis  and  Clarke  court 
is  thus  conceded,  as  it  must  be  in  the  premises,  what  jurisdiction 
had  the  Cascade  court?  Absolutely  none,  as  a  matter  of  course. 
The  court  in  which  the  administrator  is  first  appointed,  as  long 
as  that  appointment  is  not  attacked,  has  jurisdiction  to  the  ex- 
clusion of  another  court,  even  though  the  application  for  ap- 
pointment was  first  filed  in  the  other  court  Therefore  the 
order  of  the  Cascade  court,  appointing  Dean  as  administrator^ 
was  without  jurisdiction,  and  it  was  void.  This  is  the  view  of 
the  adjudicated  cases.  (See  Holmes  v.  Oregon  do.  R.  R.  Co.  7 
Sawy.  380;  9  Fed.  Eep.  229;  Freeman  on  Judgments,  §  608; 
Iitoin  V.  ScribeTf  18  Cal.  500;  Griffith  v.  Frazier,  8  Cranch,  9; 
Haynes  v.  Meeks,  20  Cal.  288;  2  Black  on  Judgments,  §  808; 
Ryno's  Ex'r  v.  Ryno's  Adm'r,  27  N.  J.  Eq.  522 ;  Oh  Chow  v. 
Brockway,  Or.  Dec.  21,  1891,  28  Pac.  Rep.  384;  GUdings  v. 
Steele,  28  Tex.  749;  91  Am.  Dec.  336;  Andreio  v.  Avory,  14 
Gratt.  236;  73  Am.  Dec.  335;  Croswell's  Executors,  §  48; 
People  V.  ^Vhiie,  11  111.  341 ;  BoUon  v.  Jacks^  6  Rob.  [N.  Y.] 
166.)  Cases  holding  a  contrary  view  have  not  been  presented 
to  us. 

But  it  is  said  that  relator  has  a  plain,  speedy,  and  adequate 
remedy  by  an  appeal  from  the  order  appointing  Dean.  We 
find  in  1  Black  on  Judgments,  §  170:  ^'A  void  judgment  is  in 
reality  no  judgment  at  all.  It  is  a  mere  nullity.  It  is  attended 
by  none  of  the  consequences  of  a  valid  adjudication.  Nor  is  it 
entitled  to  the  respect  accorded  to  one.  It  can  neither  afiect, 
impair,  nor  create  rights.  As  to  the  person  against  whom  it 
professes  to  be  rendered,  it  binds  him  in  no  degree  whatever. 
It  has  no  effect  as  a  lien  upon  his  property.  It  does  not  raise 
an  estoppel  against  him.  •  •  •  •  It  is  not  necessary  to  take  any 
steps  to  have  it  reversed,  vacated,  or  set  aside.  But,  whenever 
it  is  brought  up  against  the  party,  he  may  assail  its  pretensions 
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and  show  its  worthlessness.  It  is  supported  by  no  presump- 
tions^ and  may  be  impeached  in  any  action,  direct  or  collateral/' 
Such  is  the  judgment  of  the  Cascade  County  court  appointing 
Dean  as  administrator.  I  do  not  understand  that  it  is  necessary 
to  appeal  from  a  void  judgment.  I  am  of  opinion^  under  all 
the  circumstances  of  this  case,  that  an  appeal  from  a  void  judg- 
ment is  not  a  plain,  speedy,  or  adequate  remedy. 

It  is  said  in  the  opinion  of  the  majority  of  this  court:  ^^The 
District  Court  of  Cascade  County  first  obtained  jurisdiction  by 
the  filing  of  the  petition  of  Dean."  The  authorities  cited  in 
this  connection  are  all  cases  of  concurrent  jurisdiction  between 
two  courts,  which  question,  as  above  remarked,  is  not  the  one 
now  before  this  court;  and  if  it  be  true  that,  in  case  of  con- 
current jurisdiction  between  two  courts,  the  one  in  which  pro- 
ceedings are  first  commenced  is  the  one  that  attains  jurisdiction, 
this  view  is  not  authority  for  holding  that,  in  a  case  between 
two  courts  wherein  one  court  only  has  jurisdiction,  the  one  in 
which  proceedings  are  first  commenced  secures  that  jurisdiction. 
(See  list  of  cases  supra.) 

Again,  it  is  said  by  the  majority  opinion  that  the  chief  ques- 
tion involved  in  this  application  was  whether  said  Fish  was,  at 
the  time  of  his  death,  a  resident  of  the  county  of  Cascade  or 
the  county  of  Lewis  and  Clarke.  It  is  again  said  in  that  opin- 
ion :  ^'The  evidence  which  was  submitted  to  both  tribunals,  and 
upon  which  the  jurisdiction  to  appoint  an  administrator  is 
founded,  is  not  before  us,  and  we  are  unable  to  decide  this  fun- 
damental proposition.'^  Then,  if  the  court  is  unable  to  decide 
that  fundamental  proposition,  we  are  thrown  back  to  the  judg- 
ment of  the  Lewis  and  Clarke  court,  which,  being  prior  to  the 
hearing  of  the  Cascade  court,  and  being  unassailed,  excluded  the 
Cascade  court  from  jurisdiction,  as  the  authorities  which  I  have 
above  cited  hold.  And  the  cases  cited  in  the  majority  opinion 
hold,  as  far  as  they  are  applicable,  the  same  view.  A  careful 
consideration  of  those  cases  convinces  me  of  this,  and  renders  a 
discussion  of  them  unnecessary,  but,  for  the  sake  of  illustration, 
I  will  notice  one  of  them,  namely,  Fisher  v.  Bassett,  9  Leigh, 
1 34 ;  33  Am.  Dec.  227.  The  opinion  in  that  case  says :  ^'  Now, 
I  think  the  principles  of  law,  and  the  reason  and  convenience 
of  the  thing,  all  conspire  to  prove  that  the  court  of  general 
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jarisdiciion,  npon  application  for  administration,  is  not  con- 
eluded  bj  a  grant  of  administration  by  a  court  having  no  juris- 
diction/' That  is  very  true,  but,  if  that  case  supports  the  view 
of  my  learned  associates,  then  it  must  be  construed  that  the 
Cascade  court  is  not  concluded  by  a  grant  of  administration  by 
the  Lewis  and  Clarke  court,  which  had  no  jurisdiction.  Now, 
if  it  appears  that  the  Lewis  and  Clarke  court  had  not  juris- 
diction, then  the  case  of  Maker  v.  Basaett  would  be  applicable ; 
but  the  authorities  are,  as  above  remarked,  that  the  Lewis  and 
Clarke  court,  having  first  appointed  the  administrator,  obtained 
jurisdiction  to  the  exclusion  of  the  Cascade  court. 

The  conclusion  of  the  majority  of  this  court  is  that  'Mt  is  not 
apparent  upon  the  record  that  the  District  Court  of  the  Eighth 
Judicial  District  is  without  jurisdiction/'  But  I  cannot  but 
entertain  the  opinion  that  under  the  facts  as  presented,  and 
under  the  authorities,  it  does  appear  that  the  Cascade  court 
acted  without  Jurisdiction,  and  that  there  is  no  plain,  speedy,  or 
adequate  remedy  by  appeal^  and  that  therefore  the  writ  of  pro- 
hibition should  issue. 


McDonald   et  al.,  Respondents,  v.  SHREVE,   Ap- 
pellant. 

[Sabmitted  Febmary  21, 1892.    Decided  March  28, 1892.] 

SsvEkL^ Practice ^AUeraiion  of  transcr^rt^JRuIes  of  Supreme  Court. — Where 
an  appellant  who  has  been  giyen  leave  to  file  a  brief  upon  a  point  of  practice 
saggested  by  this  oonrt,  or  to  dismifls  his  appeal  without  prejudice,  fails  to  ayail 
himself  of  such  privileges,  but  having  obtained  permission  to  take  the  tran- 
script from  the  clerk's  office  for  the  purpose  of  making  amendments  or  a  new 
record,  which  permission  he  understood  to  authorize  such  use  of  the  papers  as 
he  deemed  proper,  thereafter  returns  it  with  alterations  made  by  the  removal 
cyf  certain  pages  and  the  substitution  of  other  papers,  and  transforms  it  from  a 
statement  on  appeal  into  a  statement  on  motion  for  a  new  trial  under  the  origi- 
nal coven  and  filings,  so  as  to  satisfy  the  point  raised  by  the  court,  it  is  a  recon- 
struction of  the  record  unauthorized  by  the  rules  and  practice  of  this  court, 
and  the  appeal  wiU  be  dismissed.  (Oiting  rolef  U  and  28.  Da  Witt,  J.,  dis- 
senting, and  placing  a  different  construction  upon  the  facts,  as  to  which  see  his 
opinion.) 

Appeal  from  JFlrd  Judicial  Distrust^  J^eratm  Oawniyi 

Defendant  appeals  from  an  order  by  Galbbaith,  J.,  grant- 
ing a  new  trial.    Appeal  dismissed. 
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Word  &  Smithy  for  the  motion. 
McConnell  &  Ctaybergy  contra, 

BiiAKE,  C.  J. — The  following  suggestions  and  order  were 
prepared  in  this  case  by  Mr.  Justioe  D£  Wrrr,  and  adopted  by 
the  court,  January  18,  1892:  — 

"This  appeal  is  in  this  court  upon  a  statement  on  appeal. 
The  appeal  is  from  an  order  granting  a  new  trial.  The  state- 
ment on  appeal  seems  to  be  made  in  pursuance  of  the  provisions 
of  section  432  of  the  Code  of  Civil  Procedure.  This  section  is 
identical  with  section  338  of  the  Practice  Act  of  California, 
under  which  it  seems  to  have  been  held  in  that  State,  that  a 
statement  on  appeal  from  an  order  granting  or  denying  a 
motion  for  a  new  trial  was  improper.  (Hayne  on  New  Trial 
and  Appeal,  §  250.)  Furthermore,  it  is  tlie  proper  practice, 
under  the  provisions  of  section  437  of  the  Code  of  Civil  Pro- 
cedure of  this  State,  which  provides  that  the  provisions  of 
section  432  do  not  apply  to  appeals  taken  from  an  order  made 
upon  affidavit  filed,  but  such  affidavit  shall  be  annexed  to  the 
order,  in  place  of  the  statement  mentioned  in  section  432.  The 
appeal  in  this  case  is  from  an  order  made  upon  affidavits  filed.. 
Again,  section  438  of  the  Code  of  Civil  Procedure  of  this  State, 
provides  that  on  an  appeal  from  an  order,  the  appellant  shall 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  under- 
taking, the  order  appealed  from,  and  a  copy  of  the  papers  used 
on  the  hearing  in  the  court  below,  such  copies  to  be  certified, 
etc.  If  the  statement  on  appeal  is  not  the  proper  record  in  this 
case,  then  does  this  court  know  upon  what  papers  the  motion 
below  was  heard?  There  seems  to  have  been  a  settlement  of  a 
statement  on  motion  for  a  new  trial.  But  there  are  no  specifi- 
cations in  that  statement,  and  it  does  not  appear  what  portion 
of  the  transcript  is  included  therein,  nor  does  it  appear  that  it 
was  used  on  the  hearing  below,  nor  does  it  appear  that  the  evi- 
dence was  before  the  court  on  the  motion  for  a  new  trial.  If 
the  statement  on  appeal  is  not  properly  before  us,  does  it  appear 
that  even  the  affidavits  were  used  on  the  motion  below?  It 
seems  that  the  only  information  that  we  have  is  a  statement  in 
the  statement  on  appeal,  that  the  motion  was  heard  on  the  affi- 
davits.    Does  it  even  appear  that  the  pleadings,  and  the  amend- 


84  McDonald  v.  Shreve.       [Mar.  T.,  1892 

ing  of  the  same,  were  before  the  court  below  ?  These  matters 
are  suggested  as  queries  for  the  consideration  of  counsel.  They 
were  not  suggested  upon  the  argument  of  the  case,  and  the  court 
is  not  to  be  understood  as  expressing  an  opinion.  The  points 
mentioned  are  new  in  this  court,  and,  as  counsel  have  not  been 
heard  upon  them,  it  is  ordered  that  the  appellant,  if  he  desires, 
may  file  a  brief  upon  these  points  within  one  week,  and  the 
respondents  may  reply  by  brief  within  one  week  after  appel- 
lant's brief  is  filed.  Then,  if  appellant  desires,  he  may  dismiss 
his  appeal  without  prejudice  to  the  taking  of  another  appeal.'' 

The  appellant  did  not  file  any  brief  upon  the  points  which 
were  specified,  and  did  not  dismiss  his  appeal,  but  afterwards 
obtained  permission  to  take  the  transcript  from  the  office  of  the 
clerk,  for  the  purpose  of  making  amendments  or  a  new  record. 
The  rules  of  this  court  authorize  the  taking  from  the  office  of 
the  clerk,  upon  the  order  of  this  court,  or  any  justice  thereof, 
of  any  transcript  or  paper  which  has  been  filed  in  the  case,  and 
require  the  same  to  be  '^returned  within  twenty  days  in  all 
cases,  or  within  a  shorter  period  if  ordered."  (Rule  xxiii.) 
The  eleventh  rule  provides :  "  For  the  purpose  of  correcting  any 
error  or  defect  in  the  transcript,  either  party  may  suggest  the 
same  in  writing,  and  upon  good  cause  shown,  obtain  an  order 
that  the  proper  clerk  certify  to  this  court  the  whole  or  part  of 
the  record  required.  If  the  attorney  or  counsel  for  the  adverse 
party  be  absent,  or  the  fact  of  the  alleged  error  or  defect  be 
disputed,  the  suggestion  must  be  accompanied  by  an  affidavit 
showing  the  existence  of  the  alleged  error  or  defect,"  The 
appellant  has  not  proposed  or  suggested  any  amendments  to 
correct  any  alleged  error  or  defect  in  the  old  record.  He  claims 
that  the  foregoing  rules  are  inapplicable,  and  that,  when  the 
privilege  of  taking  the  transcript  was  granted,  he  understood 
that  papers  composing  it  were  to  be  used  in  any  manner  that 
might  be  deemed  necessary  or  proper.  We  know  that  counsel 
who  appear  in  this  court  will  not  wilfully  disobey  the  rules  or 
requirements  of  the  statute,  and  no  question  of  this  nature 
arises  upon  this  hearing.  Did  the  appellant  comply  with  the 
practice  regulating  this  procedure?  What  has  been  done? 
The  original  transcript,  which  was  filed  August  24,  1891,  has 
been  altered  by  the  removal  of  pages  26,  27,  28,  72,  75,  aod 
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76,  and  the  substitution  of  other  papers  in  lieu  thereof;  and  the 
first  certificate  of  the  clerk  of  the  court  below,  to  the  authenti- 
cation of  this  document,  has  been  replaced  by  another,  which 
was  made  January  29,  1892.  What  purported  to  be  a  "state- 
ment on  appeal''  has  been  transformed  into  a  "statement  on  a 
motion  for  a  new  trial."  The  papers  which  have  been  thus 
removed  are  no  longer  in  our  custody,  or  on  file  in  the  oflSce  of 
the  clerk.  This  is  not  a  new  transcript  which  has  been  pre- 
pared according  to  the  Code  of  Civil  Procedure,  under  the 
supervision  of  the  judge  of  the  court  below,  and  the  appellant 
and  respondents.  These  radical  and  important  changes  have 
been  made  in  the  original  record,  within  the  same  covers,  and 
nnder  the  original  filing  which  authenticated  it  as  a  part  of  the 
files  of  this  court.  We  are  asked  to  entertain  this  transcript, 
so  reconstructed,  as  the  document  that  was  filed  August  24, 
1891.  The  old  record  has  been  abandoned  by  appellant,  and 
this  transcript  has  not  been  prepared  in  accordance  with  law. 
If  a  privilege  of  this  scope  can  be  given  to  the  appellant,  the 
same  right  should  be  conferred  upon  the  respondents,  and  the 
acts  of  the  parties  proceeding  therein  in  good  faith  would  end 
in  confusion  and  uncertainty,  and  the  principles  of  sound 
practice  would  be  undermined. 

In  State  v.  Oibbsy  10  Mont.  212,  the  appellant  had  leave  to 
withdraw  the  transcript  from  this  court  and  refile  it,  so  that  the 
notice  of  appeal  which  was  actually  served  would  be  shown. 
Ill  Territory  v.  Harris,  7  Mont.  384,  the  appeal  had  been  dis- 
missed without  prejudice,  and  the  appellant  had  leave  to  use 
the  same  transcript  in  taking  another  appeal.  The  court  held 
that  this  appeal  must  be  dismissed,  because  the  same  notice  of 
appeal  had  been  refiled,  and  with  the  addition  of  the  signature 
of  the  clerk  of  the  court  in  the  acceptance  of  service.  These 
cases  are  illustrations  of  the  liberality  which  lias  been  exercised 
bj  this  court,  in  order  that  parties  may  secure  a  hearing  on 
appeal,  but  we  are  not  aware  of  any  precedent  which  allows  the 
appellant  to  reconstruct  a  record  in  this  way.  Motions  which 
have  these  objects  in  view  are  granted,  with  the  plain  under- 
standing that  the  party  seeking  relief  will  comply  with  the 
rules  of  this  court,  and  laws  which  have  been  framed  to  pro- 
vide appropriate  remedies. 
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It  appears  in  the  first  transcript  that  the  motion  for  a  new 
trial  \^as  heard  and  determined  on  the  affidavits.  The  clerk  of 
the  court  below,  in  the  new  certificate,  states:  "Upon  the  hear- 
ing of  the  motion  for  a  new  trial,  and  the  making  of  said  order 
granting  a  new  trial^  there  was  before  the  court,  and  used  by 
him,  the  aforesaid  complaint,  amended  answer,  replication  to 
amended  answer,  statement  on  motion  for  a  new  trial,  and  the 
aforesaid  affidavits."  This  officer  is  thereby  made  to  contradict 
himself  in  the  conflicting  certificates.  The  notice  of  intention  to 
move  for  a  new  trial,  which  was  contained  in  the  original  record, 
and  without  which  the  court  below  could  not  entertain  the 
motion,  has  disappeared,  and  we  do  not  know  what  grounds,  if 
any,  were  specified  for  its  action.  The  appellant  did  not  act 
upon  the  suggestions  of  the  court,  and  it  is  evident  that  he  de- 
sires to  maintain  his  appeal,  and  have  the  benefit  of  the  original 
filing,  when  it  is  conceded  that  the  first  transcript  was  fatally 
defective.  Any  permission  which  was  extended  in  this  matter 
must  be  controlled  by  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, and  we  are  compelled  to  decide  that  there  is  no  record 
upon  which  this  appeal  can  be  heard. 

It  is  therefore  ordered  that  the  motion  of  respondents  to  dis- 
miss the  appeal  be  sustained. 

Appeal  dismissed. 

Harwood,  J.,  concurs. 

De  Witt,  J.  (dissenting). — The  respondents  moved  to  dis- 
miss the  appeal  in  this  case  upon  several  grounds,  only  two 
of  which,  as  I  understand  the  opinion  of  the  majority,  are 
noticed  by  the  court.  They  are  quoted  from  the  motion  of 
respondents  as  filed:  "(1)  That  appellant  has  wholly  failed  to 
comply  with  the  order  of  this  honorable  court  made  in  said 
cause  on  the  eighteenth  day  of  January,  1892;  (2)  that  the 
transcript  on  file  in  this  case  fails  to  comply  with  the  rules  and 
practice  of  this  court."  Are  either  of  these  grounds  sufficient 
to  authorize  a  dismissal  of  the  appeal  ?  I  will  examine  them 
first.  This  case  came  here  on  appeal  from  an  order  granting  a 
new  trial.  It  came  on  a  statement  of  appeal.  Such  was  the 
record.  As  appears  by  the  suggestions  and  order  made  by  this 
court  January  18th,  and  recited  in  full  in  the  majority  opinion. 
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an  apparently  important  question  of  practice  arose  in  the  mind 
of  the  court,  which  had  npt  been  argued  by  counsel.  It  was 
whether  the  record  filed  was  the 'proper  record  in  an  appeal  of 
the  nature  of  the  one  in  question.  The  court  suggested  these 
matters,  and  made  this  order:  '^ Ordered,  that  the  appellant^  if 
he  desires,  may  file  a  brief  upon  these  points  within  one  week, 
and  the  respondents  may  reply  by  a  brief  within  one  week  after 
appellant's  brief  is  filed.  Then,  if  appellant  desires,  he  may 
dismiss  his  appeal  without  prejudice  to  the  taking  of  another 
appeal.*' 

An  alleged  non-compliance  with  this  order  (that  is,  that  ap- 
pellant did  not  file  the  brief  or  dismiss  his  appeal)  is  presented 
as  a  ground  for  now  dismissing  the  appeal.  Did  this  court 
order  appellant  to  do  anything?  Has  appellant  disobeyed  any 
order  of  this  court?  A  reading  of  the  order  of  January  18th 
is  a  full  answer  to  any  such  inquiry.  The  order  was  this: 
That  appellant  might  do  certain  thingSy  if  he  desired.  As  he  has 
not  done  those  things,  it  would  seem  that  he  did  not  desire  so  to 
do.  The  order  of  January  18th  was  nothing  more  than  a  leave 
granted  to  appellant  to  file  a  brief  or  dismiss  his  appeal  if  he 
desired.  The  order  will  bear  no  other  interpretation  in  reason. 
Respondents'  contention  that  the  appeal  should  be  dismissed, 
because  appellant  has  failed  to  comply  with  the  order  of  Janu- 
ary 18th,  is  too  idle  for  any  serious  consideration. 

But,  as  I  understand  the  opinion  of  the  majority,  it  is  based 
principally,  if  not  wholly,  upon  the  last  ground  made  by  re- 
spondents, to  wit:  '^That  the  transcript  on  file  in  this  case  fails 
to  comply  with  the  rules  and  practice  of  this  court."  I  will 
examine  that  point.  The  appellant  did  not  see  fit  to  adopt 
either  of  the  suggestions  of  the  court  of  January  18th ;  that  is, 
either  file  a  brief  or  dismiss  his  appeal.  He  was  not  required 
to  do  so.  He  took  another  course.  After  January  18th  he 
^^  obtained  permission  to  take  the  transcript  from  the  office  of 
the  clerk  for  the  purpose  of  making  amendments  or  a  new 
record."  This  permission  rested  in  parol,  and  is  not  in  the 
records  of  the  court.  I  take  this  statement  from  the  majority 
opinion.  That  a  permission  was  given  is  certain,  but  what  was 
its  scope,  intent,  and  extent  is  not  made  clear  by  any  record. 
This  permission  was  one  of  two  things— either  a  leave  to  simply 
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take  the  transcript  from  the  clerk's  office  for  the  purpose,  per- 
haps, of  examining,  reading,  or  referring  to  it,  and  returning  it 
to  the  clerk^s  office  in  its  integrity ;  or  it  was  a  leave  to  with- 
draw the  transcript  from  the  files — to  remove  it  from  the 
records  absolutely.  The  first  view  of  the  permission  wds  that 
it  was  a  loan  of  the  transcript  to  the  appellant ;  the  seoond  is 
that  it  was  practically  a  striking  of  the  transcript  from  the  files^ 
and  giving  it  to  appellant  for  his  own  use.  I  will  examine 
what  was  done  in  the  premises.  The  transcript,  on  appeal  in 
the  case,  was  filed  August  24,  1891.  As  above  noted,  it  would 
seem,  from  the  suggestions  of  January  18th,  that  after  the 
argument  the  court  was  not  wholly  satisfied  with  the  nature 
and  character  of  the  record.  The  suggestions  of  January  18th 
did  not  express  any  opinion  as  to  the  point  of  practice  which 
seemed  to  arise,  but  left  that  for  future  consideration.  I  speak 
of  what  seems  to  be  a  fair  interpretation  of  the  suggestions  of 
January  18th.  In  those  suggestions  I  find,  among  other  things, 
the  following:  "Again,  section  438  of  the  Code  of  Civil  Pro- 
cedure of  this  State,  provides  that,  on  an  appeal  from  an  order^ 
the  appellant  shall  furnish  tlie  court  with  a  copy  of  the  notice 
of  appeal,  undertaking,  the  order  appealed  from,  and  a  copy  of 
the  papers  used  on  the  hearing  in  the  court,  below,  such  copies 
to  be  certified,'^  etc. 

From  appellant's  aftier-conduct,  he  seems  to  have  been  guided 
by  the  words  last  cited,  instead  of  by  the  order  that  he  might 
file  a  brief  or  dismiss  his  appeal.  He  then  obtained  the  per- 
mission above  referred  to.  He  did  not  undertake  to  make 
amendments  to  his  old  record.  The  suggestions  of  the  court 
of  January  18th  make  it  apparent  that  the  court  had  some 
doubt  as  to  whether  the  nature  and  character  of  the  old  tran- 
script were  such  that  it  could  be  entertained  at  all  upon  an 
appeal  in  the  sort  of  case  which  seemed  to  be  at  bar.  The 
suggestions  of  January  18th  pointed  out  the  provisions  of  sec- 
tion 438  of  the  Code  of  Civil  Procedure  in  the  language  quoted 
above.  The  appellant  having  it  suggested  to  him  by  the  court 
that  a  statement  on  appeal  might  not  be  the  proper  practice  in 
his  case,  and  also  having  his  attention  called  by  the  court  to 
section  438,  and  his  case  being  an  appeal  from  an  order  grant- 
ing a  new  trial,  and  section  438  referring  to  an  appeal  from  an 
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order,  what  does  appellant  do?  He  gets  the  permission  above 
referred  to,  to  take  oat  the  transcript,  upon  which  transcript 
some  doubts  had  been  thrown  by  said  suggestions  of  the  court. 
As  this  permission  is  quoted  in  the  majority  opinion,  it  would 
seem  that  appellant  had  leave  to  take  out  the  transcript  for  one 
of  two  purposes — either  to  make  amendments  or  to  make  a 
new  reoord.  He  did  not  undertake  to  make  amendments,  and 
the  rules  of  the  court  as  to  the  manner  of  suggesting  and  mak- 
ing amendments  are  inapplicable.  He  could  not  amend  the  old 
record,  under  the  circumstances,  for,  if  the  faults  as  suggested 
as  possibly  existing  did  in  fact  exist,  they  were  radical  —  they 
went  to  the  very  nature  and  life  of  the  whole  transcript.  If  a 
statement  on  appeal  was  wrong  and  out  of  place,  and  the  correct 
practice  was  a  certification  of  the  papers  used  on  the  hearing  of 
the  motion  below,  under  section  438,  then  the  old  transcript  was 
not  amendable.  The  only  course  was  to  present  a  new  record, 
made  under  the  provisions  of  section  438.  It  was  not  a  ques- 
tion of  supplying  a  deficiency  in  the  record.  The  question  was 
to  get  the  case  to  this  court  by  another  vehicle — by  another 
procedure — by  making  a  record  of  another  character;  that  is, 
of  the  character  provided  for  in  section  438. 

Now,  that  is  what  appellant  has  done.  He  takes  the  old 
record  out,  and  comes  back  with  one  of  a  different  character,  to 
which  record  the  clerk  certified  as  follows:  ''And  I  further 
certify  that,  upon  a  hearing  of  the  motion  for  a  new  trial,  and 
the  making  of  said  order  granting  a  new  trial,  there  was  before 
the  court,  and  used  by  him,  the  aforesaid  complaint,  amended 
answer,  replication  to  amended  answer,  statement  on  motion  for 
a  new  trial,  and  the  aforesaid  affidavits."  This  is  the  sort  of 
record  which  seemed  to  be  contemplated  by  section  438.  This 
IB  the  kind  of  record  appellant  has  brought  here.  It  is  not 
material,  to  my  mind,  that  he  has  neglected  to  have  the  clerk 
of  this  court  mark  it  ''filed.'^  It  came  here  apparently  after 
January  29th,  for  that  is  the  date  of  its  certification  by  the 
district  clerk.  It  probably  should  have  been  marked  "filed" 
on  the  day  of  its  arrival  in  the  clerk's  office.  So  now  we  have 
a  record  under  section  438,  instead  of,  as  before,  a  record  by 
statement  on  appeal.  It  is  probably  true  that  much  of  the 
material  of  the  old  record  has  been  used  in  the  new,  and  the 
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material  of  the  old  that  was  not  needed  in  the  new  has  been 
omitted.  The  appellant  has  taken  the  material  of  the  old 
record^  and  added  some^  and  omitted  some,  and  made  a  new 
record^  of  another  character.  And  here  is  the  difficalty  as  to 
the  interpretation  and  understanding  of  the  permission  to  ap- 
pellant to  take  out  the  old  record.  If  that  permission  were 
simply  a  leave  to  appellant  to, borrow  the  record,  he,  of  course, 
had  no  right  to  disturb  its  integrity.  The  court  holds  that  such 
was  the  intent  or  permission,  and  the  court's  interpretation  of  its 
own  orders  must,  of  course,  prevail.  Then  appellant  has,  with- 
out leave,  pulled  to  pieces  a  record  of  the  court,  and,  with  the 
material  thereof,  has  constructed  a  new  record.  If  he  has  done 
this  wilfully  and  knowingly,  he  has  committed  a  serious  offense 
against  the  sacredness  of  the  court  records.  But  if  the  per- 
mission were  to  appellant  to  absolutely  take  the  transcript  as 
his  own;  to  remove  it,  not  only  from  the  office  of  the  clerk,  but 
from  the  files  of  the  court;  and  to  do  with  it  as  he  pleased  — 
then  he  has  committed  no  offense.  He  has  simply  used  some 
of  the  cast-off  material  of  an  old  structure,  and  therewith  built 
a  new  one.  He  comes  to  court  with  a  record,  apparently,  under 
the  provisions  of  section  438.  Whether  that  is  a  proper  record 
for  an  appeal  of  this  nature ;  whether  it  is  not  brought  here  too 
long  after  the  appeal  was  taken,  in  order  to  comply  with  rule 
xi.  (10  Mont.  599)  of  this  court — are  questions  not  under  con- 
sideration in  this  motion  to  dismiss  the  appeal.  But  this  in- 
terpretation of  the  permission  cannot  prevail  in  fact,  because 
the  court  views  the  permission  in  another  light. 

But  there  is  another  view  of  this  matter.  Assuming,  as  we 
must,  that  the  permission  was  simply  to  borrow  that  tran- 
script, still  the  fact  remains  that  appellant's  counsel  honestly 
believed  that  he  had  permission  to  take  it  absolutely.  This  is 
apparent  from  several  facts.  If  he  wanted  the  transcript  sim- 
ply for  inspection,  why  did  he  not  procure  it  under  the  simple 
procedure  of  rule  xxiii.  If  he  had  thought  that  he  was  only 
borrowing  the  transcript,  he  would  not  have  dared,  as  an  at- 
torney of  this  court,  to  pull  it  to  pieces,  and  destroy  its  charac- 
ter, as  he  received  it.  Such  an  act  was  sure  of  detection,  and  the 
counsel  made  no  concealment  of  his  actions.  He  is  an  ex-chief 
justice,  and  now  an  attorney  of  this  court,  in  good  and  honor- 
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able  standing;  and  he  says  in  open  court,  on  the  motion  to  dis- 
miss, that  what  he  had  done  he  believed  he  had  permission  to 
do.  As  long  as  he  stands  unimpeached  as  an  attorney  of  this 
court,  we  must  believe  his  statement  in  this  respect.  Again, 
the  fact  that  he  took  the  course  that  he  did  is  evidence  that  he 
believed  the  court  had  given  him  permission  so  to  do.  It  is 
simply  the  fact  that  appellant  interpreted  the  permission  of  the 
court  as  leave  to  do  what  he  did,  and  then,  upon  the 'hearing  of 
the  motion  to  dismiss,  he  stood  in  this  court,  and  said  that,  if 
he  had  misunderstood  the  permission  of  the  court ;  that  if  in 
fact  he  did  not  have  leave  to  do  with  the  transcript  as  he  had ; 
that  if  he  had  made  a  mistake,  he  was  able  to,  and  offered  to 
restore  the  transcript  to  its  original  condition,  as  it  was  when 
he  took  it  from  the  clerk's  office.  He  is  then  not  in  a  position 
to  deserve  a  dismissal  of  the  appeal. 

Eeverting  again  to  the  transcript,  have  changes  been  made  in 
the  record  without  the  knowledge  of  the  court  below?  That 
court's  clerk  certifies  to  this  record  that  it  contains  the  papers 
on  which  the  motion  below  was  heard.  Have  the  adverse 
parties  been  deprived  of  the  right  to  be  heard  as  to  this  record? 
The  adverse  parties,  with  their  motion  to  dismiss  the  appeal, 
also  in  apparent  lack  of  confidence  in  that  motion,  filed  a  sug- 
gestion of  diminution  of  the  record,  stating  that  the  record 
does  not  contain  certain  papers,  among  others  a  notice  of  motion 
for  a  new  trial,  which  notice,  it  is  observed  by  the  majority  of 
the  court,  is  not  present  in  this  record.  If  that  be  true,  if  the 
clerk  below  has  omitted  certain  papers  upon  which  the  motion 
was  heard  below,  and  respondent  suggests  the  matter  as  he  does, 
would  not  the  practice  be  to  order  such  papers  certified  up  to 
this  court  as  part  of  his  record,  under  rule  xii.  (10  Mont. 
599),  and  thus  has  not  respondent  all  that  he  needs  for  the 
hearing?  It  is  said:  "What  purported  to  be  a  statement  on 
appeal  has  been  transformed  by  the  appellant  into  a  statement 
on  a  motion  for  a  new  trial.''  It  is  true  that  in  the  original 
record  there  was  a  statement  on  appeal.  In  the  present  record 
there  is  a  statement  on  motion  for  a  new  trial,  which  statement, 
on  motion  for  a  new  trial,  the  clerk  certifies  was  one  of  th 
papers  on  which  th^  motion  was  heard.  This  certificate  is  sup 
posed  to  Amport  some  verity. 
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So,  if  appellant  has  rightfully  brought  this  transcript  to  this 
courts  and  it  is  not  sufficient,  in  not  containing  all  of  the  papers 
on  which  the  motion  below  was  heard,  it  can  be  amended  ac- 
cording to  respondent's  suggestions  of  diminution,  which  are 
filed. 

If  appellant  has  not  rightfully  taken  the  course  that  he  has, 
it  was  an  honest  mistake  on  his  part;  not  a  mistake  of  law,  or 
of  practice,  or  of  the  rules  of  the  court,  but  a  mistake  arising 
from  an  honest  misunderstanding  of  the  nature  and  scope  of  a 
permission  that  was  given  him — a  mistake  that  he  offers  to 
rectify  by  restoring  everything  to  the  status  in  quo  it  was  when 
he  took  the  transcript  Under  these  circumstances,  to  order  the 
appellant  turned  from  the  door  of  this  court  unheard  is  not  an 
order  in  which  I  can  concur. 


STATE,  Appellant,  v.  KIEF,  Respondent. 

[Argaed  Noyember  14. 1891.    Decided  April  18, 1892.] 

L^iBCKNT — Property  itolen  in  another  country — Proof s. — In  order  to  support  a 
conyiction  for  larceny  under  section  85,  fourth  diyiaion  of  the  Compiled  Stat- 
ntes,  where  the  indictment  charged  that  the  goods  were  feloniously  stolen  in 
Canada  and  afterwards  brought  into  a  certain  county  of  this  State  where  the 
defendant  did  feloniously  steal  them,  it  is  not  necessary  for  the  State  to  prove 
by  the  laws  of  Canada  that  the  taking  of  the  property  was  "  feloniously  steal- 
ing" in  that  country,  as  the  term  "  feloniously"  as  used  in  the  indictment  must 
be  defined  according  to  the  statute  of  this  State.  The  laws  of  Canada  are  not 
an  element  of  the  offense  charged  against  the  defendant.  (Db  Witt,  J., 
dissenting.) 

Appeal  from  Beoenth  Judicial  District^  Dawson  County. 

Indictment  for  larceny.  The  defendants  were  tried  before 
MiLBURN,  J.,  who  directed  a  verdict  of  not  guilty. 

Henri  J.  HaskeUy  Attorney-General,  and  Strevell  &  Porter^ 
for  the  State,  Appellant. 

Middlet<m  &  LigJU,  for  Respondent. 

Blake,  C.  J. — The  ind  ictment  alleges  that :  "  Richard  Kief, 
at  Wolsey,  and  within  the  Dominion  of  Canada,  on  the  thirteenth 
day  of  August,  A.  D.  1888,  did  feloniously  steal,  take,  and 
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carry  away  the  following  described  personal  property  [descrip- 
tion of  mares],  the  property  of  Robert  Mitchell,  the  said  Robert 
Mitchell  then  and  there,  to  wit,  at  the  date  last  aforesaid,  resid- 
ing at  Wolsey,  within  the  said  Dominion  of  Canada,  which 
said  property  was  of  the  value  of  two  hundred  dollars;  and 
that  he,  the  said  Richard  Kief,  did  afterwards,  and  on  the 
twenty-second  day  of  October,  A.  D.  1888,  bring  the  said  prop- 
erty, above  described,  into  the  said  county  of  Dawson,  in  the  then 
Territory  of  Montana  (now  State  of  Montana),  and  that  he, 
the  said  Richard  Kief,  did  then  and  there,  to  wit,  at  the  said 
county  of  Dawson,  then  Territory  (now  State)  of  Montana,  on 
the  said  twenty-second  day  of  October,  A,  D.  1888,  feloniously 
steal,  take,  and  carry  away  the  said  personal  property  above 
described  [description  of  mares];  the  same  being  then  and  tliere 
the  property  of  the  said  Robert  Mitchell,  and  which  said  prop- 
erty was  then  and  there  of  the  value  of  two  hundred  dollars. 
All  of  which  is  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Montana." 

It  is  conceded  by  counsel  that  this  indictment  has  been  framed 
under  the  following  statute:  *' Every  person  who  shall  feloni- 
ously steal  the  property  of  another  in  any  other  State,  Terri- 
tory, or  country,  and  shall  bring  the  same  into  tlie  Territory  of 
Montana,  may  be  convicted  and  punished  in  the  same  manner 
as  if  such  larceny  had  been  committed  in  this  Territory;  and, 
in  every  such  case,  such  larceny  may  be  charged  to  have  been 
committed  in  any  county  into  which  or  through  which  such 
stolen  property  shall  have  been  brought"  (Comp.  Stats. 
div.  4,  §  85.) 

Upon  the  trial  the  court  instructed  the  jury  to  return  a  ver- 
dict of  not  guilty,  upon  the  ground  that  no  evidence  had  been 
offered  to  prove  that  the  taking  of  the  property  in  Canada  was 
a  violation  of  the  law  of  that  country.  The  State  brings  this 
ruling  before  us  on  appeal. 

To  comprehend  this  question  the  doctrine  of  the  common  law 
should  be  considered,  and  the  necessity  for  this  statute  examined. 
Mr.  Russell,  in  his  work  on  Crimes,  says:  *^It  should  be 
further  observed  that  there  are  some  exceptions  to  the  rule  that 
a  larceny  is  committed  in  every  county  or  jurisdiction  into 
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which  the  thief  carries  the  goods;  for  if  the  original  taking  be 
such  whereof  the  common  law  cannot  take  cognizance,  as  if  the 
goods  be  stolen  at  sea,  the  thief  cannot  be  indicted  for  the  larceny 
in  any  county  into  which  he  may  carry  them.  So  if  a  larceny 
be  committed  out  of  the  kingdom,  though  within  the  king's 
dominions,  bringing  the  Stolen  goods  into  this  kingdom  will  not 
make  it  larceny  here.  •  ...  So  if  a  larceny  be  committed  in 
France  the  party  cannot  be  tried  in  England,  though  he  bring 
the  goods  here.  A  similar  exception  prevailed  formerly  where 
the  original  taking  was  in  Scotland  or  Ireland;  and  it  appears 
to  have  been  bolden  that  a  thief  who  had  stolen  goods  in  Scot- 
land could  not  be  indicted  in  the  county  of  Cumberland,  where 
he  was  taken  with  the  goods.''     (Vol.  2,  *119.) 

There  has  been  a  conflict  in  the  courts  of  the  States  of  the 
Union  in  the  application  of  this  principle  of  the  common  law. 
It  was  held  as  early  as  the  year  1794,  in  Stale  v.  Brovm,  1 
Hayw.  (N.  C.)  100;  1  Am.  Dec.  548,  that  a  party  who  stole  a 
horse  in  the  territory  south  of  the  Ohio  could  not  be  convicted 
of  larceny  in  the  State  of  North  Carolina,  to  which  he  had 
taken  the  property.  In  People  v.  Gardner,  2  Johns.  477,  it 
appeared  that  the  defendant  had  been  convicted  of  felony  in  the 
State  of  New  York  for  stealing  a  horse,  which  was  originally 
taken  in  the  State  of  Vermont.  The  Supreme  Court,  in  the 
year  1807,  said :  "We  are  of  opinion  that  the  prisoner  cannot 
be  tried  for  this  offense  in  this  State.  When  the  Original  tak- 
ing is  out  of  the  jurisdiction  of  this  State  the  offense  does  not 
continue  and  accompany  the  possession  of  the  thing  stolen,  as  it 
does  in  the  case  where  a  thing  is  stolen  in  one  county,  and  the 
thief  is  found  with  the  property  in  another  county.  ....  The 
prisoner  can  be  considered  only  as  a  fugitive  from  justice  from 
the  State  of  Vermont."  To  the  same  effect  is  People  v.  Schenck^ 
2  Johns.  479.  By  reason  of  these  decisions  a  statute,  of  which 
section  85,  supra,  is  in  substance  a  copy,  was  enacted.  In  People 
v.  Burke,  11  Wend.  129,  which  was  decided  in  the  year  1834, 
Chief  Justice  Savage  cited  this  statute  and  said:  "That  the 
statute  is  constitutional,  and  within  the  proper  sphere  of  legis- 
lative action,  I  cannot  doubt.  It  is  not  justly  liable  to  the 
objection  that  we  undertake  to  punish  offenses  committed  against 
another  government.    It  is  not  the  larceny  in  Canada  which  we 
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puDisb,  but  the  larceny  committed  in  the  State  of  New  York, 
in  every  place  into  which  the  stolen  property  has  been  brought. 
In  this  respect  the  statute  recognizes  the  common  law^  by  which 
the  possession  of  stolen  property,  in  contemplation  of  law,  re- 
mains in  the  owner,  and  the  thief,  therefore,  is  guilty  of  thefl 
in  every  place  into  which  he  carries  the  stolen  goods/'  Tiie 
statement  contains  these  facts:  ^'The  prisoner  was  indicted  for 
grand  larceny,  being  charged  with  having  stolen  money  in  the 
town  of  Grates,  in  the  county  of  Monroe,  in  this  State,  at  the 
general  sessions  in  which  county  he  was  tried.  On  the  trial  it 
appeared  that  the  money  in  question  was  stolen  by  the  prisoner 
at  York,  in  Upper  Canada,  from  which  place  he  came  to  the 
town  of  Gates,  where  a  part  of  the  stolen  money  was  found  in 
his  possession/'  The  doctrine  of  People  v.  Oardner^  aupra,  has 
been  approved  by  the  courts  of  several  States.  {Simmons  v. 
Oommonw.  6  Binn.  617;  Simpson  v.  SiaUy  4  Humph.  456 ;  Beal 
V.  8tcd£y  15  Ind.  378.)  In  Stanley  v.  StcUe,  24  Ohio  St.  166; 
15  Am.  Kep.  604,  it  was  held  that  a  thief  who  brings  stolen 
goods  from  the  Dominion  of  Canada  into  the  State  of  Ohio  does 
not  commit  larceny  within  the  State.  In  Cbmmonw.  v.  Vprich- 
ard,  3  Gray,  434;  63  Am.  Dec.  762,  it  was  held  that  a  person 
who  stole  goods  in  the  province  of  Novia  Scotia,  and  brought 
them  to  the  State  of  Massachusetts,  could  not  be  convicted  of 
larceny  under  the  laws  of  the  State.  The  same  court,  however, 
Id  Oommonw,  v.  Holder,  9  Gray,  7,  held  that  the  stealing  of 
goods  in  the  State  of  Bhode  Island,  and  bringing  them  into  the 
State  of  Massachusetts,  was  punishable  as  larceny  in  tlie  latter. 
This  ruling  had  been  announced  in  Oommonw,  v.  Cullins,  1 
Mass.  116,  and  Commonw,  v.  Andrews,  2  Mass.  14;  3  Am.  Dec. 
17.  See,  also,  Reg.  v.  Madge,  9  Car.  &  P.  29;  3  Greenleaf  on 
Evidence  [14th  ed.],  §  152;  1  Bishop  on  Criminal  Law  [4th 
ed.],  §§  107-109;  Oommonw.  v.  Madoon,  101  Mass.  1;  100 
Am.  Dec.  89;  2  Wharton's  Criminal  Law  [6th  ed.],  §§  1812- 
1817;  State  v.  Broum,  8  Nev.  208.) 

In  Oommonw.  v.  OuUins,  supra,  Mr.  Justice  Sedgwick  said : 
"The  court  were  clearly  of  opinion  that  stealing  goods  in  one 
State,  and  conveying  the  stolen  goods  into  another  State,  was 
similar  to  stealing  in  one  county  and  conveying  the  stolen  goods 
into  another^  which  was  always  holden  to  be  felony  in  both 
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counties.''  This  doctrine  has  been  recognized  in  numerous  de- 
cisions. (Cummings  v.  Slate,  1  Har.  &  J.  340;  Hamilton  v. 
State,  11  Ohio,  435;  State  v.  BarUeU,  11  Vt.  650;  State  v. 
Undet^ood,  49  Me.  181;  77  Am.  Dec.  254;  Watson  v.  Stofe, 
36  Miss.  608;  State  v.  Mis,  3  Conn.  185;  8  Am.  Dec.  176; 
State  V.  Bennett,  14  Iowa,  479.) 

In  State  v.  Baiilett,  supra,  it  appears  that,  "upon  the  trial  in 
the  court  below,  testimony  was  introduced,  tending  to  show  that 
the  respondent  stole  the  oxen  in  the  province  of  Lower  Canada, 
and  drove  them  into  this  county  where  he  sold  them.''  The 
indictment  is  not  published  in  the  report.  Mr.  Justice  Bedfield, 
in  the  opinion,  said:  "The  only  remaining  ground  urged  by 
the  respondent's  counsel  is  that  an  indictment  for  larceny  can- 
not be  sustained  here,  where  the  original  caption  was  in  the 
province  of  Canada.  If  this  question  were  entirely  new,  and 
to  be  now  decided  upon  the  weight  of  authority  at  common  law, 
I  confess  I  should  incline  to  the  view  taken  by  the  respondent's 
counsel;  for  it  is  expressly  laid  down  by  all  the  English  law 
writers  upon  this  subject."  The  court  then  quotes  from  Rus- 
sell on  Crimes,  8upra,  and  proceeds:  "But  in  this  State  the 
rule  has  been  too  long  settled,  and  recognized  by  too  long  and 
uniform  a  course  of  practice  and  decision  to  be  now  changed, 
unless  it  be  by  act  of  the  i^islature."  In  Stale  v.  Underwood, 
supra,  the  indictment  charged  the  defendants  with  the  crime  of 
larceny.  In  the  statement  the  reporter  says:  "The  articles 
stolen  were  alleged  to  be  the  property  of  one  Christian  Brahn, 
and  the  evidence  on  the  trial  sustained  the  allegation.  It  was 
alleged  in  the  indictment  that  the  property  was  stolen  from  said 
Brahn  'at  Eastport,  in  the  county  of  Washington.'  There  was 
testimony  to  prove  that  the  property  was  stolen  from  the  owner 
from  a  vessel  to  which  he  belonged,  then  at  St.  Andrews,  in 
the  province  of  New  Brunswick;  that  the  defendants  were  fol- 
lowed to  Eastport,  and  the  property  found  in  their  possession." 
The  court,  by  Mr.  Justice  Hathaway,  said :  "The  allegations  in 
the  indictment  were  that  they  stole  certain  goods  in  the  countj 
of  Washington,  the  property  of  a  certain  person  named.  It 
was  necessary  for  the  government  to  prove  the  property  in  the 
goods,  and  all  the  material  allegations,  in  the  indictment,  aa 
alleged.    It  was  incumbent  on  the  government  to  prove  that 
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the  defeDdants  actually  took  and  carried  away  the  goods  feloni- 
ously in  that  county,  or  had  such  felonious  possession  of  them 
there  as  would,  according  to  the  laws  of  this  State,  constitute, 
*in  legal  contemplation,^  a  felonious  caption.'^ 

Mr.  Bishop,  upon  this  subject,  writes :  "  Since  larceny  con- 
sists of  any  asportation  of  the  goods  of  another  through  tres- 
pass, by  one  who  simultaneously  means  to  steal  them,  the 
complete  offense  is  committed  in  every  locality  in  which  such 
asportation,  trespass,  and  intent  to  steal  concur.  So  that  the 
same  goods  may  thus  be  stolen  successively,  by  the  same  person, 
in  as  many  countries,  States,  and  counties  as  he  can  carry  them 
into  or  through;  and  he  may  be  indicted  in  any  place  wherein 
these  things  transpired  together,  within  the  jurisdiction  of  the 
prosecuting  power,  at  its  election.     Such  is  the  doctrine  of 

principle,  judicially  sustained  in  a  part  of  our  States 

No  judge  has  maintained,  in  words,  that  the  laws  of  a  foreign 
State  or  country  could  so  operate  with  us  as  to  exempt  a  man 
from  punishment  for  violating  our  own  laws  on  our  own  soil, 
yet  many  have  held  this,  in  effect,  refusing  to  convict  one  of  the 
larceny  of  goods  in  our  own  State  if  he  had  first  stolen  them  in 
another  State  or  country,  from  which  he  brought  them  here.'' 
(Bishop's  Directions  and  Forms,  §  607.) 

Statutes  had  been  enacted  in  England,  and  in  many  States  of 
the  Union,  to  remove  every  doubt  relating  to  this  question  of 
jurisdiction,  and  punish  parties  who  have  been  guilty  of  acts, 
which  have  been  described  in  the  cases  already  cited.     The 
forgoing  section  of  our  criminal   laws,  which  was  enacted 
February  23,  1887,  belongs  to  this  class  of  legislation.     We 
liave  already  referred  to  the  opinion  of  the  court  upon  this 
statute  in  People  v.  Burke,  supra.    In  Qmmonw.  v.  Maoloon, 
mipray  Mr.  Justice  Gray  said:   '^Yet,  if  the  legislature  see  fit 
to  provide  that  the  bringing  into  the  State  of  goods  taken  with- 
out right  from  the  owner  in  a  foreign  country  shall  be  punished 
here  as  larceny,  it  is  within  their  constitutional  authority  to  do 
TO."     In  Hemmaker  v.  SUite,  12  Mo.  463;  61  Am.  Dec.  172 
(decided  in  the  year  1849),  Judge  Napton,  for  the  court,  said : 
*'Our  statute  was  obviously  intended  to  punish  offenses  com- 
mitted against  our  criminal  laws,  and  not  those  which  were 
committed  without  the  jurisdiction  of  the  State,     If  the  legis- 
VoL.  xn.— 7. 
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lature  think  it  expedient  to  declare  that  a  person  who  is  guilty 
of  grand  larceny  in  another  State  or  country,  and  brings  within 
our  jurifldiction  the  stolen  goods,  shall  be  considered  as  guilty 
of  grand  larceny  here,  it  is  clearly  within  their  constitutional 

power  to  make  such  enactment The  legislature  punish 

the  offense  committed  in  this  State  by  bringing  the  stolen  prop- 
erty into  it,  and  in  doing  so,  they  merely  codify  a  settled  principle 
of  the  common  law,  applicable  to  different  counties,  and  extend 
it  here  to  neighboring  States  and  foreign  countries."  In  State 
V.  Butler,  67  Mo.  61,  which  was  determined  in  the  year  1877, 
it  was  urged  that  this  statute  was  unconstitutional;  but  the 
case  of  Henmiaker  v.  State,  supra,  was  affirmed.  (See,  also, 
People  V.  Williams,  24  Mich.  156;  9  Am.  Rep.  119.) 

Most  of  the  precedenta  of  indictments  in  reports  do  not  set 
forth  the  facts  which  occurred  in  any  foreign  country  or  State. 
{People  V.  Burke,  supra;  Hemmaker  v.  State,  supra;  State  v. 
Undet^ood,  supra;  State  v.  Newman,  9  Nev.  48;  16  Am.  Rep. 
3;  State  v.  Bamett,  15  Or.  77.)  Mr.  Bishop  writes:  "Under 
the  correct  doctrine,  it  not  being  important  to  consider  the 
other  cases,  the  sufficient  and  better  way  is  to  frame  the  indict- 
ment without  any  reference  to  what  took  place  in  other  locali- 
ties, simply  for  the  larceny  in  the  county  of  the  jurisdiction. 
Where,  as  in  some  States,  there  is  a  statute  on  the  subject,  its 
terms  will,  of  course,  if  it  is  the  foundation  of  the  proceeding, 
be  pursued."  (Directions  and  Forms,  §  608.)  Our  statute, 
supra,  declares  that  "  such  larceny  may  be  charged  to  have  been 
committed  in  any  county  into  which  or  through  which  such 
stolen  property  shall  have  been  brought."  This  indictment 
alleges  that  Kief 'Mid  feloniously  steal,  take,  and  carry  away'' 
the  property  of  Mitchell,  within  the  Dominion  of  Canada,  and 
bring  the  same  into  the  said  county  of  Dawson. 

What  is  the  difference,  if  any,  in  the  meaning  of  the  word 
^*  feloniously,"  which  is  employed  in  two  clauses  of  the  indict- 
ment? This  is  the  decisive  point  which  determines  the  rule 
of  proof  which  should  govern  the  court  upon  the  trial.  We 
confess  that  the  authorities  cannot  be  reconciled,  and  that  the 
question  is  environed  by  extreme  difficulties.  The  court  below 
evidently  followed  Commonw.  v.  Uprichard,  supra,  and  SUxnl&y 
V.  State,  supra,  in  which  the  facts  relating  to  the  stolen  prop- 
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erty  are  like  those  of  the  case  at  bar.  Chief  Justice  Shaw,  in 
Ckmimonw.  v.  Upricfiard,  supra,  said:  "Laws  to  punish  crimes 
are  essentially  local^  and  limited  to  the  boundaries  of  the  State 
prescribing  them.  Indeed,  this  case  and  the  cases  cited  proceed 
on  the  ground  that  the  goods  were  actually  stolen  in  this  State. 
The  commission  of  the  crime  in  Nova  Scotia  was  not  a  viola- 
tion of  our  law,  and  did  not  subject  the  offender  to  any  punish- 
ment  prescribed  by  our  law.  This  indictment  proceeds  on  that 
ground,  and  alleges  the  crime  of  larceny  to  have  been  committed 
in  violation  of  the  laws  of  this  commonwealth,  and  within  the 
body  of  this  county.  It  is  only  by  assuming  that  bringing 
stolen  goods  from  a  foreign  country  into  this  State  makes  the 
act  larceny  here  that  this  allegation  can  be  sustained;  but  this 
involves  the  necessity  of  going  to  the  law  in  force  in  Nova 
Scotia  to  ascertain  whether  the  act  done  there  was  felonious, 
and  consequently  whether  the  goods  were  stolen.  So  that  it  is 
by  the  combined  operation  of  the  force  of  both  laws  that  it  is 

made  felony  here But  what  are  stolen  goojs?    Are 

we  to  look  to  our  own  law,  or  to  the  law  of  Nova  Scotia,  to 
determine  what  is  a  felonious  taking,  what  is  the  animus  furandi, 
and  the  like?  If  we  look  to  the  law  of  Nova  Scotia,  and  that 
law  is  different  from  ours,  in  defining  and  prescribing  theft, 
then  we  may  be  called  on  to  punish  as  a  crime  that  which 
would  be  innocent  here.  If  we  look  to  our  own  law,  then  a 
taking  and  carrying  away  of  goods  in  Nova  Scotia  under  circum- 
stances which  would  not  be  criminal  there  might  be  punishable 
here.*'  Judge  Mcllvaine,  for  the  court,  in  Stanley  v.  SiaJte, 
SJipra,  said :  "The  theory  of  the  law,  upon  which  the  propriety 
of  the  conviction  is  claimed,  is  based  on  the  assumption  that  the 
property  was  stolen  in  Canada  by  the  prisoner.  By  what  rule 
shall  it  be  determined  whether  the  acts  of  the  prisoner,  whereby 
be  acquired  the  possession  of  the  goods  in  Canada,  constituted 
the  crime  of  larceny?  By  the  laws  of  this  State?  Certainly 
not.  The  criminal  laws  of  this  State  have  no  extra  territorial 
operation.  If  the  acts  of  the  prisoner,  whereby  he  came  in 
possession  of  the  property  described  in  the  indictment,  were  not 
inhibited  by  the  laws  of  Canada,  it  is  perfectly  clear  that  he 
was  not  guilty  of  larceny  there.  It  matters  not  that  they  were 
such  as  would  have  constituted  larceny  if  the  transaction  had 
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taken  place  in  this  State I  have  no  doubt  the  legis> 

lature  might  make  it  a  crime  for  a  thief  to  bring  into  this 
Slate  property  stolen  by  him  in  a  foreign  country;  and^  in 
order  to  convict  of  such  crime,  it  would  be  necessary  to  prove 
the  ejcistence  of  foreign  laws  against  larceny.  The  existence  of 
such  foreign  laws  would  be  an  ingredient  in  the  statutory  of- 
fense.^' Our  legislative  assembly  has  defined  the  crime  which 
the  learned  judge  mentioned  in  his  opinion,  and  these  decisions 
of  Massachusetts  and  Ohio  hold  that  the  laws  of  the  foreign 
country  do  constitute  a  material  element  thereof. 

Upon  the  other  hand,  the  court  in  Hemmaker  v.  Staiey  supra, 
said:  ^'In  the  determination  of  the  character  of  the  offense, 
there  is  no  necessity  for  inquiring  what  may  be  larceny  under 
the  laws  of  the  country  where  the  offense  was  committed.''  In 
Slate  V.  Underwood,  supra,  the  court  further  said:  '^The  laws 
of  the  foreign  country  are  not  included  among  the-elements 
which  constitute  the  crime  for  which  the  defendants  were  in- 
dicted. They  were  not  charged  with  violating  the  laws  of  the 
foreign  country,  and  those  laws  could  not  be  legally  introduced 
on  the  part  of  the  prosecution  in  the  proceedings  against  the 
defendants.  Whether  or  not  the  defendants  were  guilty  of 
stealing  the  goods  must  be  fii*st  determined  according  to  our 
laws  concerning  larceny;  and,  if  they  were  thus  guilty,  then 
the  guilty  possession  of  the  goods  here  was  larceny  here.''  In 
People  V.  Staples,  91  Cal.  23,  the  defendant  was  convicted  of 
the  crime  of  grand  larceny  in  the  Superior  Court  of  the  county 
of  Los  Angeles;  and  Chief  Justice  Beatty,  in  the  opinion,  said: 
"The  information  charges,  in  plain,  direct,  and  unequivocal 
terms,  that  th4  defendant  did,  in  the  Territory  of  Arizona,  un- 
lawfully, wilfully,  and  feloniously  take,  steal,  and  carry  away 
from  the  possession  of  one  Margaret  McGr^or  a  watch  and 
chain  of  the  value  of  seventy-five  dollars,  then  and  there  being 
the  personal  property  of  said  Margaret  McGregor,  and  that, 
after  having  so  unlawfully  taken  and  stolen  said  watch  and 
chain,  he  did  bring  the  same  into  the  county  of  Los  Angeles. 
This  states  the  exact  offense  defined  in  section  497  of  the  Penal 
Code,  the  jurisdiction  of  which  is,  by  section  789,  conferred  upon 
any  county  of  the  State  into  or  through  which  the  stolen  prop- 
erty has  been  brought It  is  contended  that  the  evidence 
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does  not  sustain  the  verdict  because  (1)  there  was  no  evidence  as 

to  the  laws  of  Arizona  defining  larceny As  to  the  first 

objection,  we  say  that  the  laws  of  Arizona  have  no  bearing  upon 
the  question  whether  our  laws  have  been  violated.  We  do  not 
assume  to  punish  offenses  against  the  laws  of  other  States  and 
Territories.  When  we  undertake  to  punish  as  larceny  the  bring- 
ing into  this  State  goods  that  have  been  stolen  in  another  State 
or  country,  we  mean  goods  that  have  been  stolen  according  to 
our  definition  of  larceny,  for  which  we  look  to  our  own  laws 
exclusively,  and  not  the  laws  of  other  countries."  The  sections 
of  the  Penal  Code  which  are  referred  to  in  the  opinion  of  Chief 
Justice  Beatty  are  similiar  to  section  85,  supra. 

We  have  endeavored  to  present  fairly  the  views  of  the  jurists 
upon  both  sides  of  this  long  controversy,  and  it  is  not  possible 
to  add  anything  to  the  arguments,  which  have  been  exhaustive 
and  profound.  We  have  concluded  that  the  intention  of  the 
legislative  assembly  can  be  most  effectually  enforced  by  adher- 
ing to  the  doctrine  that  the  term  "feloniously,"  in  the  indict- 
ment, should  be  defined  according  to  the  statute  of  this  State, 
and  that  the  laws  of  the  Dominion  of  Canada  do  not  enter  into 
the  offense  charged  against  Kief,  and  are  therefore  inadmissible. 
It  is  competent  to  introduce  testimony  as  to  the  conduct  of  Kief 
with  relation  to  the  property  described  in  the  indictment,  both 
in  Canada  and  Dawson  County.  The  court  below  committed 
an  error  in  its  ruling  and  instructions  to  the  jury. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  and 
that  the  cause  be  remanded  for  a  new  trial. 

Beveraed. 

Harwood,  J,,  concurs. 

Db  Witt,  J. — The  rule  as  laid  down  by  the  opinion  of  the 
court  seems  to  be  sustained  by  authority,  and  has  the  virtue  of 
practicability,  but  I  doubt  the  logic  of  the  conclusion.  De- 
fendant is  charged  with  feloniously  stealing  the  property  in 
the  Dominion  of  Canada,  and  bringing  it  into  this  State, 
which  is  an  offense  by  statute.  What  is  "felonious  stealing" 
in  Canada?  It  would  seem  that  there  is  one  method  only 
of  answering  this  question ;  that  is,  to  ascertain  from  the  laws 
of  Canada  what  "felonious  stealing"  is  in  that  country.     (See 
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Chief  Justice  Shaw,  in  Commcmw,  v.  Uprichardy  3  Gray,  434; 
63  Am.  Dec.  762,  and  an  able  opinion  and  review  of  the  au- 
thorities in  Stanley  v.  State,  24  Ohio  St.  166;  15  Am.  Bep. 
604.) 


HERSHFIELD  et  al.,  Appellanto,  v.  ROCKY  MOUNT- 
AIN BELL  TELEPHONE  COMPANY,  Respondent. 

[Bubmitted  October  17, 1891.    Bedded  May  2, 1892.  J 

Town  Sites—  TUle  to  streets.  —An  original  claimant  of  a  lot  in  a  town  site,  entered 
according  to  the  Act  of  Congress  of  March,  1867  (g  2387>  Bev.  Stats.  U.  B.), 
and  the  territorial  legislation  relating  thereto  (Sesa.  Laws,  1867),  was  entitled 
to  receive  a  deed  therefor  from  the  probate  jndge,  in  whom  title  was  vested  as 
trustee,  only  after  the  town  site  had  been  surveyed  into  blocks,  lote,  streets,  and 
alleys,  and  a  plat  of  such  survey  filed  in  the  office  of  the  county  recorder,  after 
which  filing  the  streets  and  alleys  designated  in  such  plat  remained  dedicated 
to  public  use  forever,  and  therefore  such  claimant  acquired  no  title  in  fee  to 
any  portion  of  a  street  or  alley  upon  which  his  lot  abutted. 

Same — Same  ^Telephone  ootnpanies — Erection  of  poles, — In  an  action  to  restrain 
by  injunction  the  erection  of  a  telephone  pole  in  a  street  upon  the  edge  of  the 
sidewalk  in  front  of  plaintiff's  lot,  an  averment  in  the  complaint  that  since  the 
entry  of  the  town  site  that  portion  of  the  street  or  sidewalk  upon  which  defend- 
ant proposed  to  erect  a  pole  was  cut  off  from  plaintiff's  lot  by  their  predecessors 
in  interest  for  street  purposes,  and  for  the  benefit  of  their  property,  is  insuf- 
ficient to  show  title  in  fee  to  the  portion  of  the  sidewalk  in  question,  in  the 
absence  of  any  averment  showing  that  such  portion  had  been  cut  off  since  the 
conveyance  of  the  lot  to  plaintiff's  predecessors  by  the  town-site  trustee,  and 
therefore  plaintiff  could  not  prevent  such  use,  in  that  it  imposed  an  additional 
servitude  upon  an  easement  granted  by  their  predecessors  in  interest. 

Telephonx  Companies —  Use  of  city  streets, — The  erection  of  telephone  poles  to 
a  reasonable  extent  in  the  streeto  of  a  city  is  within  the  uses  to  which  the  streets 
may  be  lawfully  put  when  such  use  is  sanctioned  by  the  duly  authorized  mu- 
nicipal agento. 

Same — OUy  charter— Potoer  to  regulate  construed, — The  grant  in  a  city  charter  of 
power  to  license,  tax,  and  regulate  telephone  companies  carries  with  it  the  power 
to  grant  such  companies  the  right  to  erect  and  maintain  poles  in  the  street. 

FoBEiON  CoBPOEATiONa — Ncglect  to  file  cm-tijwate, — A  non-compliance  by  a  foreign 
corporation,  doing  business  in  this  State,  with  section  442,  fifth  division  of  the 
Compiled  Statutes,  which  requires  the  filing  by  such  corporation  of  a  copy  of 
its  charter*  or  certificate  with  the  county  recorder,  and  for  a  neglect  so  to  do- 
subjects  it  to  a  penalty,  and  renders  void  all  ito  acts  and  contracts  during  the 
period  of  such  neglect,  is  of  no  avail  to  a  plaintiff  seeking  to  enjoin  an  act  of 
such  corporation  where  the  complaint  fails  to  state  a  cause  of  action.  {Khng 
T.  National  M,  db  E,  Co,  4  Mont.  1,  cited.) 

Appeal  from  First  Judicial  District^  Lewis  and  Clarke  County^ 

Action  for  an  injunction.     Defendant's  demurrer  to  the  com* 
plaint  was  sustained  by  Hunt,  J. 
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McConnell  &  Qayberg^  for  Appellants. 

L  The  respondenti  being  a  foreign  corporation^  can  only 
have  existence  in  this  State  hy  virtue  of  interstate  comity. 
(Copper  Manuf.  Co.  v.  Ferffuson,  113  U.  S.  727;  Powder  Bwer 
Cattle  Co.  V.  Custer  Oounty,  9  Mont.  145 ;  8  Am.  &  Eng.  Encycl. 
of  Law,  pp.  330,  331,  and  notes  332,  333,  335,  338,  339,  340.) 
The  clause  upon  which  appellants  rely  was  not  in  the  statute 
(ch.  xxiv.  p.  720,  5th  div.  Comp.  Stats.)  at  the  time  of  the  de- 
cision in  King  v.  National  M.  &  E.  Co.  4  Mont.  1.  The  clause 
reads :  '^  And  all  acts  and  contracts  made  by  such  corporation 
during  the  time  it  shall  so  fail  and  neglect  to  file  said  statement 
and  certificate  shall  be  void  and  invalid  as  to  such  corpo- 
rations.^' If,  then,  such  foreign  corporation,  in  the  course  of 
its  business,  makes  a  contract  or  does  any  other  act,  such  con- 
tract or  act  will  be  held  as  to  it  void  and  invalid,  and  the  au- 
thorities are  uniform  that  where  the  corporation  brings  an 
action  to  enforce  such  contract,  it  will  be  repelled.  {Oincinnaii 
M.  H.  A.  Co.  V.  Rosenthal,  55  111.  85;  8  Am.  Rep.  626; 
Nalional  Mut.  F.  Ins.  Co.  v.  Pursell,  10  Allen,  232;  Roche  v. 
Ladd,  1  Allen,  441 ;  Thome  v.  Travellers'  Ins.  Co.  80  Pa.  St. 
15;  21  Am.  Rep.  89;  Bank  of  Columbia  v.  PagCy  6  Or.  431; 
In  re  Comstock,  3  Sawy.  218 ;  Rising  Sim  Ins.  Co.  v.  Slaughter, 
20  Ind.  520.)  There  is  nothing  in  the  case  of  the  Powder 
River  Cattle  Co.  v.  Custer  County,  9  Mont.  145  which  contra* 
venes  this  doctrine.  In  .that  case  the  distinction  is  that  while 
a  foreign  corporation  in  this  State  can  own  property,  and  can  sue 
and  be  sued,  it  can  never  bring  suits  for  the  purpose  of  enforc- 
ing a  right  growing  out  of  its  own  acts  or  contracts  which  are 
expressly  declared  to  be  void  and  invalid  by  our  statute.  (See, 
also,  Copper  Manuf.  Co.  v.  Ferguson,  113  U.  8.  727.) 

II.  The  action  of  the  city  council  in  passing  ordinance  No. 
187,  granting  an  easement  in  the  streets  to  the  respondent,  is 
uBra  viris,  and  void,  (a)  The  city  has  no  power  except  what 
it  derives  from  its  charter.  (Dillon  on  Municipal  Corporations, 
§§  89,  698;  Smith  v.  Newbum,  70  N.  C.  15;  16  Am.  Rep.  766; 
Cook  Co.  V.  MeCrea,  93  111.  236;  Ottawa  v.  Carey,  108  U.  8. 
110;  KeUy  v.  Tovm  of  Milan,  21  Fed.  Rep,  842.)  (6)  "Any 
fair,  reasonable  doubt  concerning  the  existence  of  the  power  is 
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resolved  by  the  ooart  against  the  oorporation,  and  the  power  is 
denied/'  (Dillon  on  Municipal  Corporations,  §  89 ;  Williams 
V.  Datddsan,  43  Tex.  33 ;  Brenham  v.  Brenham  Water  Go,  67 
Tex.  542;  Hanger  ▼.  Dee  Moines,  52  Iowa,  193;  35  Am.  Rep. 
266;  C%  of  Corvallis  v.  Oarlile,  10  Or.  139;  45  Am.  Rep. 
134 ;  Kirkham  v.  Bussell,  76  Va.  956 ;  Tax  Collector  v.  Dend- 
inger,  38  La.  An.  261.)  (c)  The  implied  or  incidental  power 
of  a  municipal  corporation  must  be  germane  to  the  purpose  for 
which  it  was  created.  {Mayor  v.  Yuille,  3  Ala.  137;  36  Am. 
Dec.  441;  Harris  v.  Intendant,  28  Ala.  677;  Iniendant  v. 
Oiandler,  6  Ala.  899.)  (d)  Courts  adopt  a  strict,  rather  than 
a  liberal  construction  of  powers.  Any  ambiguity  or  doubt 
arising  out  of  the  terms  used  by  the  legislature  must  be 
resolved  in  favor  of  the  public.  {Minium  v.  Larue,  23  How. 
435 ;  Thomp8<m  v.  Lee  Co.  Z  Wall.  327 ;  Thomas  v.  Richmond, 
12  Wall.  349;  Gark  v.  Davenport,  14  Iowa,  495;  Leonard  v. 
CdnUm,  35  Miss.  189;  LafayeUe  v.  Cox,  5  lud.  58.)  (c)  The 
language  of  ordinance  No.  187  is,  "There  is  hereby  granted, 
etc.,  for  a  full  term  of  twenty  years/'  Such  a  grant  is  a  fran- 
chise arising  to  the  dignity  of  an  easement  in  the  streets  of 
the  city,  and  when  accepted,  becomes  a  contract  with  all  die 
inviolable  character  which  the  Constitution  attaches  to  con- 
tracts. {MUhau  V.  Sharp,  27  N.  Y.  611;  84  Am.  Dec.  314- 
316;  Nash  v.  Lcywry,  37  Minn.  261 ;  People  v.  West  Side  B.  B. 
Cb.  36  Am.  &  Eng.  R.  R.  Cas.  70;  People  v.  Chicago  West 
Dio.  By.  Cb.  18  111.  App.  125;  Qrand  Bapids  E.  L.  &  P.  Co. 
V.  Grand  Bapids  E.  E.  L.  &  F.  G.  Co.  33  Fed.  Rep.  666,  last 
paragraph.)  (/)  The  only  authority  which  the  city  possesses 
relative  to  telephone  companies  is  found  in  section  44  of  its 
charter.  This  provides  that  the  city  council  shall  have  power 
to  ^^  license,  tax,  and  regulate  auctioneers,  merchants,  peddlers, 
etc.,  telephone  companies,  etc.,  and  all  other  branches  of  busi- 
ness." (jg)  As  to  the  meaning  and  construction  to  be  given  to 
the  words  "to  license,  tax,  and  regulate,"  see  Bouvier's  Law 
Dictionary,  tit  "License";  Dillon  on  Municipal  Corporations, 
§  319,  note  1;  §  357,  note  2;  §  764;  Desty  on  Taxation,  §  611; 
Ash  V.  People,  11  Mich.  350;  83  Am.  Dec.  740;  City  of  Kansas 
V.  Carrigany  18  Mo.  App.  214;  City  of  St.  Louis  v.  Spiegel,  75 
Mo.  146. 
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III.  The  fee  to  the  locus  in  qm  is  in  the  appellants,  subject 
to  the  easement  of  the  public  for  the  ordinary  purposes  of  a 
highway.  The  erection  of  telephone  poles  upon  a  street  or 
other  highway,  where  the  fee  is  in  the  abutting  owner,  is  the 
imposition  of  a  new  servitude.  (Lewis'  Eminent  Domain, 
§  131;  Dillon  on  Municipal  Corporations,  §  698  a;  Elliott  on 
Roads  and  Streets,  p.  553,  et  seq.;  Board  of  Trade  Td,  Oo.  v. 
Bametty  107  111.  507 ;  47  Am.  Rep.  453 ;  Western  Unim  TeL 
Oo.  V.  Williams,  86  Va.  696;  19  Am.  St.  Rep.  908;  Stoioera  v. 
Podal  Tel,  Cable  Oo.  68  Miss.  559;  24  Am.  St.  Rep.  290; 
Oiegpeake  &  P.  Tel.  Cd.  v.  McKenzie,  Md.  March  4,  1891,  21 
Atl.  Rep.  698;  American  etc.  Tel.  Go.  v.  Pearce,  71  Md.  535; 
Broome  v.  New  York  eto.  Tel.  Oo.  42  N.  J.  Eq.  141 ;  Metropolis 
tan  etc.  Tel.  Go.  v.  Golwett  Lead  Go.  50  N.  Y.  Sup.  Ct.  488 ; 
Atlantic  etc.  Co,  v.  Chicago  Ry.  Oo.  6  Biss.  158;  Willis  v.  Erie 
etc.  Co.  37  Minn.  347 ;  Duseribury  v.  Western  Union  TeL  Co.  64 
How.  Pr.  1206.  Cordra,  Pierce  v.  Drevo,  136  Mass.  75;  49 
Am.  Rep.  7 ;  Julia  etc.  Assoc,  v.  Bell  TeL  Co.  88  Mo.  258 ;  57 
Am.  Rep.  398;  McCormick  v.  District  of  Columbia,  4  Mackey, 
396;  54  Am.  Rep.  284.)  The  cases  in  Massachusetts  and 
Missouri  were  decided  by  a  divided  court.  While  the  contem- 
plated use  of  a  highway  is  not  to  be  limited  to  such  vehicles  or 
modes  of  travel  as  may  be  in  use  at  the  time  of  dedication,  and, 
hence,  by  the  great  weight  of  judicial  opinion,  street  railways 
with  cars  propelled  by  horse-power,  are  not  regarded  as  impos- 
ing such  a  new  servitude  as  will  entitle  the  owner  of  the  fee  to 
additional  compensation,  still,  street  cars  propelled  by  steam  are 
BO  r^arded.  At  this  point  the  line  of  distinction  has  been 
drawn  by  the  great  weight  of  judicial  authority.  {Story  v.  New 
York  E.  R.  K  Go.  90  N.  Y.  122,  126;  43  Am.  Rep.  146; 
Lahr  v.  Metropolitan  E.  Ry.  Co.  104  N.  Y.  268 ;  In  re  New 
York  E.  R.  R.  Co.  70  N.  Y.  327;  Elliott  on  Roads  and  Streets, 
526,  527,  535;  Williams  v.  New  York  Central  R.  R.  Q).  16 
N.  Y.  97;  69  Am.  Dec.  651 ;  Wager  v.  Troy  Union  R.  R.  Co. 
25  N.  Y.  526,  535 ;  Jersey  City  &  Bergen  R.  R.  Co.  v.  Jersey 
aty  &  Hoboken  Horse  R.  R.  Co.  20  N.  J.  Eq.  61 ;  Imlay  v. 
Union  Branch  R.  R.  Oo.  26  Conn.  249,  255;  68  Am.  Dec.  392; 
Grand  Rapids  &  Indiana  Ry.  Go.  v.  Heisel,  38  Mich.  62 ;  31 
Am.  Rep.  306 ;  Sherman  v.  Milwaukee  L.  S.  &  W.  R.  R.  Go. 
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40  Wis.  645;  Kucheman  v.  Chicago  do.  Ry.  46  Iowa,  366; 
Kaiser  v.  81.  Paul  cfc.  12.  R.  Go.  22  Minn.  149;  Southern 
Pacific  R.  R.  Co.  v.  Reedy  41  Cal.  256;  Cooley's  Constitutional 
Limitations,  646,  650;  2  Pillon  on  Municipal  Corporations^ 
§§  722,  725.) 

IV.  An  injunction  will  lie,  restraining  the  respondent  from 
erecting  said  pole  upon  the  ground  that  it  is  a  continuing  and 
permanent  trespass,  and  that  compensation  must  fird  be  made 
to  the  owner  of  the  fee  before  the  right  of  way  can  be  acquired. 
(Elliott  on  Roads  and  Streets,  537,  538;  Commomw.  v.  PitUburg 
R.  R.  Co.  24  Pa.  St.  159;  62  Am.  Dec.  372;  Walker  v.  Emer- 
son,  89  Cal.  456;  Robert  v.  Sadler,  104  N.  Y.  234;  58  Am. 
Rep.  498;  Learned  v.  OasUe,  78  Cal.  461;  Richards  v.  Dower, 
64  Cal.  64 ;  Railway  Co.  v.  Lawrence,  38  Ohio  St.  41 ;  43  Am. 
Rep.  419;  ManchesLer  Cotton  Mills  v.  Tovm  of  Mandieder,  25 
Gratt.  828 ;  Cameron  v.  Board  of  Supervisors,  47  Miss.  265 ; 
City  of  Paris  v.  Mason,  37  Tex.  451 ;  Sidener  v.  Norristown 
etc.  Co.  23  Ind.  626;  Pterpoint  v.  Toion  of  Hartnsville,  9 
W.  Va.  218;  Southwestern  R.  R.  Co.  v.  Southern  etc  Tel.  Co.  46 
Ga.  46;  Pomeroj^s  Equity  Jurisprudence,  §  1347;  Jei*ome  v. 
Ross,  7  Johns.  Ch.  315 ;  11  Am.  Dec.  485,  and  note  on  p.  507 ; 
Sankey  v.  SS^.  Mary's  Academy,  8  Mont.  265;  Davenport  v* 
Kleinschmidt,  6  Mont.  502 ;  MUhau  v.  Sharp,  supra.) 

H.  G.  Mclntire,  for  Respondent. 

I.  Even  if  it  were  true  that  respondent  had  not  complied 
with  the  Montana  statute  relating  to  foreign  corporations  the 
result  claimed  by  appellants  would  not  follow.  This  is  not  a 
case  where  the  foreign  corporation  is  seeking  to  enforce  a  contract 
made  in  violation  of  law;  but  one  wherein  it  is  defending  itself 
against  the  aggressive  acts  of  others.  That  it  may  do  so  is  con- 
sonant both  with  reason  and  authority.  {Powder  River  Cattle 
Co.  V.  Custer  County,  9  Mont.  150.) 

II.  The  city  council  did  not  exceed  its  power  in  granting 
ordinance  187.  The  legislature  conferred  upon  it  the  right  to 
tax,  license,  and  regulate  telephone  companies.  A  license  is 
defined  as  a  '' privilege  granted  to  carry  on  some  occupation  or 
exercise  of  some  right  which  could  not  be  legally  exercised  with- 
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out  the  grant  of  sach  license.  The  pursuit  of  the  prohibited 
occupation  becomes  a  franchise  in  the  power  of  the  municipality 
to  grant/'  (Horr  &  Bemis  on  Municipal  Ordinances,  §  257.) 
The  city  under  the  power  ^Ho  regulate  telephone  companies 
may  designate  when,  where,  and  how  they  may  ezist  and  trans- 
act their  business.''  (Horr  &  Bemis  on  Municipal  Ordinances, 
§  30;  Otmin  v.  PeapU,  82  N.  Y.  318 ;  37  Am.  Rep.  664.)  By 
statutes.  Compiled  Laws,  page  735,  section  480,  tel^raph  com- 
panies may  be  formed,  and  when  formed  may  erect  poles,  et<;.y 
on  the  public  roads,  provided  the  public  are  not  incommodated. 
Telephone  lines  are  ejusdem  generis  with  telegraph  lines  (  Wis- 
consin Tel.  Co.  V.  Oshkosk,  62  Wis.  35;  Franklin  v.  Norths 
toeatem  TeL  Co.  69  Iowa,  97 ;  Iowa  Union  Tel.  Co.  v.  Board  etc. 
67  Iowa,  250;  Oty  of  St.  Louis  v.  BeK  TeL  Co.  96  Mo.  623; 
9  Am.  St.  Rep.  370),  and  consequently  have  the  same  right. 

III.  The  locus  in  quo  is  a  portion  of  one  of  the  public  streets 
of  the  city  of  Helena.  It  always  was  a  portion  of  Main  Street 
as  laid  out,  and  was  not  dedicated  either  by  appellants  or  their 
predecessors  in  interest.  The  city  of  Helena  was  laid  out  under 
the  "town-site  law."  Under  that  law  the  fee  of  the  streets  is  in 
the  city  as  the  successor  of  the  town-site  trustee.  That  law  dedi- 
cated the  streets  to  the  public  use.  (Comp.  Laws,  p.  1220, 
§  2014;  Comp.  Laws,  p.  1226,  §  2036;  Denver  v.  Clements,  3 
Colo.  480;  Denver  etc.  R.  R.  Co.  v.  Domke,  11  Colo.  250; 
Chicago  etc.  R.  R.  Co.  v.  Joliet,  79  111.  25.)  When  the  town 
site  was  laid  out  the  title  fee  was  in  the  United  States.  Neither 
appellants  nor  their  predecessors  in  interest  ever  owned  this 
land,  nor  could  the  town-site  trustee  have  conveyed  the  same 
to  them.  A  conveyance  by  him  of  anything  but  the  lots  would 
be  unauthorized  and  void  under  the  town-site  act.  Appellants 
never  bad  any  further  interests  in  the  streets  than  the  general 
public  The  streets  are  dedicated  to  public  use  and  urban 
needs  which  would  include  telephone  poles  and  wires.  (Lewis' 
Eminent  Domain,  §  172;  Mills  on  Eminent  Domain,  §§  14  a, 
21.)  By  section  1  of  ordinance  187  the  right  to  use  the  poles 
erected  thereuuder  for  fire  and  police  purposes  is  reserved  to 
the  city.  In  other  words,  they  are  made  a  part  of  the  govern- 
mental machinery  of  the  city.  That  this  is  a  "public  use'* 
there  can  be  no  question.     The  appellants  do  not  own  the  locus 
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in  quo,  and  are  therefore  not  entitled  in  any  event  to  compen- 
sation under  the  law  relating  to  eminent  domain.  (High  on 
Injanctions,  §  637 ;  Irwin  v.  Oreal  Sovihem  TeL  Co.  37  La.  An. 
63;  People  v.  Kerr,  27  N.  Y.  188.) 

rV.  The  erection  of  telephone  and  telegraph  poles  in  the 
streets  of  a  city  is  an  ordinary  urban  servitude,  and  a  l^itimate 
use  of  the  streets,  of  which  the  abutting  owners  cannot  com- 
plain,  and  for  which  they  are  not  entitled  to  compensation. 
{Pierce  v.  Drew,  136  Mass.  75;  Jidia  etc.  Assoc,  v.  Bell  Tel. 
Oo.  88  Mo.  258;  57  Am.  Rep.  398;  McCdrmick  v.  District  of 
Columbia,  5  Mackey,  396;  54  Am.  Rep.  284;  Irwin  v.  Cheat 
Southeryi  Tel.  Co.  37  La.  An.  63 ;  Taggart  v.  Newport  8L  Ry.  Co. 
16  R.  L  669.) 

V.  A  fatal  defect  in  appellant's  complaint  which,  if  there 
were  no  other  reason,  justified  the  lower  court  in  dissolving 
their  injunction  and  sustaining  their  demurrer  to  the  complaint, 
is  that  appellants  do  not  allege  any  facts  showing  that  they 
were  injured  or  damaged  by  any  act  complained  of.  They  do 
not  allege,  for  instance,  that  ingress  into  or  egress  from  their 
building  is  interfered  with,  or  that  their  windows  are  dark- 
ened, or  that  the  pole  complained  of  depreciates  the  value  of 
or  affects  their  building  in  any  way.  The  general  allegation 
of  irreparable  injury  is  wholly  insufficient  on  which  either  to 
predicate  an  application  for  an  injunction,  or  to  ask  for  damages. 
(1  High  on  Injunction,  §§  33,  886;  McCormick  v.  Riddle,  10 
Mont.  467.)  Under  the  law  relating  to  eminent  domain  there 
is  no  right  to  compensation  where  no  special  damages  are  suf- 
fered. {Oay  V.  Mutual  Union  Tel.  Q>.  12  Mo.  App.  485; 
Lewis  on  Eminent  Domain,  §  235;  Oreene  v.  New  York  etc. 
R.  R.  Co.  65  How.  Pr.  165.)  To  insist  that  condemnation 
proceedings  should  be  had  in  a  case  where  the  party  is  not 
damaged,  where  nothing  is  taken  from  him,  wherein  be  is 
not  injuriously  affected  is  about  as  vain  a  thing  as  can  be 
imagined. 

VI.  A  telephone  pole,  when  authorized  by  lawful  authority, 
is  neither  a  nuisance  nor  a  continuing  trespass,  and  appellants' 
authorities  on  that  point  are  inapplicable.  The  common  coun- 
cil of  Helena  has  the  control  of  the  streets  of  the  city,  and  also 
power  to  declare  what  are  nuisances  therein. 
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Hakwood,  J. — Appellants  brought  this  action  "on  their 
own  behalf,  and  on  behalf  of  others  similarly  situated/^  to 
obtain  an  inj  auction  permanently  restraining  respondents  from 
erecting  a  certain  telephone  pole  at  the  place  hereinafter  de- 
scribed, in  the  city  of  Helena. 

Respondent  demurred  to  the  complaint  on  the  ground  that 
the  plaintiffs  failed  to  all^  therein  facts  sufficient  to  constitute 
a  cause  of  action,  which  demurrer  was,  upon  hearing  and  con* 
sideration,  sustained,  and  the  temporary  injunction  dissolved. 
Plaintifis  elected  to  rest  upon  their  complaint  without  amend- 
ment, and  judgment  was  therefore  entered  in  favor  of  defend- 
ant, from  which  plaintifis  appeal,  assigning  error  in  sustaining 
said  demurrer,  and  contend  that  sufficient  tBcia  are  alleged  to 
constitute  a  cause  of  action. 

The  facts  sufficient  for  the  discussion  of  tlie  points  considered 
on  this  appeal,  as  found  in  the  complaint,  are  alleged  sub- 
stantially as  follows :  That  defendant  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  Territory  of  Utah,  and 
is  doing  business  in  the  city  of  Helena,  county  of  Lewis  and 
Clarke,  and  elsewhere  in  this  State;  that  said  city,  by  ordinance 
No.  187,  a  copy  of  which  is  annexed  to  plaintifi'^s  complaint 
as  a  part  thereof,  granted  to  defendant  for  the  term  of  twenty 
years  the  right  to  erect  and  maintain  poles  and  wires,  with  the 
arms  and  braces  necessary  thereto,  pver  and  above  the  streets, 
avenues,  alleys,  and  public  grounds  of  said  city,  necessary  to 
establish  and  operate  a  telephone  service  therein ;  that,  under 
the  privilege  granted  by  said  ordinance,  respondent  has,  by 
means  of  poles  and  wires,  established,  and  is  operating,  a  tele- 
phone service  in  said  city.     Said  ordinance,  in  addition  to  said 
grant,  provides  that  "all  of  the  rights  hereby  granted  to  be  sub- 
ject to  such  terms  and  conditions  as  the  city  council  of  the  said 
city  may  from  time  to  time  prescribe,  and  expressly  reserving 
the  right  to  require  the  said  company  to  place  its  wires  under 
ground  if  the  city  shall  at  any  time  require:  provided^  that 
said  company  shall  at  all  times,  when  so  requested  by  the  city 
authorities,  permit  their  poles  and  fixtures  to  be  used  for  the 
purpose  of  placing  and  maintaining  thereon  any  wires  which 
may  be  necessary  for  the  police  and  fire  departments  of  said 
city.'* 
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Plaintiffs  further  allege  that  they  are  the  owners  of  lot  7,  in 
block  numbered  30,  in  the  original  town  site  of  the  said  city  of 
Helena,  being  about  thirty-five  feet  front  on  Main  Street,  and 
one  hundred  and  seventeen  feet  deep,  bounded  on  the  east  by 
Main  Street,  and  on  the  south  by  Edwards  Street,  upon  which 
lot  appellants  have  erected  a  large  four-story  building,  fronting 
on  said  Main  and  Edwards  Streets,  which  building  is  used  as  a 
business  block  for  the  purpose  of  banking  and  offices. 

That  prior  to  the  entry  of  said  town  site  of  the  city  of  Helena 
the  predecessors  of  plaintiffs  in  interest  in  said  premises  were 
inhabitants  of  said  city,  and  occupied  and  possessed  said  prem- 
ises as  the  owners  thereof,  against  all  others  except  the  United 
States  of  America ;  that  as  such  occupants,  possessors,  and  owners 
they  established  and  laid  out  in  front  of  said  premises  a  street 
designated  as  "Main  Street,*'  also  another  designated  "Edwards 
Street,''  for  the  ordinary  use  and  pur{)ose  of  streets  and  high- 
ways; that  while  the  said  premises  were  so  occupied  and  pos- 
sessed by  the  predecessors  in  interest  of  the  plaintiffs,  and  while 
said  streets  were  so  laid  out,  established,  and  used,  the  probate 
judge,  acting  as  county  judge  of  the  county  of  Lewis  and  Clarke^ 
as  by  law  provided,  did  in  the  year  1869  enter  and  acquire  title 
to  the  said  land  in  question,  among  other  lands,  from  the  gov- 
ernment of  the  United  States,  as  the  town  site  of  said  city  of 
Helena,  in  trust,  for  the  use  of  the  inhabitants  of  said  city; 
"that  thereafter  the  said  probate  judge,  in  discharge  of  his  trust 
in  that  behalf,  conveyed  the  premises  hereinbefore  described  to 
the  predecessors  in  interest  of  these  plaintiffs,  describing  the 
same  as  bounded  by  said  Main  and  Edwards  Streets,  who  in 
like  manner  conveyed  the  same  to  plaintiffs  and  their  grantors^ 
by  reason  whereof  these  plaintiffs  became  and  are  the  owners  of 
the  fee  in  said  premises,  and  to  the  center  of  said  Main  and 
Edwards  Streets,  subject  to  the  ordinary  use  and  purpose  thereof 
as  streets  and  highways;"  that  since  the  entry  of  said  town  site 
for  the  use  of  the  inhabitants  of  said  city,  "and  while  the  prede- 
cessors in  interest  of  these  plaintiffs  were  so  the  owners,  seized 
and  possessed  of  the  premises  aforesaid,  they  cut  off  from  their 
said  lot  ten  feet  in  front  thereof  and  adjacent  to  said  Main  Street, 
for  the  sole  purpose  of  allowing  the  same  to  be  used  as  a  street 
and  highway,  for  the  purposes  of  travel,  and  for  the  oonvenienoe 
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and  benefit  of  their  said  property,  and  not  to  the  injory  and 
detriment  thereof; '^  that  the  same  has  ever  since  been  solely 
and  exclusively  used  for  such  purpose  up  to  the  time  of  the 
attempted  erection  of  the  poles,  wires,  and  branches  by  the  said 
defendant,  under  the  pretended  rights  secured  to  it  by  the 
franchise  hereinbefore  set  forth;  that  under  such  pretended 
authority  granted  by  said  ordinance  defendant  has  commenced 
the  digging  of  a  hole  for  the  planting  of  a  pole  in  the  edge 
of  tlie  sidewalk  immediately  in  front  of  plaintiff's  premises 
aforesaid,  upon  said  Main  Street,  and  within  said  ten  feet  cut 
off  by  api)ellants  from  their  said  lot  for  street  purposes,  as 
aforesaid ;  that  respondent  instituted  no  condemnation  proceed- 
ings under  the  laws  of  eminent  domain  of  this  State,  whereby 
to  obtain  the  right  to  use  said  land  for  the  purpose  of  erecting 
said  pole  thereon ;  that  said  acts  of  respondent  upon  said  land 
are  in  violation  of  the  rights  of  appellants  as  the  owners  in  fee 
thereof;  that  the  height  of  said  pole  is  forty-five  feet,  and  arms 
and  braces  are  to  be  attached  to  it,  and  a  large  number  of  wires 
are  to  be  strung  thereon,  over  and  above  said  street,  and  im- 
mediately in  front  of  said  building  of  appellants,  and  within 
ten  feet  thereof;  that  the  erection  of  said  pole  and  arms  and 
wires  would  be  an  injury  to  the  freehold  of  appellants ;  that, 
for  a  period  of  two  years  last  past,  defendant  has  maintained  a 
pole  on  the  other  side  of  Edwards  Street,  opposite  the  point 
where  the  one  in  question  is  to  be  placed,  which  defendant  pro- 
poses now  to  discontinue;  '^that,  as  plaintifis  are  informed  and 
believe,  said  pole  (as  formerly  placed)  is  at  a  proper  and  oon- 
venient  place  for  said  company,  and  is  sufficient  to  carry  and 
maintain  all  necessary  wires  of  said  company ;''  that  there  is 
no  necessity  for  changing  the  site  of  said  pole  as  proposed,  but 
that  all  business  of  defendant  can  be  as  conveniently  conducted 
with  said  pole  at  the  former  place. 

There  are  no  allegations  in  the  complaint  showing  that  in 
the  proposed  planting  of  said  pole  at  the  place  described, 
respondent  had  located  the  same  contrary  to  the  permission 
obtained  from  the  city  authorities;  nor  that  by  the  arrangement 
of  the  poles  set  up  by  respondent  under  such  permission  there 
has  been  discrimination  against  appellants  by  way  of  locating 
the  pole  in  question  in  such  a  position  as  to  work  an  unneoes- 
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sary  disadvantage,  or  inconvenience  to  the  use  of  plaintiffs' 
property;  nor  that  the  same  might  be  located  in  a  different 
position  in  front  of  their  lot^  with  less  inconvenience  to  them 
in  the  use  of  their  property  and  to  the  public,  and  at  the  same 
time  answer  all  necessary  purposes  of  defendant  in  establishing 
and  operating  said  telephone  service.  In  short,  there  are  no 
facts  alleged  showing  a  peculiar  or  unnecessary  or  greater  in- 
convenience to  plaintiflfe  or  their  property  by  the  erection  of 
said  pole  at  the  place  proposed  than  results  to  others  in  like 
situation  as  to  poles  planted  on  said  street. 

There  is  no  doubt,  considering  the  nature  of  the  matter  under 
discussion,  that  a  system  of  poles  could  be  so  arranged  along 
the  street  as  to  answer  the  necessity  of  respondent's  business, 
and  avoid  placing  one  in  the  street  in  front  of  plaintiffs'  lot,  by 
placing  the  necessary  poles  in  front  of  other  lots.  The  allega- 
tions of  the  complaint  bring  to  the  court  the  general  proposition 
as  to  whether  defendant  may,  under  the  authority  granted  by 
said  city,  erect  the  necessary  appliances  for  a  telephone  service 
in  the  streets  along  the  front  of  plaintiffs'  lot,  without  any 
peculiar,  unnecessary,  or  greater  inconvenience  to  plaintifis  at 
that  place  than  to  others  in  front  of  whose  lot  a  pole  is  erected. 

Apj)ellants  contend  that  they  have  allied  facts  showing  that 
they  own  the  freehold  estate  not  only  in  their  said  lot,  but  also 
to  the  center  of  the  said  streets  adjoining ;  but,  apparently  con- 
ceding that  they  can  recede  somewhat  from  this  proposition, 
they  contend  that,  if  that  is  not  sustained,  tliey  still  have  shown 
that  they  own  the  fee  in  that  portion  of  the  street  where  said 
pole  is  about  to  be  erected,  namely,  within  ten  feet  of  the  front 
of  their  said  lot  on  Main  Street.  Much  emphasis  is  laid  upon 
this  point  by  appellants'  counsel.  Inasmuch  as  this  is  an 
action  to  prevent  the  erection  of  said  pole  under  the  authority 
granted  by  the  city,  it  is  no  doubt  important  to  consider 
whether  plaintiffs  own  the  fee  in  the  street  at  that  point, 
although,  in  actions  by  abutting  lot  owners  to  recover  damages 
alleged  to  have  resulted  from  the  erection  of  such  poles,  or 
street  railways,  or  other  erections  in  the  stre^,  it  has  been 
questioned  in  the  more  recent  cases  whether  the  fact  that  the 
lot  owner  also  owns  the  fee  in  the  street  is  of  so  great  impor- 
tance as  formerly  supposed.    (2  Dillon  on  Municipal  Corpo* 
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rations  [4th  ed.],  §§  657,  658,  698,  705,  and  cases  cited.)  We 
think,  with  appellants'  counsel,  that  in  a  case  like  this,  how- 
ever, where  the  object  is  to  prevent  the  erection  of  said  pole 
without  condemnation  proceedings  under  the  law  of  eminent 
domain,  the  ownership  of  the  fee  in  the  street  is  a  material 
question,  and  we  will  therefore  examine  the  complaint  to  see 
whether  the  facts  alleged  are  sufficient  to  show  that  plaintiffs 
own  the  fee  in  the  land  at  the  place  where  said  pole  is  about  to 
be  erected. 

It  is  allied  that  said  town  site  was  entered  in  trust  for  the 
use  and  benefit  of  the  inhabitants  thereof,  under  an  act  of  the 
Congress  of  the  United  States  entitled  "An  act  for  the  relief  of 
the  inhabitants  of  cities  and  towns  upon  the  public  lands,'' 
approved  March  2,  1867.  In  section  1  of  that  act  it  is  pro- 
vided :  "  Whenever  any  portion  of  the  public  lands  have  been 
or  may  be  settled  upon  and  occupied  as  a  town  site,  not  subject 
to  entry  under  the  agricultural  pre-emption  laws,  it  is  lawful 
in  case  such  town  be  incorporated,  for  the  corporate  authorities 
thereof,  and,  if  not  incorporated,  for  the  judge  of  the  county 
court  for  the  county  in  which  such  town  is  situated,  to  enter  at 
the  proper  land  office,  and  at  the  minimum  price,  the  laud  so 
settled  and  occupied,  in  trust  for  the  several  use  and  benefit  of 
the  occupants  thereof,  according  to  their  respective  interests; 
the  execution  of  which  trust  as  to  the  disposal  of  the  lots  in 
such  town,  and  the  proceeds  of  the  sales  thereof  to  be  con- 
ducted under  such  regulations  as  may  be  prescribed  by  the 
legislative  authority  of  the  State  or  Territory  in  which  the 
game  may  be  situated."  (§  2387,  Rev.  Stats.  U.  S. ;  14  U.  S. 
Stats,  at  Large,  p.  541.) 

The  legislature  of  Montana  Territory  in  1867,  before  the 
entry  of  said  town  site,  had  enacted  a  statute  relating  to  the 
snbject  of  the  entry  of  town  sites  under  said  act  of  Congress, 
which  provides  as  follows:  "Sec.  3.  And  the  said  incorporate 
aathorities,  or  judge  of  the  Probate  Court,  as  the  case  may  be, 
shall  within  three  months  from  and  after  the  entry  of  such 
town  site,  unless  a  survey  and  an  accurate  plat  thereof  has 
previously  been  made,  cause  the  same  to  be  surveyed,  and  a 
plat  thereof  made,  which  said  survey  and  plat  thereof  shall  con- 
form as  near  as  may  be  to  the  existing  rights^  interest,  and 
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claims  of  the  occupants  thereof.  Said  plat  and  survey  shall  be 
submitted  to  aud  accepted  by  the  board  of  county  commissioners 
in  the  county  where  the  said  town  is  situated.  Sec.  4.  Such 
townsite  shall  be  surveyed  into  blocks^  lots,  streets,  and  alleys, 
but  no  lot  shall  exceed  in  area  four  thousand  two  hundred 
square  feet;  and  the  plat  of  such  town  shall  be  filed  in  the 
office  of  the  county  recorder  for  the  county  in  which  such  town 
is  situated ;  and  thereafter  the  streets  and  alleys  designated  in 
such  plat  shall  remain  dedicated  to  public  use  forever.'^  Sec- 
tions 3  and  4  of  '^  an  act  relative  to  the  pre-emption  of  town 
sites  upon  public  lands,  and  the  disposal  of  trusts  created 
thereby."     (Sess.  Laws,  1867,  p.  60.) 

In  section  6  of  the  same  act  it  is  provided  that  ^'immediately 
after  such  survey  and  plat  has  been  made,  or,  if  a  survey  and 
plat  has  been  made  previous  to  the  entry  according  to  the  pro- 
visions of  section  3  of  this  act,  then  immediately  after  the  entry 
of  the  lands  at  the  proper  land  office,  as  provided  in  the  first  sec- 
tion of  this  act,  the  corporate  authorities,  or  the  probate  judge, 
as  the  case  may  be,  shall  cause  a  notice  to  be  published,  •  •  •  • 
requiring  every  claimant  or  claimants  of  any  town  lot  or  lots 
to  file  in  the  office  of  such  incorporate  authorities  or  probate 
judge  ....  a  statement  of  his  or  their  claims  within  two 
months  from  the  date  of  the  first  publication  of  such  notice." 

Other  sections  of  said  act  provide  for  proving  the  claims  of 
prior  occupants  of  lots  in  the  townsite,  and  that  upon  sufficient 
proof  "the  probate  judge,  or  corporate  authorities,  as  the  case 
may  be,  shall,  upon  payment  of  the  fees  prescribed,  .... 
make  to  such  claimant  or  claimants  a  good  and  sufficient  deed 
for  such  lot  or  lots."  Said  act  was  amended  by  the  fifth  session 
of  the  legislative  assembly  of  said  Territory  in  1869,  but  not 
in  resj)ect  to  the  provisions  above  quoted.  (5th  Sess.  Laws, 
p.  80.) 

It  is  alleged  that  before  the  entry  of  said  town  site  plaintiff's 
predecessors  in  interest  occupied  and  possessed  said  premises  as 
the  owners  thereof,  as  against  all  except  the  United  States ;  and 
that  said  Edwards  and  Main  Streets  were  established  in  front 
of  said  premises,  and  used  as  highways  by  the  inhabitants  of 
said  city  for  the  ordinary  use  of  streets  and  highways. 

Now,  the  statute,  as  we  have  seen,  provided  that  when  a 
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town  site  was  located  and  entered  the  same  should  be  platted, 
showing  the  blocks,  lots,  streets,  and  alleys  thereof,  and  that  the 
Borvey  and  plat  ^' shall  conform,  as  near  as  may  be,  to  the  exist- 
ing rights,  interests,  and  claims  of  the  occupants  thereof/*  If 
such  plat  was  not  made  before  the  entry^  the  same  was  re- 
quired to  be  made  within  three  months  from  and  after  the  entry 
of  such  town  site,  and  filed  in  the  proper  office,  ^'and  thereafter 
the  streets  and  alleys  designated  in  such  plat  shall  remain  dedi- 
cated  to  the  public  use  forever/'  This  was  required  to  be  done 
before  any  conveyance  of  lots  in  such  town  to  the  various  claim- 
ants. How,  then,  could  the  predecessors  of  plaintiffs  have  ob- 
tained the  fee  in  the  streets  of  such  town  site,  as  established  and 
shown  by  the  plat?  The  fee  in  the  portion  of  land  which  was 
occupied  by  the  streets  and  alleys  was  first  in  the  United  States, 
and  w*as  granted  to  said  trustee,  who  was  enjoined  by  law  to  see 
that  a  survey  and  plat  was  made  and  filed  in  the  proper  office, 
showing  the  blocks,  lots,  streets,  and  alleys,  and  thereby  the 
streets  and  alleys  became  dedicated  to  the  public  use,  before  any 
conveyance  of  lots  to  individuals  should  be  made;  and,  in  the 
absence  of  showing  to  the  contrary,  we  must  presume  that  all 
the  requirements  of  law  in  these  respects  were  complied  with. 

When  this  appeal  was  argued  this  court  gained  the  impression 
from  the  argument  that  the  complaint  showed  that  after  such 
entry  of  said  town  site,  and  conveyance  of  said  lot  to  plaintiffi' 
predecessors,  bounded  by  Main  and  Edwards  Streets,  they  cut 
off  ten  feet  from  the  front  of  said  lot  on  Main  Street,  and  de- 
voted it  to  street  purposes;  but  on  looking  at  the  complaint 
such  is  not  found  to  be  the  allegation.  It  is  alleged  that,  since 
the  entry  of  said  town  site,  that  portion  of  said  lot  was  cut  off 
for  street  purposes.  That  may  have  been  the  case.  The  law 
provided  that  within  three  months  after  the  entry  the  proper 
survey  and  plat  should  have  been  made  and  filed,  and  that  such 
survey  should  conform,  as  near  as  may  be,  to  the  former  con- 
ditions as  to  lots,  streets,  and  alleys.  It  may  be  that  since  the 
entry  of  the  town  site,  in  adjusting  the  streets  and  alleys,  some 
portion  of  the  said  lot,  as  occupied  by  plaintiffs'  predecessors, 
was  cut  off  by  them,  to  become  part  of  said  Main  Street  in 
front  of  said  lot.  But  it  is  not  shown  by  any  facts  alleged  in 
the  complaint  that,  after  the  predecessors  of  plaintiffs  obtained 
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title  to  said  lot  in  fee^  as  bounded  by  Main  Street  on  the  east^ 
they  then  cut  off  ten  feet  from  the  front  of  said  lot,  and  de- 
voted such  strip  of  land  to  street  purposes,  for  the  ordinary  use* 
as  a  highway.  The  allegations  of  plaintiffs'  complaint  do  not 
warrant  the  proposition  appellants  contend  for,  namely,  that 
plaiutiffs'  predecessors  obtained  title  in  fee  to  the  center  of  the 
street,  or  to  any  portion  of  the  street,  by  conveyance  from  the 
probate  judge  of  said  lot,  bounded  on  the  east  by  Main,  and 
on  the  south  by  Edwards  Street ;  for  there  are  no  allegations  in 
the  complaint  showiug  that  since  the  conveyance  of  said  lot  in 
fee  to  them  or  their  predecessors  any  portion  thereof  has  been 
cut  off  for  street  purposes.  In  other  words,  there  are  no  alle- 
gations of  plaintiffs'  complaint  whereby  it  is  shown  that  they 
or  their  predecessors  in  interest  c^ver  acquired  the  title  in  fee  to 
any  portion  of  the  land  occupied  by  Main  Street  at  the  place 
in  question. 

Under  this  state  of  facts  we  are  of  opinion  that,  if  the  muni- 
cipal authorities  of  the  city  of  Helena  had  power  to  authorize 
the  establishment  of  a  telephone  service  for  the  use  and  cojh 
venieuce  of  the  inhabitants  thereof,  and  it  was  proper  to  ns^- 
the  streets  for  that  purpose  to  the  extent  of  placing  necessary 
poles  and  wires  therein^  the  plaintifGs  not  owning  the  fee  ia  the 
street,  would  not  be  in  a  position  to  prevent  such  use  on  the 
ground  that  it  was  imposing  an  additional  servitude  upon  an 
easement  granted  by  them ;  for  it  does  not  appear  from  the  alle- 
gations of  the  complaint  that  they,  or  their  predecessors  in 
interest,  ever  acquired  the  fee  in  the  land  occupied  by  the  street. 
(1  High  on  Injunctions,  §  637;  Lewis'  Eminent  Domain,  §  172; 
Mills  on  Eminent  Domain,  §  14.)  It  cannot  be  successfully 
questioned  that  the  telephone  is  an  appliance  of  great  public 
utility  to  the  inhabitants  of  towns  aid  cities,  and  its  use  can  be 
extended  far  beyond  the  limits  of  urban  settlements.  The  use 
of  this  means  of  communication,  as  well  as  the  telegraph,  was 
considered  of  so  much  importance  to  the  people,  it  was  pro- 
vided in  the  Constitution  that  "any  association  or  corporation, 
or  the  lessees  or  managers  thereof,  organized  for  the  purpose, 
or  any  individual,  shall  have  the  right  to  construct  or  maintain 
lines  of  telegraph  or  telephone  within  this  State,  and  connect 
the  same  with  other  lines;  and  the  legislative  assembly  shall. 
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by  general  law  of  aniform  operation,  provide  reasonable  regu- 
lations to  give  full  effect  to  this  section.^'     (Art.  xv.  §  14.) 

Is  it  germane  to  the  proper  use  of  streets  to  allow  such  poles 
to  be  set  in  and  wires  strung  over  them  as  are  necessary,  to  set 
in  operation  this  service?  Upon  this  question  Mr.  Justice 
Norton,  speaking  for  the  majority  of  the  court,  in  the  case  of 
Mia  Bldg,  Assoc,  v.  Bell  Td.  Oo.  88  Mo.  269 ;  57  Am.  Rep. 
398,  reasoned  as  follows :  ^^  If  it  be  true,  as  laid  down  by  the 
authorities  herein  cited,  that  when  the  public  acquires  the  right 
to  a  street,  either  by  dedication,  grant,  or  condemnation,  the 
municipality  has  the  power  to  appropriate  it,  not  only  to  such 
uses  as  are  common  and  in  vogue  at  the  time  of  its  acquisition, 
but  also  to  such  new  uses  as  advanced  civilization  may  suggest 
as  conducive  to  the  public  good,  the  conclusion  is  inevitable 
that  the  use  of  Sixth  Street  in  the  manner  and  for  the  purposes 
proposed  is  allowable,  for  it  cannot  with  any  show  of  reason  be 
denied  that  the  means  these  appliances  would  afford  for  the 
instantaneous  transmission ' of  communications  for  the  trans- 
action of  business,  without  resorting  to  the  slower  and  common 
methods  of  bearing  them,  would  be  conducive  to  the  public 
^ood,  and  make  the  street  by  these  means  serve  one  of  the  chief 
purposes  for  which  it  was  dedicated." 

As  to  the  effect  of  the  telephone  in  relieving  the  street  of 
some  portion  of  the  throng  which  would  otherwise  pass  over  it, 
the  same  judge  observes  as  follows :  '^  These  streets  are  required 
by  the  public  to  promote  trade  and  facilitate  communications 
10  the  daily  transactions  of  business  between  the  citizens  of  one 
part  of  the  city  with  those  of  another,  as  well  as  to  accommo- 
date the  public  at  large  in  these  respects.  If  a  citizen  living  or 
doing  business  on  one  end  of  Sixth  Street  wishes  to  communicate 
with  a  citizen  living  and  doing  business  on  the  other  end,  or  at 
any  intermediate  point,  he  is  entitled  to  use  the  street,  either  on 
foot,  on  horseback,  or  in  a  carriage,  or  other  vehicle/  in  bearing 
his  message.  The  defendants  in  this  case  propose  to  use  the 
street  by  making  the  telephone  poles  and  wires  the  messenger  to 
bear  such  communications  instantaneously,  and  with  more  dis- 
patch than  any  of  the  above  methods,  or  any  other  known 
method  of  bearing  oral  communications.  Not  only  would  such 
communication  be  borne  with  more  dispatch,  but  to  the  extent 
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of  the  number  of  commuDications  daily  transmitted  by  it,  the 
street  would  be  relieved  of  that  number  of  footmen,  horses,  or 
carriages." 

In  tiiis  view  (and  it  seems  to  be  very  practical)  the  telephone 
pole  would  iu  fact  facilitate  passage  upon  the  street,  for  it  would 
constantly  keep  out  of  it  a  hundred  or  perhaps  a  thousand  fold 
more  of  encumbrances  than  it  brings  in,  by  enabling  persons  to 
communicate  without  physically  passing  through  the  street  to 
meet  one  another. 

We  think  that  to  use  the  street  in  a  reasonable  manner,  and 
to  a  reasonable  extent^  for  this  pnr])ose,  is  just  and  proper,  and 
is  within  the  uses  to  which  the  street  may  lawfully  be  put,  when 
such  use  is  sanctioned  by  the  public  through  its  duly-author- 
ized niunici])al  agents.  (McCdrniick  v.  District  of  Columbia, 
4  Mackey,  396 ;  54  Am.  Rep.  284 ;  Fierce  v.  Drew,  136  Mass. 
75;  Ij-win  v.  G^-eat  Southern  Tel.  Co.  37  La.  An.  63;  Taggart 
V.  Newpoti  St.  Ry.  Co.  16  R.  I.  668 ;  People  v.  Kerr,  27  N.  Y. 
188.) 

Appellants  contend  that  the  city  counsel  possessed  no  power 
to  grant  said  company  the  privilege  mentioned,  and  that  such 
attempted  grant  of  said  privilege  was  consequently  void.  It  is 
provided  in  the  city  charter  (§  44,  p.  178,  Sess.  Laws,  1883, 
and  §  44,  p.  18,  City  Charter  &  Ordinances)  that  "the  city 
council  shall  have  power  to  license,  tax,  and  regulate  •  •  .  . 
street  railways,  water  companies  ....  electric  light  companies, 
telephone  companies,  gas  companies,  and  all  other  branches  of 
business.^' 

The  grant  of  this  power,  in  our  opinion,  carried  with  it  the 
necessary  concomitants  of  its  exercise;  and  that  to  license  and 
regulate  the  telephone  s^vice,  it  was  necessary  to  grant  per- 
mission to  use  the  appliances  requisite  thereto.  The  Constitu- 
tion of  the  United  States  provides  that  Congress  "shall  have 
power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes.'^  Mr.  Justice 
Field,  expressing  the  opinion  of  the  United  States  Supreme 
Court  in  the  case  of  Glouchesler  Ferry  Co.  v.  Fennsylvania,  114 
U.  S.  203,  in  referring  to  this  "power  to  regulate,"  said :  "The 
power  also  embraces  within  its  control  all  the  instrumentalities 
by  which  that  oommeroe  may  be  carried  on,  and  the  means  bj^ 
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which  it  may  be  aided  and  encouraged/'     (1  Dillon  on  Muni- 
cipal Corporations,  §§  114,  357-360,  and  cases  cited.) 

Appellants  alleged  in  their  complaint  that  respondent,  a  corpo- 
ration organized  under  the  laws  of  the/rerritory  of  Utah,  and 
doing  business  in  this  State,  has  failed  to  comply  with  the  laws 
of  this  State,  as  prescribed  in  chapter  xxiv.,  page  720,  division 
5  of  the  Compiled  Statutes,  entitled  "Foreign  Corporations," 
in  that  it  has  not  filed  in  the  office  of  the  county  clerk  and 
recorder  of  Lewis  and  Clarke  County  a  duly  authenticated 
copy  of  its  charter,  or  certificate  of  incorporation.  A  forfeiture 
to  the  people  of  Montana  of  ten  dollars  for  every  day  it  shall 
so  neglect  to  file  such  authenticated  certificate  or  charter  of  its 
incorporation,  and  that  all  acts  and  contracts  made  by  such 
corporation  during  such  neglect  shall  be  void  and  invalid  as 
to  the  corporation,  are  penalties  prescribed  by  said  statute 
against  corporations  for  non-compliance  with  the  provisions 
thereof.  It  is  evident,  however,  that  appellants  cannot  en- 
force or  avail  themselves  of  those  penalties,  or  any  of  them,  in 
an  action,  until  they  have  alleged  facts  sufficient  to  constitute  a 
cause  of  action  against  said  corporation.  {King  v.  Exploring 
Co.  4  Mont.  1.)     The  judgment  of  the  court  below  will  therefore 

be  affirmed. 

Affirmed. 
BuLKE,  C.  J.,  and  De  Witt,  J.,  concur. 


THE  CITY    OF    MILES  CITY,  Appellant,  v.  EED 

KERN  et  al.,  Eespondents. 

[Submitted  Noyember  15, 1891.    Decided  May  2, 1892.] 

CBlinNAif  La'W — Complaint  under  city  ordinance,  —  Section  407,  fifth  diyision  of 
the  Compiled  Statutes,  providing  that  in  criminal  prosecutions  under  city  ordi- 
nances it  shall  be  sufScient  to  state  in  the  complaint  the  title  of  the  ordinance, 
withoat  reciting  the  same  at  length,  is  mandatory,  and  a  complaint  made  there- 
under which  neither  recites  any  part  of  the  ordinance  nor  states  its  title  wiU  not 
support  a  conviction. 

Appeal  from  Seventh  Judicial  Dislrioty  Custer  County. 

Prosecution   for  violation    of  city  ordinance.     Defendants 
were  tried  before  Milbubn,  J.|  and  acquitted. 
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Middldon  &  Light,  for  Appellant 
Slrevell  &  Porter,  for  Respondents. 

Blake,  C,  J. — The  following  complaint  was  subscribed 
aiid  sworn  to  before  the  police  magistrate  of  the  city  of  Miles 
City,  and  filed  January  28,  1891: 

"In  the  police  magistrate's  court  in  and  for  the  city  of  Miles 
City,  county  of  Custer,  State  of  Montana. 

*'  The  CUy  of  Miles  City, 

"Plaintiff, 
'^  against  Complaint  CriminaL 

^^Red  Kern,  George  Hockens,  Hi  AsUe, 
Wni.  Bement,  Jessie  Earnest, 

"  Defendants. 

"Personally  appeared  before  me  this  28th  day  of  January, 
A.  D.  eighteen  hundred  and  ninety-one,  Ed.  Jackson,  chief  of 
police,  who,  being  first  duly  sworn,  complains  and  says,  on 
information  and  belief,  that  one  Red  Kern,  Geo.  Hockens,  Hi 
Astle,  Wm.  Bement,  and  Jessie  Earnest,  on  or  about  the  27th 
day  of  January,  A.  D.  eighteen  hundred  and  ninety-one,  at 
Miles  City,  the  county  of  Custer,  State  of  Montana,  committed 
a  violation  of  section  1  of  ordinance  No.  10  of  ordinance  of 
said  city,  in  that  the  said  Red  Kern,  Geo.  Hockens,  Hi  Astle, 
Wm.  Bement,  and  Jessie  Earnest  did,  then  and  there  being,  un- 
lawfully and  maliciously  disturb  the  peace  and  quiet  of  the  neigh- 
borhood of  Hi  Astle's  saloon  and  North  Fifth  Street,  in  the 
vicinity  of  said  saloon,  by  loud  and  unusual  noises,  tumultu- 
ous and  offensive  conduct,  fighting  and  threatening  to  fight — 
all  of  which  is  contrary  to  the  form  of  the  ordinance  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  city  of  Miles  City.'* 

The  defendants  were  convicted,  and  sentenced  by  the  police 
magistrate  to  pay  a  fine  and  costs.  Afterwards  they  appealed 
to  the  District  Court  of  Custer  County,  and  upon  the  trial 
objected  to  the  introduction  of  any  testimony,  on  the  grounds 
that  the  complaint  did  not  state  a  public  offense;  that  the  power 
of  the  city  of  Miles  City  to  prosecute  under  this  ordinance  is 
limited|  and  depends  upon  the  strict  construction  of  the  statute ; 
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and  that  the  complaint  did  not  set  forth  the  title  of  the  ordi* 
uance,  as  required  by  law.  The  conrt  below  sustained  the  objec- 
tions^ and  instructed  the  jury  to  return  a  verdict  of  not  guilty,  and 
judgment  was  entered  for  the  defendants.  The  city  attorney  ex- 
cepted to  this  ruling,  and  brings  the  matter  before  this  court. 

A  question  has  been  raised  toucliing  the  right  of  the  city  of 
Miles  City  to  appeal,  which  has  not  been  fully  argued,  and  will 
not  be  considered  and  determined,  and  we  will  inquire  into  the 
merits  of  this  proposition.  This  is  an  action  which  has  been 
commenced  under  an  ordinance  of  an  incorporated  city,  which 
is  entitled  as  follows:  '^Ordinance  concerning  offenses  against 
good  order  and  morals.''  Mr.  Bishop  writes  upon  this  subject : 
^'  Always,  by  the  common-law  rules,  the  by-laws  of  municipal 
corporations  are  private,  not  public  laws,  and  they  must  be 
averred  in  pleadings  upon  them,  and  proved  like  other  facts 
at  the  hearing;  and  this  is  so,  even  though  the  act  of  incorpo- 
ration is  deemed  public,  or  a  statute  requires  the  courts  to 
notice  it  judicially."  (Stats.  Crimes  [2d  ed.],  §  406,  and  cases 
cited.)  Chief  Justice  GilfiUan,  in  City  of  Winona  v.  Burke,  23 
Minn.    254,   said:   ^'Courts   do   not  take   judicial   notice  of 

city  ordinances Such  ordinance  should  be  pleaded  and 

proved."  (Suth.  St.  Const.  [2d  ed.],  §  296 ;  Goodrich  v.  Broton, 
SO  Iowa,  291;  Garland  v.  Denver y  11  Colo.  534;  Green  v. 
Indianapolis,  22  Ind.  192.)  The  rules  of  the  common  law 
have  been  modified  by  statute,  in  order  that  a  complaint  of  this 
character  may  be  simplified.  It  is  provided  in  this  State  as 
follows :  "  Any  suit  brought  for  the  recovery  of  any  fine  or 
penalty,  under  any  ordinance  of  a  city  or  town,  it  shall  be  suf- 
ficient to  state  in  the  complaint  or  affidavit  the  title  of  the  ordi- 
nance, \vithout  reciting  the  same  at  length.  The  affidavit  shall 
state,  in  addition,  the  nature  and  character  of  the  offence 
charged."  (Comp.  Stats,  div.  5,  §  407.)  It  will  be  observed 
that  the  complaint  does  not  reqite  any  part  of  the  ordinance  of 
the  city  of  Miles  City,  or  state  its  title.  The  statute  is  manda- 
tory in  this  respect,  and  this  complaint  does  not  conform  to  the 
requirements  of  ^ny  system  of  procedure. 

It  is  ordered  that  the  judgment  be  affirmed. 

AffiiTned^ 
Harwood,  J.,  and  De  Witt,  J.,  concur. 
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iS  158      EDGERTON,  Appeixant,  v.  EDGEBTON,  Respondent. 

12   122  [Sabmiited  Norember  18, 1891.    Decided  llaj  2, 1S92.] 

g7    tf5  J    '  I 

ICarbiaob  axd  Ditobck  —  Maintenance — Equity  jurisdiction  of  District  Courts.  — 
Maintenauoe  of  a  wife  may  be  enforced  by  the  DistricI  Goarte  of  ibis  State,  in 
the  exercise  of  their  eqnity  jnrindiction,  by  decreeing  proper  relief  in  an  action 
brought  by  the  wife  against  her  hoaband,  independently  of  an  action  for  divorce, 
where  it  is  shown  that  he  without  joat  cause  has  abandoned  her,  or  by  his  cruelty 
or  other  improper  conduct  has  given  her  cause  for  living  separate  and  apart  from 
him,  and  she  is  without  means  of  support  and  he  is  able  to  maintain  her. 

JUDOMSHTB — Jurisdiction  —  OoUateral  attack. — A  judgment  of  a  State  court  of  gen- 
eral jurisdiction,  valid  upon  its  face,  cannot  be  collaterally  attacked  in  courts  of 
the  same  State  by  showing  facts  aliunde  the  record,  although  such  facts  might 
bo  sufficient  to  impeach  the  judgment  if  brouglit  to  bear  upon  it  in  a  direct 
attack;  and  tlierefore,  a  decree  of  divorce,  obtained  by  a  husband  against  his 
wife,  which  bears  no  infirmity  upon  its  face,  cannot  be  collaterally  assailed,  in 
an  action  brought  by  the  wife  to  enforce  maintenance,  by  the  averment  of  facts 
showing  the  decree  to  be  void  for  want  of  jurisdiction. 

Appeal  from  First  Judicial  District,  Lewis  and  Clarke  CourUy^ 

Action  by  wife  for  recovery  of  maintenance.     Defendant's 
demurrer  to  the  complaint  was  sustained  by  Hunt,  J, 

A.  C  Botkin  and  E,  P.  Gadwell,  for  Appellant. 

There  are  two  main  propositions  to  be  considered :  First  A  re 
the  parties  hereto  husband  and  wife?  And  to  determine  this 
we  have  only  to  consider  the  decree  secured  at  Billings.  Is  it 
void  or  voidable?  If  void,  we  will  then  claim  that  the  plaint- 
iff is  the  wife  of  the  defendant,  and  is  entitled  to  maintain  this 
action.  If  voidable,  then  we  concede  that  we  are  premature  in 
our  action.  Second.  If  we  are  right  in  our  first  premises,  that 
the  said  decree  under  the  allegations  made  in  the  complaint  and 
admitted  by  the  demurrer  to  be  true,  is  void,  then  we  are  met 
with  the  second  proposition :  Can  the  plaintiff,  independent  of 
a  statute  and  of  an  action  for  divorce,  maintain  an  action  for 
an  allowance  on  the  facts  alleged  in  the  complaint  for  the  sufv 
port  of  herself  and  their  minor  child?  Reverting  to  our  first 
proposition,  which  we  deem  it  advisable  to  first  consider,  are 
plaintiff  and  defendant  divorced?  We  claim  not,  and  submit 
that,  wherever  want  of  jurisdiction  over  the  person  of  the 
defendant  is  shown,  that  the  judgment  rendered  without  said 
jurisdiction  is  absolutely  void,  and  is  a  nullity.     We  submit 
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further  that  this  want  of  jurisdiction  may  as  well  be  shown  by 
evidence  aliunde  the  record  as  from  the  face  of  the  record ;  that 
in  either  case,  if  this  want  of  jurisdiction  is  shown,  the  decree 
is  absohitely  void;  it  has  no  force  or  effect.  By  it  no  rights 
are  divested,  and  from  it  no  rights  can  be  obtained ;  being 
worthless  in  itself,  all  proceedings  founded  upon  it  are  worth- 
less ;  it  neither  bars  nor  binds  any  one  by  any  acts  performed 
under  it.  It  is  not  for  the  fraud  which  was  practiced  by  the 
plaintiff  upon  the  court  to  induce  it  to  enter  this  pretense  of  a 
judgment,  that  we  ask  to  have  it  set  aside;  but  it  is  upon  the 
ground  that  the  court  had  no  jurisdiction  over  the  person  of 
the  defendant,  no  process  having  been  served  upon  her,  and  no 
authorized  appearance  having  been  made.  We  submit  that  the 
authorities  hold  that  a  judgment  rendered  by  a  court  having  no 
jurisdiction  over  the  person  of  the  defendant  is  void,  and 
equally  so  whether  this  want  of  jurisdiction  ap])ear8  upon  the 
face  of  the  record  or  appears  from  evidence  outside  of  the 
record.  {Starbuck  v.  Hurray^  5  Wend.  157 ;  21  Am.  Dec.  172 ; 
Tkmvpson  v.  Whiimoiij  18  Wall.  457 ;  Webster  v.  Beed^  11  How. 
437 ;  Harris  V.  Hardeman,  14  How.  334 ;  Christmas  v.  Rusaelty 
5  Wall.  290 ;  United  States  v.  An-edando,  6  Peters,  691 ;  Shrivei- 
v.  Llyn,  2  How.  59,  60;  Hickey  v.  SUtoai't,  3  How.  762;  W'i/- 
liamson  v.  Beny,  8  How.  540;  Skelton  v.  Tiffin,  6  How.  183; 
ERioU  V.  Lessee  of  Piersol,  1  Peters,  328 ;  Bishop  on  Marriage 
and  Divorce,  §§  418,  419;  Caswell  v.  CaswM,  120  111.  377; 
Greene  v.  Greene,  2  Gray,  361;  61  Am.  Dec.  454;  JEdson  v. 
Edsan,  108  Mass.  590;  11  Am.  Rep.  393;  Freeman  on  Judg- 
ments, §§  98,  99,  117,  118,  499,  509;  Kerr  on  Fraud  and  Mis- 
take, p.  51;  Feikert  v.  Wilson,  38  Minn.  341;  Holyoke  v.  Haskins, 
5  Pick.  20;  16  Am.  Dec.  372;  Attorney  General  v.  Pai-Tnort,  5 
Paige,  631;  Gest  v.  Pachoood,  39  Fed.  Rep.  535;  Earle  v. 
Earle,  27  Neb.  277 ;  20  Am.  St.  Rep.  667 ;  Bradshaw  v.  Heath, 

13  Wend.  416,  417.)  Now  we  come  to  the  second  question  of 
vital  importance.  Can  the  wife  maintain  an  action  against  her 
husband  for  support,  call  it  maintenance  or  alimony  as  you 
please,  under  the  facts  stated  in  the  complaint?  We  submit 
the  rule  to  be  that,  in  any  case  where  it  is  allowed,  the  same 
state  of  facts  must  exist  as  would  have  to  exist  to  enable  the 
wife  to  procure  a  decree  of  divorce;  we  charge  cruelty  and 
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abandonment,  either  of  which  would  be  suflScient  to  procure  a 
decree  of  divorce.  If  there  is  a  sufficient  statement  tx>  entitle 
the  plaintiff  to  procure  a  divorce,  if  one  was  asked  herein,  then 
she  is  entitled  to  recover  from  the  defendant  her  support  in- 
dependent of  a  decree  of  divorce,  and  of  statute  giving  her  that 
right  {Gailand  v.  Galland,  38  Cal.  269;  Wilson  v.  Wilson, 
45  Cal.  399;  Daniels  v.  Daniels,  9  Colo.  133;  Ikirl  v.  Earl, 
27  Neb.  277 ;  20  Am.  St.  Rep.  667 ;  Plainer  v.  Plainer,  66 
Iowa,  378;  Glover  v.  Glover,  16  Ala.  446;  Purcell  v.  Purcell, 
4  Hen.  &  M.  607-511;  Almond  v.  Almomd,  4  Rand.  662;  15 
Am.  Dec.  781;  Wallingsford  v.  Wallingsford,  6  Har.  &  J.  485; 
Crane  v.  Meginnls,  1  Gill  &  J.  463;  19  Am.  Dec.  237;  Hdms 
V.  Franciscus,  2  Bland  Ch.  544;  20  Am.  Dec.  402;  Vemer  v. 
Vemer,  62  Miss.  263,  and  causes  cited ;  Butler  v.  BuUer,  4  Litt. 
201 ;  Lochridge  v.  Lockridge,  3  Dana,  28 ;  28  Am.  Dec.  52 ; 
Walker  v.  Stringfellow,  30  Tex.  570;  Rhame  v.  Rhame,  1 
McCord  Ch.  197-205;  16  Am.  Dec.  597;  Bair  v.  Hair,  10 
Rich.  Eq.  163;  Prather  v.  Prather,  4  Desaus.  Eq.  33-43; 
Bascom  v.  Bascom,  Wright,  632;  Quedel  v.  Questel,  Wright, 
491;  SjyUler  v.  Spiller,  1  Hayw.  [N.  C]  482;  Knigid  v.  Knight, 
2  Hayw.  [N.  C]  101;  Bueter  v.  Bueier,  45  N.  W.  Rep.  208, 
S.  Dak.  April  1, 1890;  Spengler  v.  Spengler,  38  Mo.  App.  266; 
Lindenschmidt  v.  Lindenschmidt,  29  Mo.  App.  295.)  The  United 
States  Supreme  Court  has  incidentally  referred  to  and  recog- 
nized the  doctrine  in  Barber  v.  Barber,  21  How.  582;  Cheever 
V.  Wilson,  9  Wall.  108.  All  of  these  courts  have  so  held 
independent  of  an  action  for  a  divorce,  and  without  a  State 
statute  authorizing  the  action.  Then  the  following  States  have 
authorized  the  action  by  statute :  Illinois,  New  Jersey,  Michi- 
gan, Indiana,  Tennessee,  and  Kansas.  And  when  we  remember 
that  State  statutes  are  properly  and  usually  the  crystalization 
of  public  or  judicial  sentiment,  recognizing  the  need  of  the 
statute,  and  simplifying  the  remedy,  the  statutes  in  these  States 
are  arguments  in  our  favor;  especially  is  this  so  when  some  of 
the  States  we  have  cited  cases  in  are  the  same  as  those  where 
the  courts  held,  independent  of  statute,  they  had  the  right  to 
entertain  suits  for  maintenance,  and  in  these  same  States,  statutes 
have  been  enacted  allowing  such  to  be  maintained,  as  in  Cali- 
fornia, Maryland,  North  Carolina;  thus,  instead  of  enacting  a 
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new  law,  or  creating  a  new  rigbt^  the  statute  simply  recognized 
a  right  then  existing  and  simplified  its  enforcement.  It  was 
urged  by  defendant  in  the  court  below,  that  our  courts  in  the 
exercise  of  their  equity  functions,  had  no  power  to  grant  relief 
in  cases  of  this  kind,  in  the  absence  of  legislative  authority; 
that  by  the  provisions  of  our  statute,  the  granting  of  alimony 
is  but  an  incident  to  a  divorce  proceeding.  We  submit  that 
while  the  statute  gives  the  court  power  to  award  alimony,  at 
the  time  a  decree  of  divorce  is  rendered,  that  this  does  not 
deprive  a  court  of  equity  from  granting  alimony  independent 
of  statute,  and  of  an  action  for  a  divorce.  The  statute  is  not 
exclusive;  it  does  not  deprive  a  court  of  equity  from  exercising 
its  equity  function.  Can  it  be  claimed  that  courts  of  equity 
have  no  power  to  remedy  a  wrong  and  grant  relief  to  an  injured 
wife,  independent  of  a  statute  giving  it  the  power  so  to  do? 
Can  it  be  that  property  rights  may  be  divested  and  a  wife  de-  ^ 
prived  of  her  property  rights,  and  no  relief  can  be  granted  by 
the  courts  because  of  no  special  act  of  legislature  conferring 
upon  them  the  power?  (Pomeroy's  Equity  Jurisprudence, 
§§  60,  67.)  It  is  true  that  in  England  Parliament  concurrently 
with  the  ecclesiastical  courts,  granted  divorces  a  meriaa  d  thoroy 
and  that  Parliament  retained  the  exclusive  power  to  grant 
divorces,  a  vinculo  matrimonii,  until  this  power  was  granted  to 
'*  the  court  for  divorces  and  matrimonial  causes."  It  is  also 
true  that  in  our  States  the  legislatures  exercised  the  right  to 
grant  divorces  until  it  was  vested,  by  legislative  enactment,  in 
the  courts  in  every  State  except  South  Carolina.  And  in  nearly 
all  cases,  as  incident  to  the  power  to  grant  divorces  was  the 
power  to  adjudicate  upon  the  property  rights  of  the  parties. 
But  while  the  Parliament  and  legislatures  severed  the  marriage 
relation,  they  did  it  regarding  the  relation  as  a  status,  and  hav- 
ing in  mind  the  good  of  society,  arrogated  to  itself  these  powers. 
Still,  at  no  time,  did  it  so  legislate  regarding  the  act  as  a  judicial 
function.  When  property  rights  were  to  be  affected,  when 
property  was  to  be  taken  from  one  and  given  to  another,  then 
the  parties  were  rightfully  relegated  to  the  judicial  branch  of 
our  government.  The  granting  of  alimony,  of  maintenance, 
of  support  of  minor  children,  of  adjudication  upon  the  property 
rights  of  husband  and  wife,  has  always  been  a  matter  for  the 
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courts  to  act  upon.  It  existed  by  virtue  of  the  contractual 
relation  of  the  parties,  and  the  marital  relation  having  been 
entered  into  by  virtue  of  a  contract,  it  was  but  fit,  proper,  and 
right  that  the  rights  growing  out  of  this  contract  should  be 
recognized  and  enforced  in  a  court  of  competent  jurisdiction. 

McCkmnell  &  Oayherg^  and  2^o«.  C.  -Bocft,  for  Eespondent 

I.  Did  the  District  Court  of  Lewis  and  Clarke  County 
have  jurisdiction  to  determine  an  iudejiendent  suit  for  the  re- 
covery of  maintenance?  The  action  is  in  equity,  and  in  order 
to  determine  the  question  of  jurisdiction  in  this  case  it  is  imix>r- 
tant  to  consider  what  jurisdiction  may  be  exercised  by  courts  of 
equity  in  this  State.  Our  Constitution  lodges  equity  jurisdic- 
tion in  the  District  Court  in  the  following  terms:  "The  Dis- 
trict Court  shall  have  original  jurisdiction  in  all  cases  at  law 
and  in  equity,  etc."  (Art.  viii.  §  11,  Const.)  It  is,  we  believe, 
the  settled  rule  that  under  such  provision  courts  of  equity  can 
only  exercise  such  jurisdiction  as  was  exercised  by  the  English 
court  of  chancery  at  the  date  of  the  Revolution.  (1  Pomeroy's 
Equity  Jurisprudence,  W  282,  285,  294,  et  seq.;  Faniain  v. 
Ravened,  17  How.  369 ;  J(mea  v.  Boston  Mill  Oorp.  4  Pick.  507 ; 
16  Am.  Dec.  358.  See,  also,  cases  infra.)  While  there  seems 
to  be  some  diversity  among  the  opinions  of  different  courts  as 
to  wliat  the  English  cases  have  decided,  we  believe  that  but  two 
or  three  instances  have  been  reported  wherein  the  English  court 
of  chancery  took  cognizance  of  any  proceeding  relative  to 
alimony  or  maintenance,  except  during  the  existence  of  the 
commonwealth.  During  this  time,  special  commissions  seem 
to  have  been  issued  giving  such  authority,  because  the  ecclesias- 
tical courts  during'that  period  were  abolished.  {Ball  v.  Jfon^ 
gomoy,  2  Ves.  195;  Stones  v.  Oooke,  2  Sim.  22;  Vanderffucht 
v.  De  Blaquisere,  8  Sim.  315.)  It  is  a  part  of  the  history  of 
the  law,  too  well  known  to  need  citation  of  authority,  that  in 
Enjrland  the  courts  of  chancery  never  exercised  jurisdiction 
over  questions  of  divorce  or  their  incidents.  Whenever  judicial 
action  was  invoked,  it  was  always  exercised  through  ecclesias- 
tical courts;  and  these  courts  never  allowed  any  separate 
action  either  for  alimony  or  maintenance.     It  was  always  iuci- 
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dent  to  some  other  proceeding,  such  as  divorce  or  a  suit  to  re- 
store marital   rights.     Ecclesiastical  courts  have  always  been 
foreign  to  our  institutions,  and  the  jurisdiction  exercised  by 
such  courts  in  England  has  never  descended  directly  to  any  of 
our  courts.     Wherever  any  of  its  jurisdiction  has  been  exercised 
in  this  country,  it  has  been  conferred  by  positive  enactment 
through  the  people  or  their  representative.     We  believe  that  the 
following  rule  is  fully  established  and  maintained  by  the  authori- 
ties, to  wit:   That  unless  the  jurisdiction  is  provided  for  by  posi- 
tive statutory  enactment  or  by  constitutional  provision,  courts 
of  equity  in  this  country  possess  no  jurisdiction  to  hear  or  deter- 
mine suits  brought  solely  for  the  recovery  of  alimony  or  mainte- 
nance.   {Lawson  v.  Shotwell,  27  Miss.  630 ;  Bankston  v.  Bankston, 
27  Miss.  692;  Boioman  v.  Worilimgton,  24  Ark.  529;  McGee  v. 
JJcGee,  10   Ga.  477;   Goss  v.   Gow,  29  Ga.  109;  Fiachli  v. 
FischUy  1  Black f.  360 ;  12  Am.  Dec.  251 ;  Muckenburg  v.  Holler, 
29  Ind.  139;  92  Am.  Dec.  345;  Moon  v.  Baum,  58  Ind.  194; 
OiesimU  v.  Chestnut,  77  III.  346;  TroUer  v.  Trottet',  77  111.  511; 
jRo88  V.  IlosSf  69  111.   569;  Harshberger  v.  Harslibergo'y  26 
Iowa,  503;    Wilson  v.  WUson,  49  Iowa,  544;  McFarland  v. 
McFarlandy  51  Iowa,  565;  Jones  v.  Janes,  18  Me.  311;  36 
Am.  Dec.  723;  Henderson  v.  Henderson,  64  Me.  419;  Litilefield 
V.  Paul,  69  Me.  533;  Shannon  v.  Shannon,  2  Gray,  287;  Bald- 
win V.  Baldvnn,  6  Gray,  342;  Coffin  v.  Dunham,  8  Cush.  405; 
54  Am.  Dec.  769 ;  Adams  v.  Adams,  100  Mass.  365 ;  1  Am. 
Hep.  Ill;  Pettier  v.  Peltier,  Har.  Ch.  (Mich.)  19;  Perkins  v. 
Perkins,  16  Mich.  167;  Doyle  v.  Doyle,  26  Mo.  545;  Simpson 
V.  Simpson,  31  Mo.  24;  Parsons  v.  ParsoKis,  9  N.  H.  317; 
Sheaf e  v.  Sheaf e,  24  N.  H.  569;  Kirrigan  v.  Kiiiigan,  15 
N.  J.  Eq.  146;  Nichoh  v.  Niclwls,  25  N.  J.  Eq.  60;   Yule  v. 
Yvde,  10  N.  J.  Eq.  138;  Rockwell  v.  Morgan,  13  N.  J.  Eq. 
119;  Anshutz  v.  Anshutz,  16  N.  J.  Eq.  162;  Cory  v.  Cory,  11 
N.  J.  Eq.  400;  Aiwater  v.  Atwater,  53  Barb.  621;  Rqpnsden 
V.  Ramsden,  91  N.  Y.  281;  Codd  v.  Codd,  2  Johns.  Ch.  141 ; 
Jjewis  V.  Lewis,  3  Johns.  Ch.  519;  Mix  v.  Mix,  1  Johns.  Ch. 
108 ;  Perry  v.  P&ry,  2  Paige,  501;  Harrington  v.  Harrington, 
10  Vt.  505;  Prosser  v.  Warner,  47  Vt.  667;  19  Am.  Rep. 
132;  Barker  v.  Dayton,  28  Wis.  367;  WUsm  v.  Wilson,  2  Dev. 
&  B,  S77;  1  Bishop  on  Marriage  and  Divorce,  §§  1383-1421.) 
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How  it  can  be  maintained  that  a  court  of  equity  can  exercise 
as  ''an  inherent  power''  a  jurisdiction  which  never  existed  in  or 
was  exercised  by  courts  of  equity  in  England,  is  beyond  our 
comprehension,  unless  such  jurisdiction  is  specifically  conferred 
by  the  Constitution  or  by  the  statute.  The  jurisdiction  not 
being  given  by  the  Constitution,  was  it  given  by  the  statutes? 
Section  1004  of  our  statutes  grants  all  the  statutory  jurisdiction 
with  reference  to  alimony  and  maintenance,  and  it  will  be  per- 
ceived from  an  examination  of  that  section  that  the  jurisdiction 
of  the  court  to  grant  alimony  or  maintenance  is  always  to  be 
exercised  in  connection  with  a  proceeding  for  divorce.  But 
again,  many  of  the  courts,  in  deciding  the  causes  cited  by  ap- 
pellants, hold  that,  inasmuch  as  the  ecclesiastical  courts  only 
granted  maintenance  as  an  incident  to  a  divorce,  these  courts 
would  only  grant  maintenance  when  the  cases  made  would  have 
entitled  the  party  to  a  divorce  under  the  rulings  of  the  English 
ecclesiastical  courts.  For  instance,  under  the  rulings  of  the 
ecclesiastical  courts  no  cruelty  was  sufficient  to  warrant  a  di- 
vorce or  maintenance  unless  it  was  the  result  of  personal  and 
physical  violence ;  therefore,  the  courts  holding  the  above  doc- 
trine, would  not  grant  maintenance  in  a  separate  proceeding, 
unless  the  complaint  contained  allegations  showing  that  the 
party  would  have  been  entitled  to  a  divorce  under  the  ecclesi- 
astical rulings  with  reference  to  extreme  cruelty.  {Hdnis  v. 
Francisms,  2  Bland  Ch.  544;  20  Am.  Dec.  402.)  It  will  be 
noticed  that  in  all  the  cases  cited  by  appellant,  the  relation  of 
husband  and  wife  existed,  and  the  jurisdiction  to  grant  mainte- 
nance in  a  separate  suit  is  based  upon  this  relationship,  because 
if  the  relationship  has  ceased,  then  the  obligation  upon  which 
the  jurisdiction  is  based  has  ceased.  The  obligation  having 
ceased,  there  are  no  rights  to  be  enforced  or  wrongs  to  be 
remedied. 

II.  If  such  jurisdiction  existed  could  it  be  exercised  in  this 
case?  Unless  this  decree  is  absolutely  void,  it  severed  and  de- 
stroyed the  marriage  relation,  and  under  the  appellant's  cases, 
above  referred  to,  the  court  had  no  jurisdiction.  If  the  decree 
is  absolutely  void,  then  it  is  as  if  it  had  not  been,  and  the 
marriage  relation  still  exists.  If  not  void,  but  merely  voidable, 
it  is  good  until  it  is  set  aside.     If  voidable  only,  its  validity 
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canDot  be  attacked  collaterally  as  is  sought  herein.  As  to  the 
distinction  between  a  void  and  voidable  judgment,  see  Freeman 
on  Judgments  [2d  ed.],  section  116 ;  1  Black  on  Judgments, 
section  170.  As  to  the  distinction  between  direct  and  collateral 
attacks,  see  1  Black  on  Judgments,  section  170.  A  judgment 
of  a  State  court  of  general  jurisdiction  can  only  be  attacked 
collaterally  in  the  courts  of  the  same  State  where  it  bears  its 
own  infirmity  upon  its  face.  {Cook  v.  Darling,  18  Pick.  393; 
Granger  v.  Cfari,  22  Me.  128;  OoU  v.  Haven,  30  Conn.  190; 
79  Am.  Dec.  244 ;  WingaU  v.  Haywood,  40  N.  H.  437 ;  Pe- 
nobscot  B.  E.  Co.  v.  Weeks,  52  Me.  456;  Clark  v.  Bryan,  16 
Md.  171;  aUlen  v.  EUUon,  13  Ohio  St.  446 ;  82  Am.  Dec.  448 ; 
Homer  v.  Doe,  1  Ind.  131 ;  48  Am.  Dec.  355;  Prinoe  v.  Oriffin, 
16  Iowa,  552;  Hahn  v.  Kelly,  34  Cal.  391;  94  Am.  Dec.  742; 
ExparU  Ah  Men,  77  Cal.  198;  11  Am.  St.  Rep.  263;  Qalpin  v. 
Page,  1  Sawy.  317 ;  Hunter  v.  Ferguson,  13  Kan.  471 ;  Blasdel 
v.  Kean,  8  Nev.  305;  Black  on  Judgments,  §§  271,  272,  273  j 
GUman  y.  Oilman,  126  Mass.  26;  30  Am.  Hep.  646;  Lee  v. 
Kingdmry,  13  Tex.  68 ;  Brmn  v.  Nichols,  42  N.  Y.  26 ;  Sperry 
Y.  Beynolds,  65  N.  Y.  179.)  These  cases  also  hold  that  every 
presumption  is  in  favor  of  such  judgment,  whether  it  recites 
jurisdiction  or  whether  it  is  silent.  Many  cases  have  been  cited 
wherein  the  particular  reasons  herein  relied  upon  were  urged  as 
reasons  that  the  judgment  was  void  and  could  be  collaterally 
attacked,  but  the  weight  of  authority  is  against  such  proposition. 
(Freeman  on  Judgments,  §  128;  1  Black  on  Judgments,  §  272; 
Newcamb  v.  Peck,  17  Vt.  302;  Baker  v.  Stonebraker,  34  Mo. 
172;  Carpentier  v.  City  of  Oakland,  30  Cal.  440;  Harshey  v. 
Blackjnarr,  20  Iowa,  161;  89  Am.  Dec.  520;  American  Ins. 
Co.  v.  Oakley,  9  Paige,  496;  38  Am.  Dec.  561;  Beed  v.  PraU, 
2  Hill,  64;  Broum  v.  Nichols,  42  N.  Y.  26;  Rogers  v.  Bums, 
27  Pa.  St.  525;  Bunion  v.  Lyford,  37  N.  H.  512;  75  Am.  Dec. 
144.)  It  is  the  law  that  judgments  of  one  State  are  always 
open  to  a  collateral  attack  in  another  State  for  want  of  juris- 
diction. {Christmas  v.  Russell,  5  Wall.  290;  Thompson  y. 
WhUman,  18  Wall.  457;  OUman  v.  GUman,  126  Mass.  26; 
30  Am.  Hep.  646.)  It  is  also  held  that  judgments  of  State 
courts  may  be  collaterally  attacked  in  the  federal  courts  held 
in  the  same  State  in  which  the  judgment  was  rendered.    The 
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nation  and  State  are  distinct  sovereigns,  so  that  the  judgment 
of  the  State  court  is  a  foreign  judgment.  {Galpin  v.  Page,  3 
Sawy.  93;  note  to  Hahn  v.  Kelly,  94  Am.  Dec.  766;  Swijl  v. 
Meyers,  37  Fed.  Rep.  37.) 

Harwood,  J. — There  are  two  questions  brought  here  for 
determination  by  this  appeal.  The  first  relates  to  the  jurisdic- 
tion, in  equity,  of  the  District  Courts  of  this  State,  and  may  be 
stated  by  the  following  proposition :  Have  the  District  Courts 
of  this  State  power,  in  the  exercise  of  their  equity  jurisdiction, 
to  enforce  maintenance  of  a  wife  by  decreeing  proper  relief  in 
an  action  brought  by  her  against  her  husband,  independently  of 
an  action  for  divorce,  where  it  is  shown  that  he,  without  just 
cause,  has  abandoned  her,  or  by  his  cruelty  or  other  improper 
conduct  has  given  her  just  cause  for  living  separate  and  apart 
from  him,  and  she  is  without  means  of  support,  and  he  is  able 
to  maintain  her? 

An  action  of  this  character,  if  maintainable  at  all,  would  natu- 
rally lie  within  the  equitable  jurisdiction  of  the  District  Court. 
The  subjects  of  equity,  as  well  as  common-law  jurisdiction,  are 
80  well  defined  there  can  seldom  arise  a  dispute  as  to  whether  a 
particular  action  for  the  enforcement  of  rights  or  the  redress  of 
wrongs  lies  within  the  cognizance  of  one  or  the  other,  or  whether 
such  action  is  not  within  either  of  these  jurisdictions.  In  re- 
lation to  the  question  just  propounded,  however,  there  have 
been  and  still  are  differences  of  opinion  in  the  courts  and  among 
able  jurists;  and  the  discussion  of  it  has  souuded  the  depths 
and  surveyed  the  scope  and  circumference  of  the  equity  juris- 
diction of  courts  where  it  has  been  brought  in  question. 

It  is  unnecessary  to  recite  the  facts  involved  in  the  case  at 
bar  in  order  to  treat  this  proposition.  It  may  be  treated  as  a 
question  of  law,  relating  to  the  equity  jurisdiction  of  the  court, 
without  reference  to  any  particular  action. 

That  the  marriage  relation  lays  upon  the  husband  an  obli- 
gation to  furnish  his  wife  necessary  and  comfortable  mainte- 
nance, commensurate  with  his  ability  to  provide,  is  a  proposition 
upon  which  there  is  no  dispute.  It  is  an  obligation  imposed  by 
law  as  one  of  the  conditions  of  the  marriage  contract,  and  is 
recognized  by  all  courts  of  justice,  and  is  enforced,  in  proper 
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cases^  where  the  jurisdiction  lies.  Courts  of  common- law  juria- 
diction  (as  distinguished  from  equity  courts)  enforce  that  obli- 
gation by  giving  judgment  against  the  husband  for  necessary 
supplies  furnished  the  wife  by  third  persons^  where  the  husband^ 
without  just  cause^  withholds  the  same,  or  abandons  his  wife, 
or  by  cruelty  or  otherwise  makes  it  unsafe  or  improper  for  her 
to  abide  at  the  family  home. 

In  this  way  it  will  be  seen  that  even  courts  of  common-law 
jurisdiction  not  only  recognize,  but  to  some  extent  enforce, 
performance  of  that  obligation.  The  jurisdiction  exercised  by 
the  common-law  courts  was  usually  explained  on  the  theory 
that  the  law  presumed  the  wife  to  be  the  agent  of  the  husband 
to  the  extent  of  authority  to  obtain  upon  his  credit  necessary 
personal  supplies.  But  it  is  plainly  observable  by  an  investi- 
gation of  these  cases  that  the  common-law  courts  proceed  upon 
a  different  ground  than  the  mere  relation  of  principal  and  agent; 
for  when  the  husband  had  abandoned  his  wife,  or  driven  her 
away  by  cruelty  or  other  improper  conduct,  and  had  sought  to 
avoid  responsibility  of  her  maintenance  by  giving  notice  for- 
bidding parties  to  furnish  her  supplies,  and  attempting  to  re- 
voke her  authority  in  that  respect,  still  the  common-law  courts, 
notwithstanding  such  notice,  held  him  bound  for  her  necessary 
supplies,  by  an  obligation  irrevocable  at  will,  arising  by  virtue 
of  the  marriage  relation,  and  gave  judgment  against  him. 
(Schouler  on  Domestic  Relations,  §  66;  Sykes  v.  HaMead^  1 
Sandf.  483;  1  Bishop  on  Marriage  and  Divorce,  572,  and  cases 
cited.)  It  will  be  observed  in  these  cases,  too,  that,  where  the 
wife  was  living  separate  and  apart  from  her  husband,  it  was 
always  a  proper  inquiry  whether  she  had  just  cause  for  so  doing; 
and,  if  she  had  not,  that  was  a  good  defense.  It  seems  to  be 
clear,  then,  that  the  common-law  courts  proceeded  in  such  cases 
upon  a  different  principle  than  the  law  of  agency  alone,  and 
founded  their  judgments  on  the  obligation  of  the  husband  to 
support  his  wife,  even  separate  and  apart  from  his  habitation, 
where  by  his  conduct  he  had  justified  her  separation,  or  where 
he  had,  without  cause,  forsaken  her — an  obligation  which  he 
could  not  terminate  at  will,  as  may  be  done  in  case  of  principal 
and  agent.  (2  Kent  Com.  146;  Schouler  on  Domestic  Rela- 
tions, §  66;  1  Bishop  on  Marriage  and  Divorce,  §§  550-572, 
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and  cases  cited ;  Liddlow  v.  WUmot,  2  Stark.  86 ;  Oasteel  v. 
Oasted,  8  Blackf,  240 ;  44  Am.  Dec.  763 ;  Clement  v.  MaUisov^ 
3  Rich.  93;  HaU  v.  Weir^  1  Allen,  261 ;  Garttvright  v.  Bcde,  1 
Allen,  514;  79  Am.  Dec.  759 ;  Cunningham  v.  Irmn,  7  Serg. 

6  R.  247;  10  Am.  Dec.  458;  Ramney  v.  Kej/es,  7  N.  H.  571; 
Allen  V.  Aldrich,  29  N.  H.  63;  ilcGahayv.  WUliama,  12  Johns. 
293;  Mayhew  v.  Tliayer,  8  Gray,  172;  TTa/fer  v.  Simpson,  7 
Watts  &  S.  83;  42  Am.  Dec.  216;  SchnucJde  v.  Bierman,  89 
111.  454;  ifeese  v.  Chilton,  26  Mo.  598;  RiUherfard  v.  Coare,  12 
Mo.  347 ;  Brimig  v.  Meiider,  23  Pa.  St.  156 ;  BiUing  v.  Pilclier, 

7  Mon.  B.  458;  44  Am.  Dec.  523;  Snover  v.  Blair,  25  N.  J.  L. 
94;  Blowers  v.  SturtevaiU,  4  Denio,  46.) 

Although  the  common-law  courts  will  give  judgment  against- 
the  husband  in  such  cases,  it  must  be  admitted  by  all  to  be  an 
uncertain  and  inadequate  relief;  for  in  many  cases  she  may  be 
unable  to  obtain  credit  under  such  circumstanceSi  where  she  can 
only  offer  the  chance  of  compelling  payment  by  suit  against  a 
husband  who  is  endeavoring  to  escape  such  liability.  Her 
position  is  also  embarrassed  by  the  reluctance  of  parties  gener- 
ally to  becoming  directly  or  indirectly  implicated  in  family 
troubles,  or  to  undertake  to  show  justification  for  the  conduct 
of  the  wife,  which  operates  as  a  powerful  influence  in  deterring 
persons  from  giving  her  credit.  The  relief  offered  by  the 
common-law  courts  is  inadequate  for  still  other  reasons.  While 
it  may  succeed  for  a  brief  period  in  some  cases,  the  derelict  hus- 
band is  left  free  to  carry  out  his  purpose,  to  abandon  and  neglect 
the  support  of  his  wife,  and  avoid  such  judgments  altogether 
by  disposing  of  his  property,  or  by  carrying  it  beyond  the  juris- 
diction. In  this  way  he  not  only  ignores  his  obligation,  but 
sets  at  naught  the  attempt  of  the  common-law  courts  to  compel 
its  performance.  There  are  other  aspects  of  this  method  of 
granting  relief  which  ought  not  be  passed  without  observation. 
If  that  remedy  happens  to  be  effectual  in  some  cases,  because 
the  husband  fails  to  use  the  meaqs  within  his  power  to  escape 
the  liability,  that  method  of  enforcing  maintenance  would  in- 
volve a  multiplicity  of  lawsuits;  for  the  wife  must  usually  go 
to  various  parties  to  secure  supplies,  whereby  would  arise  a 
separate  cause  of  action  in  favor  of  each  party  from  whom  sup- 
plies were  obtained;  and,  as  often  as  one  collection  was  made. 
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another  canse  of  action  would  begin  to  accrue.  Again,  the 
inadequacy  of  relief  worked  out  by  the  common-law  reme*ly  is 
not  alone  relative  to  the  position  of  the  wife.  It  has  its  counter- 
part of  hardship  in  reference  to  the  husband.  lu  case  the  hus- 
band has  just  grounds  for  his  conduct,  and  desires  to  establish 
the  same,  he  would  have  to  present  his  defense  in  as  many 
actions  at  law  as  happened  to  be  brought  against  him  for  sup- 
plies furnished  the  wife;  for  having  established  his  defense  in 
one  or  more  actions  would  not  preclude  the  annoyance,  loss  of 
time,  and  expense  of  defending  other  actions  of  the  same  char- 
acter. So  the  question  naturally  arises  whether  or  not,  upon 
principle,  these  cases  lie  within  the  jurisdiction  of  courts  of 
equity,  and  the  conditions  just  pointed  out  suggest  two  familiar 
principles  of  equity  as  grounds  upon  which  courts  exercising 
that  jurisdiction  take  cognizance  of  actions,  and  determine  the 
rights  of  parties,  namely:  (1)  Inadequacy  of  the  relief  which 
can  be  obtained  in  the  courts  of  law ;  (2)  that  to  obtain  relief 
in  courts  of  common-law  jurisdiction  would  involve  a  multi- 
plicity of  suits.  Mr.  Pomeroy,  upon  this  head,  observes:  "In 
fact,  the  multiplicity  of  suits,  which  is  to  be  prevented,  consti' 
iutes  the  very  inadeqacLcy  of  legal  methods  and  remedies  which  calls 
the  concurrent  jurisdiction  into  being  under  such  circumstances, 
and  authorizes  it  to  adjudicate  upon  purely  legal  rights, and  con- 
fer purely  legal  reliefs.  On  the  other  hand,  the  prevention  of 
multiplicity  of  suits  is  the  occasion  for  the  exercise  of  the  exclu- 
aive  jurisdiction."     (Poraeroy's  Equity  Jurisprudence,  §  243.) 

This  class  of  actions  was  not  generally  entertained  by  the 
English  chancery  court  for  the  obvious  reason  that  in  England 
the  ecclesiastical  tribunal  existed,  to  which,  as  was  conceded 
by  all,  such  adjudications  peculiarly  belonged.  There  was 
therefore  no  reason  in  general  for  the  chancery  court  in  Eng- 
land to  concern  itself  with  actions  seeking  such  relief.  (Fonb. 
Eq.  [4th  Am.  ed.]  98,  note  105.)  But  it  nevertheless  seems 
plain  that  had  not  another  court  existed  m  the  judicial  system 
of  England,  which  had  jurisdiction  of  this  class  of  cases,  there 
is  every  analogy  which  would  have  brought  those  cases  within 
the  jurisdiction  of  the  court  of  chancery.  This  court  took 
cognizance  of  other  cases  concerning  marital  rights.  It  en- 
forced against  the  husband  ante-nuptial  contracts  and  settle- 
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ments  made  on  belialf  of  his  intended  wife;  compelled  settle- 
ments to  be  made  on  belialf  of  the  wife,  where  he  was  seeking 
to  obtain  possession  or  control  of  her  property;  withheld  her 
separate  property  from  his  grasp^  and  devoted  it  to  her  mainte- 
nance^ where  he  had  so  conducted  himself  as  to  justify  her 
living  in  separation  from  him;  enforced  agreements  by  the 
spouses  as  to  property  rights,  and  maintenance  made  in  contem- 
plation of  separation ;  by  the  writ  of  ne  exeat,  "  restrained  the 
husband  from  quitting  the  kingdom  to  evade  the  payment  of 
an  agreed  or  decreed  allowance";  used  its  power  to  enforce 
decrees  of  the  spiritual  court,  awarding  separate  maintenance  to 
the  wife ;  and,  by  process  known  as  the  " writ  of  supplicavit" 
the  cliancery  court  protected  the  wife  against  the  husband's 
violence,  and  in  cases  where  it  was  found  unsafe  for  her  to 
abide  with  him,  as  incident  to  such  proceedings,  compelled  the 
husband  to  provide  maintenance  for  her  while  she  was.separat^ 
and  apart  from  him,  by  reason  of  his  violent  conduct  towards 
her.  This  proceeding,  however,  appears  to  have  become  obso- 
lete, probably  because  statutes  provided  a  remedy  for  protection 
of  all  persons  from  threatened  violence.  No  doubt,  other 
instances  could  be  pointed  out  wherein  the  English  chancery 
court  exercised  jurisdiction  in  reference  to  the  marital  rights 
and  obligations.  (Fonb.  Eq.  90-106,  and  notes;  2  Spence's 
Equitable  Jurisdiction,  489,  626 ;  2  Story  on  Equity  Jurispru- 
dence, §§  1423,  1476;  3  Pomeroy's  Equity  Jurisprudence, 
§§  1114-1120;  2  Bishop  on  Marriage  and  Divorce,  §  352.) 
It  is  also  clear  that  within  the  principals,  procedure,  and  prac- 
tice applied  by  courts  of  equity  there  are  ample  and  appropri- 
ate methods  to  adequately  enforce  in  one  action  the  right  of  the 
wife  to  support  against  a  husband  who  without  cause  abandons 
her,  and  at  the  same  time,  in  the  same  action,  vouchsafe  to  the 
husband  any  defense  he  may  have  to  offer  in  justification  of 
his  conduct. 

It  is  proper  at  the  outset  of  this  investigation  to  inquire 
whether,  by  statute,  any  provision  has  been  made  in  relation  to 
the  right  in  question,  and  the  remedy  to  be  applied  in  case  of 
its  non-fulfillment.  Our  statute  provides  that  the  District 
Court,  "sitting  as  a  court  of  chancery ,'*  may,  for  certain  causes 
specified,  decree  a  "dissolution  of  the  bonds  of  matrimony ''; 
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and  that  "  when  a  divorce  shall  be  decreed,  it  shall  and  may  be 
lawful  for  the  court  to  make  such  order  touching  the  alimony 
and  maintenance  of  the  wife,  the  care  and  custody  of  the 
children,  or  any  of  them,  as  from  the  circumstances  of  the 
parties  and  nature  of  the  case  shall  be  fit,  reasonable,  and  just ; 
and,  in  case  the  wife  be  complainant,  to  order  the  defendant  to 
give  reasonable  security  for  such  alimony  and  maintenance,  or 
may  refuse  the  payment  of  such  alimony  and  maintenance  in 
any  other  manner  consistent  with  the  rules  and  practice  of  the 
court,  and  may  also  grant  alimony  'a  pendente  lite^}  and  the 
court  may,  on  application,  from  time  to  time,  make  such  alter- 
ations in  the  allowances  of  alimony  and  maintenance  as  shall 
appear  reasonable  and  just*'  (§§  1000,  1004,  1006,  div.  5, 
Comp.  Stats.) 

It  is  contended  that  these  provisions  of  the  statute  as  to  the 
decree  for  alimony  and  maintenance  "when  divorce  is  granted," 
by  implication,  exclude  from  the  courts  the  jurisdiction  to  en- 
force the  maintenance,  except  in  an  action  where  divorce  is  de- 
creed. Some  have  so  held,  but  upon  this  phase  of  the  question, 
as  upon  nearly  all  aspects  of  it,  eminent  authorities  are  opposed 
to  one  another  in  the  views  entertained.  Our  own  conclusion 
upon  this  particular  feature  of  the  question  is  that  the  great 
weight  of  reason  is  against  the  idea  that  the  legislature,  in  adopt- 
ing the  statute  referred  to,  intended  any  regulation  of  the  right 
of  the  wife  to  maintenance,  or  the  obligation  of  the  husband  to 
furnish  the  same,  arising  and  existing  by  virtue  of  the  marriage 
bond  prior  to,  and  in  no  manner  dependent  upon,  the  dissolu- 
tion of  that  bond  by  decree  of  court,  or  that  by  such  statute  tiie 
l^islature  intended  to  take  away,  or  in  any  manner  control 
^whatever  jurisdiction  the  courts  may  have  had  to  enforce  the 
fulfillment  of  that  obligation  in  an  action  independent  of  a  pro- 
ceeding for  divorce.  In  construing  or  applying  a  statute  the 
cardinal  rule,  always  applicable,  is  to  seek  the  intention  of  the 
l^islature.  The  simple  question  then  is,  did  the  legislature^ 
in  providing  for  the  granting  of  divorces  on  certain  prescribed 
grounds,  and  providing  that,  when  divorce  was  decreed,  ali- 
mony and  maintenance  might  also  be  decreed,  intend  to  have  it 
inferred  or  implied  therefrom  that  the  obligation  of  the  hus- 
band to  maintain  his  wife  should  not  be  enforced,  unless  the 
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bonds  of  matrimony  were  first  dissolved?  Or  was  it  only  the 
intention  of  the  legislature,  as  manifest  in  such  statute,  to  make 
sure,  by  the  provisions  authorizing  the  decree  for  alimony  and 
nuiinteuanoe  of  the  wife  after  dissolution  of  the  bonds  of  matri- 
mony, to  fasten  upon  the  husband  the  continued  obligation  to 
support  his  wife,  even  though  the  bonds  of  matrimony  had  been 
dissolved  because  of  his  wrongful  conduct?  After  divorce  the 
obh'gation  to  maintain  the  wife,  which  arose  by  virtue  of  the 
marriage  contract,  could  not  be  referred  to  that  relation,  because 
of  its  non-existence ;  and  there  might  be  grave  reason  to  doubt 
whether  a  court  was  authorized  to  continue  to  enforce  that  obli- 
gation after  dissolution  of  the  bond  by  which  it  arose,  without 
a  statutory  provision  to  that  efiect  It  is  manifest  by  said 
statute  that  the  legislature  intended  that  the  offending  husband 
should  not  escape  the  obligation  he  had  entered  into,  to  support 
his  wife  while  she  kept  faith  with  her  marriage  vows  and  duties, 
even  though  he  succeeded  by  his  wrongful  conduct  in  driving 
her  to  obtain  a  divorce.  If  this  provision  implied  that  the 
obligation  could  only  be  enforced  by  first  dissolving  the  bonds 
of  matrimony,  the  law  would  be  open  to  the  charge  that  it  was 
so  framed  as  to  encourage  divorces;  for  the  wife  who  kept  faith 
with  the  marriage  vows  might  be  driven  by  privation,  in  some 
cases  at  least,  to  release  the  husband  from  the  bonds  of  matri- 
mony by  applying  for  a  divorce,  in  order  to  obtain  relief  from 
penury  and  want.  Such  a  construction  of  the  legislative  intent 
would  make  the  statute  provide,  in  effect,  that  in  case  a  wife 
WeiS  driven  away  or  deserted,  and  left  without  means  of  support, 
if  the  husband  remained  in  the  State  (and  committed  no  more 
flagrant  violations  of  the  marriage  bond),  she  must  wait  a  year, 
and  in  the  mean  time  suffer  in  destitution,  or  suffer  the  humili- 
ation of  becoming  a  public  charge,  or  seek  relief  through  friends 
or  strangers,  before  she  could  call  upon  a  court  to  grant  her  a 
divorce,  and  then  compel  the  offending  husband,  out  of  his  sub- 
stance, to  fulfill  his  obligation  to  support  her;  at  which  time 
the  derelict  husband  may  have  placed  him«elf  and  property 
beyond  the  reach  of  the  court;  at  least,  he  would  in  such  case 
be  given  ample  op|wrtunity  to  do  so.  It  can  hardly  be  pre- 
sumed that  the  legislature,  while  carefully  providing  for  the 
continuance  of  the  obligation  of  the  husband  to  maintain  hia 
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wife  after  divorce,  intended  by  the  statate  to  cut  off  any  juris- 
diction which  might  be  in  the  courts  to  simply  enforce  the 
obligation  while  the  bonds  of  matrimony  still  existed.  A  more 
reasonable  conclusion,  we  think,  is  that  the  statute  under  con- 
sideration manifests  no  such  intention,  but  leaves  the  marital 
rights  and  obligations  before  divorce  to  be  dealt  with  by  the 
courts  in  whatever  respect  their  jurisdiction  might  allow. 

We  therefore  return  to  the  main  question,  as  to  whether  there 
js  in  the  equity  courts  of  this  State  any  jurisdiction  to  interfere 
on  behalf  of  a  wife  deserted  and  left  destitute,  without  cause, 
and  compel  the  husband,  if  able,  to  support  her.  This  subject 
has  led  to  a  very  close  investigation  by  the  American  courts 
(see  cases  cited  in  briefs  of  counsel)  of  the  manner  in  which  the 
chancery  court  of  England  dealt  with  such  cases.  The  juris- 
diction exercised  by  that  court  upon  kindred  subjects  has  already 
l)een  adverted  to.  But  upon  this  particular  branch  of  adjudi- 
cation, as  is  affirmed  by  some,  the  holding  of  the  English  chan- 
cery court  has  not  been  harmonious;  and,  while  this  criticism 
is  probably  correct,  it  must  still  be  admitted  that  the  doctrine 
finally  became  settled,  to  the  effect  that  cases  where  such  relief 
was  sought  would  not  be  entertained  in  the  chancery  court,  but 
left  to  the  spiritual  court.  This  was,  of  course,  the  natural 
result  when  we  consider  the  judicial  system  prevailing  at  that 
time  in  England.  Even  with  these  conditions,  however,  the 
English  chancery  court  did  not  seem  to  have  construed  its  juris- 
diction as  80  unyieldingly  restricted  in  this  matter  that  no  relief 
could  be  granted  in  that  court.  There  is  a  notable  case  as  late 
as  1811,  where  Lord  Eldon,  one  of  the  greatest  and  most  con- 
servative of  English  chancellors,  ordered  certain  property  in 
probate  devoted  to  the  support  of  a  deserted  wife.  It  is  not 
clearly  stated  in  the  opinion  or  statement  of  the  master  that  this 
property  belonged  to  the  husband  by  descent,  but  that  seems  to 
be  the  case  from  the  context;  for  if  the  property  had  descended 
to  the  wife  in  her  own  right,  according  to  the  course  of  equity, 
there  would  have  been  no  hesitation  whatever  in  applying  it  to 
ber  separate  maintenance,  where  she  was  abandoned  by  her 
husband.  In  ordering  the  property  applied  the  lord  chancellor 
said:  "I  have  a  strong  impression  on  ray  mind  that  this  has 
been  done;  and,  independent  of  precedent^  I  think  the  court 
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may  do  it;  as  the  husband  deserting  his  wife  leaves  her  credit 
for  necessaries^  and  would  be  liable  to  an  action,  and,  though 
execution  could  not  be  had  against  the  stock,  the  effect  might 
be  obtained  circuitously,  as  he  could  not  relieve  himself  except 
by  giving  his  consent  to  the  application  of  this  fund."  {Guy 
V.  Pearkes,  18  Bes.  196.) 

In  the  American  States  the  ecclesiastical  court  was  not  made 
a  part  of  the  judicial  system.  There  being  a  court  of  chancery 
or  equitable  jurisdiction,  however,  and  there  being  the  condi- 
tions involved,  whereby  tliat  court  had  grounds,  upon  principle, 
to  take  jurisdiction  of  such  cases,  it  is  not  at  all  strange  that 
some  of  the  American  courts  of  equity  entertained  them ;  and 
thus  was  established  what  Judge  Story  termed  the  broader 
jurisdiction  asserted  by  the  American  C/Ourts  in  such  cases.  la 
his  work  on  Equity  Jurisprudence,  he  says:  "In  Americana 
broader  jurisdiction  in  cases  of  alimony  has  been  asserted  in 
some  of  our  courts  of  equity ;  and  it  has  been  held  that  if  a 
husband  abandons  his  wife,  and  separates  himself  from  her 
without  any  reasonable  support,  a  court  of  equity  may  in  all 
cases  decree  her  a  suitable  maintenance  and  support  out  of  his 
estate,  upon  the  very  ground  that  there  is  no  adequate  or  suffi- 
cient remedy  at  law  in  such  a  case.  And  there  is  so  much  good 
sense  and  reason  in  this  doctrine  that  it  might  be  wished  it  were 
generally  adopted."     (2  Story  on  Equity  Jurisprudence,  §  1423.) 

It  will  be  seen  from  these  remarks  that  this  eminent  authority 
on  equity  jurisprudence  saw  clearly  that  these  cases  involved 
conditions  which,  upon  fundamental  principles  of  equity,  would 
bring  them  into  that  jurisdiction,  i.  e.,  there  was  a  legcU  right  of 
the  wife  to  maintenance,  existing  and  deeply  implanted  in  the 
law — a  right  capable  of  judicial  enforcement — and  that  the 
common-law  courts,  although  recognizing  and  attempting  to 
enforce  such  right,  by  reason  of  their  forms  of  procedure,  fell 
far  short  of  giving  adequate  relief.  There  was  therefore  the 
ground  in  principle  for  equitable  relief. 

Since  Judge  Story  wrote,  the  doctrine  of  the  American  courts 
of  equity,  which  he  mentions,  has  steadily  been  gaining  ground, 
until  now  it  is  held,  without  the  aid  of  statute,  in  a  large 
number  of  the  States,  as  will  be  seen  by  reference  to  citations 
of  appellant's  brief.     The  latest  case  we  have  examined   was 
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decided  in  the  year  1890  by  the  Supreme  Court  of  South 
Dakota,  wherein  Kellam,  J.,  in  a  very  able  opinion,  held  that 
the  case  was  witiiin  the  equitable  jurisdiction  of  the*courts  of 
that  State;  and  he  did  not  base  the  conclusion  upon  any  specific 
constitutional  or  statutory  provision  or  implication  mentioned 
in  his  opinion.  {Bueto'  v.  Baeiery  46  N,  W.  Rep.  208,  S.  Dak, 
April  1,  1890.) 

The  Supreme  Court  of  the  United  States,  in  1858,  had  occa- 
sion, in  the  case  of  Barber  v.  Barbery  21  How.  582,  incidently 
to  review  a  number  of  cases  in  which  the  equity  jurisdiction 
was  held  to  extend  over  this  class  of  cases ;  and  no  expression 
is  found  in  the  opinion,  showing  that  the  court  regarded  the 
exercise  of  such  jurisdiction  as  extraordinary,  or  in  any  manner 
an  arbitrary  assumption  of  a  jurisdiction  not  properly  belonging 
to  courts  of  equity  on  principle. 

Over  against  the  holding  which  Judge  Story  mentions,  there 
are  courts  of  eminent  authority  holding  the  contrary.  (See 
cases  cited  by  counsel  for  respondent.)  But  the  divergence  of 
views  upon  this  subject  held  by  the  American  courts  may  not 
be  without  reasonable  explanation,  which  would  apply  at  least 
to  some  States.  While  there  is  a  general  harmony  in  the 
American  courts  of  equity  with  one  another,  and  with  the 
English  court  of  chancery,  in  the  practice,  procedure,  and 
principles  applied,  and  the  precedents  emanating  from  them 
may  be  safely  referred  to  as  authority  in  cases  lying  within 
their  jurisdiction,  still,  when  the  question  is  as  to  the  extent  of 
the  equitable  jurisdiction  possessed  by  courts  of  one  State,  the 
determination  of  courts  of  another  as  to  the  extent  of  their  own 
jurisdiction  cannot,  as  a  rule,  be  relied  on  as  furnishing  an 
exact  criterion  for  measuring  the  boundaries  of  the  jurisdiction 
in  the  former  State,  unless  the  statutory  or  constitutional  pro- 
visions governing  the  subject  are  substantially  alike.  This  arises 
from  the  great  variation  in  the  constitutional  and  statutory  pro- 
visions establishing  and  defining  such  jurisdiction  in  the  different 
States.  Therefore,  for  example,  to  quote  from  Massachusetts, 
as  denying  that  the  equitable  jurisdiction  of  their  courts  extends 
to  cases  like  the  one  at  bar,  cannot  be  regarded  strictly  as  au- 
thority for  denying  that  such  jurisdiction  belongs  to  equity 
courts  at  all,  nor  that  such  jurisdiction  may  not  pertain  to  the 
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equity  courts  of  another  State,  because,  although  emanating 
from  one  of  the  ablest  benches  in  the  Union,  the  court  is  speak- 
ing of  the  extent  of  its  own  equity  jurisdiction,  which  appears 
to  be  limited  to  certain  heads,  specifically  defined  by  statute,  and 
that  jurisdiction  does  not  appear  to  be  as  broad  as  that  exercised 
by  the  English  court  of  chancery,  or  that  exercised  by  other 
States  of  the  Union.  (1  Pomeroy's  Equity  Jurisprudence,  § 
286;  General  Statutes  of  Massachusetts,  1860,  p.  558;  Adams 
V.  AdamSy  100  Mass.  365;  1  Am.  Rep.  111.)  There,  also,  the 
statute  not  only  provided  for  absolute  divorce,  but  for  a  decree 
of  separation  from  bed  and  board,  with  separate  maintenance 
out  of  the  husband's  estate.  (General  Statutes  of  Massachusetts, 
ch.  107,  p.  531.) 

These  variations  in  the  scope  of  the  equitable  jurisdiction 
granted  to  the  federal  courts,  and  that  possessed  by  the  courts  of 
*  the  various  States,  is  fully  explained  by  Mr.  Poraeroy  in  his  great 
work  on  Equity  Jurisprudence.  He  says:  "In  some  of  the 
States,  this  statutory  delegation  of  power  is  so  broad  and  com- 
prehensive that  the  jurisdiction  which  it  creates  is  substantially 
identical  with  that  possessed  by  the  English  court  of  chancery, 
except  so  far  as  specific  subjects,  like  administration,  have  been 
expressly  given  to  different  tribunals ;  but  in  others  the  dele- 
gation of  power  is  so  special  in  its  nature  and  limited  in  extent 
that  a  reference  to  the  statutes  themselves,  on  the  part  of  the 
courts,  as  the  source  and  measure  of  their  jurisdiction,  is  a 
matter  of  constant  practice  and  of  absolute  necessity.  A  cor- 
rect knowledge  of  these  statutory  provisions  in  the  various 
States  is  of  the  highest  importance  from  another  point  of  view. 
Without  it  the  force  and  authority  of  decisions  rendered  in 
any  particular  State  cannot  be  rightfully  appreciated  by  the 
bench  and  bar  of  other  commonwealths."  (1  Pomeroy^s  Equity 
Jurisprudence,  §  283.)  In  the  same  chapter  the  author  brings 
to  view  the  statutory  and  constitutional  provisions  under  dis- 
cussion. It  is  therefore  not  surprising,  when  these  conditions 
are  considered,  to  find  different  views  held  by  different  courts, 
when  the  question  turns  upon  the  extent  of  the  equitable  juris- 
diction possessed. 

Mr.  Bishop,  in  his  valuable  work  on  the  subject  of  Marriage 
and  Divorce  (vol.  2,  §  356,  6th  ed.),  exerts  the  great  weight  of 
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bis  authority  against  the  proposition  that  cases  like  the  one  at 
bar  lie  within*  the  equitable  jurisdiction,  unless  jurisdiction  is 
given  by  statutory  or  constitutional  provisions.  It  is  observ- 
able that|  in  treating  the  question^  he  has  in  mind  a  court  iu 
this  country^  invested  with  an  equitable  jurisdiction  measured 
exactly  by  that  exercised  by  the  English  court  of  chancery  "  at 
the  time  of  the  settlement  of  this  country."  With  his  usual 
accuracy,  he  states  how  the  English  chancery  court  dealt  witli 
the  question  at  that  time^  and  arrives  at  the  conclusion  that 
said  court  did  not  then  exercise  the  jurisdiction  in  question. 
But  he  goes  further,  and  lays  down  the  proposition  that  'Hhere 
is  no  one  head  of  equity  power  to  which,  by  analogy,  this  can 
be  said  to  belong.^'  If  it  is  meant,  in  view  of  the  right  in- 
volved, and  the  relief  obtainable  through  common-law  courts, 
that  there  is  no  analogy,  when  the  principles  of  equity  are  con- 
sidered, by  which  the  case  wocdd  come  within  the  equitable 
jurisdiction,  upon  the  same  principles  as  many  cases  come 
within  that  jurisdiction,  we  cannot  subscribe  to  his  views.  It 
is  fair  to  say,  however,  as  to  Mr.  Bishop's  views,  that  he  at  all 
times,  in  treating  this  subject,  reasons  from  the  proposition  that 
to  enforce  the  right  of  the  wife  to  support,  who  by  the  wrong- 
ful conduct  of  her  husband  is  compelled  to  live  separate  and 
apart  from  him,  is  equivalent  to,  and  in  fact  amounts  to,  the 
granting  of  a  divorce  a  mensa  et  thoro.  From  this  position  he 
asserts  his  conclusion  that  there  is  no  analogy  which  would 
bring  the  case  under  any  head  of  equitable  power,  and  draws  a 
very  striking  picture  of  a  court,  admittedly  without  any  juris- 
diction in  a  certain  case,  arbitrarily  holding  the  alleged  offender, 
and,  ''dodging  all  difficulties,^'  administering  a  drastic  remedy 
for  an  alleged  wrong.  (Bishop  on  Marriage  and  Divorce  [6th 
^0'  §  356.)  With  great  deference  to  the  learned  author,  and 
admiration  for  the  method  and  discrimination  generally  em- 
ployed by  him  in  the  treatment  of  subjects  of  the  law  to  which 
he  has  devoted  his  labor,  we  are  unable  to  adopt  his  conclusion 
until  we  find  reason  to  adopt  his  premise,  that  merely  to  com- 
pel the  husband,  who  wrongfully  abandons  or  drives  away  his 
wife,  to  support  her,  is  in  fact  granting  her  a  divorce  a  menaa 
et  thoTO.  This  is  the  difficulty  which  must  be  either  confronted 
with  attention  and  fairly  treated,  or  ''dodged/'    He  states  the 
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proposition  in  this  way:  "A  divorce  from  bed  and  board 
given  to  the  wife  concludes  with  the  same  decree  for  alimony 
which  this  proceeding  does.  But  it  also  contains  a  finding  and 
a  judgment,  not  that  the  marriage  is  dissolved^  but  that  she 
who  is  to  be  alimented  is  entitled,  by  reason  of  the  fault  of  the 
other  party,  to  live  in  separation.  In  the  proceeding  under 
consideration,  a  court  acknowledging  itself  without  power  to 
adjudicate  the  right  to  live  in  separation  —  for  that  would  be 
simply  and  exactly  to  pronounce  a  divorce  from  bed  and  board 
^ — undertakes  to  make  a  permanent  order  for  alimony.  And 
yet,  as  foundation  for  the  order,  it  passes  upon,  without  reduc- 
ing to  record,  the  very  question  of  right  which  it  admits  not 
to  be  within  its  jurisdiction."  (2  Bishop  on  Marriage  and 
Divorce,  §  356.)  As  long  as  courts  of  equity  are  induced  to 
admit  that  this  proceeding  is  equivalent  to  granting  a  divorce 
from  bed  and  board,  no  doifbt  the  jurisdiction  will  be  denied. 
Let  us,  therefore,  examine  this  proposition.  In  every  case 
(where  the  husband  and  wife  are  living  separate  and  apart)  in 
which  the  common-law  courts  give  judgment  for  necessaries 
furnished  the  wife  by  third  persons,  one  of  the  &cts  upon 
which  the  judgment  rests  is  that  the  wife  has  just  cause  for 
living  in  separation  from  her  husband  during  the  time  in  ques- 
tion, when  such  necessary  supplies  were  furnished.  (See  cases 
from  common-law  courts,  and  other  authorities  cited,  supra,) 
Now,  may  it  not  be  said  with  quite  as  much  force  that  in  these 
aosea  the  common-law  courts  (admittedly  without  any  jurisdic- 
tion to  authorize  the  spouses  to  live  separate  and  apart)  do  by 
their  judgments  confirm  the  proposition  that  during  the  time 
in  question  the  wife  had  good  cause  for  living  in  separation 
from  her  husband?  In  the  case  of  Liddlow  v.  Wilmoi,  supra^ 
brought  in  the  oommon-law  court  by  a  third  person,  against  a 
husband,  for  necessary  supplies  furnished  his  wife  while  she 
was  living  separately  from  him.  Lord  EUenborough  said: 
**The  first  question  for  consideration  is  whether  the  defendant 
turned  his  wife  out  of  doors,  or  by  the  indecency  of  his  conduct 
precluded  her  from  living  with  him ;  for  then  he  was  bound 
by  law  to  afford  her  means  of  support  adequate  to  her  station." 
In  HvJtz  V.  Gibbs,  66  Pa.  St,  360,  the  same  doctrine  is  stated  as 
follows :   "  When  a  husband  turns  his  wife  out  of  doors^  without 
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any  reasonable  or  just  cause,  or  forces  her  to  withdraw  from  him, 
without  any  means  for  her  support,  the  law  implies  that  he 
has  given  her  credit  to  supply  herself  with  such  necessaries  as 
are  suitable  and  proper  for  her  to  have,  namely,  clothing,  board- 
ing, lodging,  and  the  like.  Her  condition  would  be  deplorable, 
indeed,  if  this  were  not  so,  because  of  her  inability  to  contract 
for  such  things,  and  to  obtain  them,  if  she  happens  to  have  no 
separate  estate.  When,  therefore,  necessaries  are  furnished  to  a 
wife  so  situated,  on  the  credit  of  her  husband,  the  party  claim- 
ing to  be  paid  for  them  must  bring  himself,  in  order  to  recover 
for  them,  within  the  rule  stated.  He  must  make  out  a  case 
which  shall  negative  all  idea  of  a  captious,  voluntary  aban- 
donment of  the  husband's  domicile,  and  show  that  she  has 
either  been  turned  out  or  forced  to  leave  his  residence.  (Walker 
v.  Simpsoriy  7  Watts  &  S.  86;  42  Am.  Dec.  216,  and  the  au- 
thorities therein  referred  to.)"  Declarations  of  this  doctrine 
could  be  quoted  by  great  number  from  the  common-law  courts. 
(See  cases  supra.) 

So  the  common-law  court  must  try  the  question  whether  the 
wife  was  abandoned  without  cause,  or  compelled  to  withdraw 
and  live  separately.  In  other  words,  these  conditions  must  be 
shown  before  judgment  can  be  given  in  favor  of  a  third  party 
for  necessaries  furnished  her  living  separately  from  her  husband. 
Then,  is  not  the  judgment  in  such  case  an  affirmation  by  the 
common-law  court  that  the  wife  had  just  cause  for  living  in 
separation?  And,  if  the  conditions  thus  judicially  affirmed  as 
sufficient  ground  still  exist,  such  judgment  would  not  be  far 
from  judicially  sanctioning  her  continuance  of  the  separation. 
It  would  at  least  affirm  indirectly  that  as  long  as  the  cause  for 
separation,  which  was  adjudged  sufficient,  existed,  she  would  be 
justified  in  living  separate  and  apart.  Yet  the  jurisdiction  of 
the  common-law  courts  to  give  such  judgments  does  not  appear 
to  be  questioned  on  the  ground  that  the  same  amounts  to  ad- 
judging the  wife  justified  in  living  apart  from  her  husband, 
which,  if  decreed  in  terms,  would  amount  to  a  decree  of  divorce 
a  mensa  et  thoro.  The  proposition,  however,  is  held  up  before 
the  equity  court  as  an  all-sufficient  "difficulty,"  whenever  it  is 
called  upon  to  do,  in  a  more  adequate,  direct,  simple,  and  just 
manner^  the  very  thing  which  the  common-law  court  fearlessly 
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attempts.  But  does  the  judgment  or  decree,  whether  of  com- 
mon-law or  equity  court,  simply  compelling  the  husband  to 
continue  to  support  his  wife  when  he  has,  without  cause  aban- 
doned her,  amount  to  a  divorce  from  bed  and  board?  We 
have  seen  that  she  must  be  fully  justified  in  her  separation,  and 
that  justification  must  be  shown  before  either  the  common-law 
or  equity  court  will  give  relief.  But  the  proposition  that  such 
inquiry,  and  the  giving  of  relief,  is  equivalent  to  the  granting 
of  a  divorce  from  bed  and  board,  it  would  seem,  must  involve 
the  common-law  court  in  the  same  embarrassment  as  Mr. 
Bishop  has  attempted  to  draw  the  equity  court  into  whenever 
it  affirms  that  it  lies  within  the  equitable  jurisdiction  to  grant 
such  relief.  Is  there  anything  in  the  proceeding,  whether  in 
the  common-law  or  equity  court,  which  authorizes  the  spouses 
to  live  separate  and  apart,  or  authorizes  the  delinquent  husband 
to  continue  his  neglect,  without  cause,  to  provide  for  his  wife? 
Is  not  the  wrongful  conduct  of  the  husband,  instead  of  the  pro- 
ceeding whereby  a  court  compels  him  to  support  his  wife,  the 
only  justification  she  has  for  her  separation?  And  is  there 
anything  in  the  proceeding  either  authorizing  the  husband  to 
continue  his  wrongful  conduct,  or  fail  to  resume  the  voluntary 
discharge  of  his  marital  duties?  Is  there  anything  in  the  pro- 
ceeding which  merely  compels  him  to  support  his  wife,  in  the 
nature  of  casting  an  obstacle  in  the  way  of  his  seeking  recon- 
ciliation with  her,  and  resuming  the  voluntary  discbarge  of 
his  marital  obligations  ?  It  is  within  the  power  of  courts  of 
equity  to  make  their  decrees  in  all  such  cases  subject  to  such 
modifications  as  circumstances  may  demand ;  and  it  is  worthy  of 
consideration  whether  the  actual  effect  of  a  just  and  proper 
exercise  of  such  jurisdiction  would  not  tend  to  induce  reconcili- 
ation by  checking  the  husband  in  his  wilful  and  unjustifiable 
abandonment  of  his  marital  obligations.  The  proceeding,  it 
would  seem,  simply  checks  the  husband  in  his  attempt  to  en- 
tirely abandon  his  obligation,  without  sanctioning  the  sepa- 
ration any  further  than  inquiring  whether  it  is  enforced  by  the 
husband's  conduct,  the  same  as  done  in  common-law  courts, 
and  without  placing  the  slightest  obstacle  in  the  way  of  recon- 
ciliation. These  considerations  are  in  no  way  suggested  as 
furnishing  the  reasons  upon  which  to  base  an  answer  to  the 
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qnestion  whether  the  equity  courts  of  this  State  possess  the 
jurisdiction  in  question.  They  are  brought  to  view  in  connec- 
tion with  the  proposition  asserted  by  some^  as  we  have  seen,  that 
to  grant  such  relief  is  equivalent  to,  and  in  fact  includes,  the 
decree  of  divorce  a  mensa  d  ihoro.  But  we  are  inclined,  after 
much  reflection,  to  regard  the  proposition  as  untenable.  When 
the  whole  nature  and  effect  of  the  relief  are  considered,  it  appears 
to  be  an  extreme  view,  bom  of  a  zealous  advocacy  of  one  side 
of  this  disputed  question  of  jurisdiction. 

We  will  close  the  inquiry  upon  this  branch  of  the  case  by 
bringing  to  view  certain  statutory  and  constitutional  provisions 
of  this  State,  which  to  some  extent,  we  think,  should  influence 
our  determination.  The  statute  provides  that :  ^'  Women  shall 
retain  the  same  legal  existence  and  legal  personality  after 
marriage  as  before  marriage,  and  shall  receive  the  same  pro- 
tection of  all  her  rights  as  a  woman  which  her  husband  does  as 
a  man;  and  for  any  injury  sustained  to  her  reputation,  person, 
property,  character,  or  any  natural  right,  she  shall  have  the 
same  right  to  appeal  in  her  own  name  alone  to  the  courts  of 
law  or  equity,  for  redress  and  protection,  that  her  husband  has 
to  appeal  in  his  own  name  alone.'^  (§  1439,  div.  5,  Comp. 
Stats.)  Our  Constitution  provides  that  ^'the  District  Courts 
shall  have  original  jurisdiction  in  all  cases  at  law  and  in  equity, 
«...  and  for  such  special  actions  and  proceedings  as  are  not 
otherwise  provided  for."  (§  11,  art.  viii.)  And,  further,  that 
'^  there  shall  be  but  one  form  of  civil  action,  and  that  law  and 
equity  may  be  administered  in  the  same  action."  (§  28,  art. 
viii.)  And,  further,  that  *' courts  of  justice  shall  be  open  to 
every  person,  and  a  speedy  remedy  afforded  for  every  injury  of 
person,  property,  or  character,  and  that  right  and  justice  shall 
be  administered  without  sale,  denial,  or  delay,"  (§  6,  art.  iii.) 
This  latter'  provision  was,  we  think,  set  before  the  courts,  by 
the  framers  of  the  Constitution,  as  a  tenet  for  consideration  in 
a  case  like  this,  where  clearly  there  is  an  established  right 
existing,  subject  to  judicial  enforcement,  and  the  question  is 
raised  on  purely  artificial  grounds,  as  to  whether  such  right 
shall  be  enforced  in  such  an  action  and  in  such  jurisdiction  as 
by  its  practice  and  methods  of  procedure  can  insure  an  appro- 
priate, just,  and  adequate  relief,  or  whether  there  shall  be  a 
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denial  of  such  appropriate  and  adequate  remedy  as  the  courta 
can  afford.  It  is  admitted  that  the  right  exists,  and  it  is  con- 
tended there  is  a  remedy  at  law;  but  we  have  seen  that  in 
many  eases  that  answer  would  be  but  a  mockery  to  the  ag- 
grieved, in  her  unjust  abandonment.  The  court  is  then  con- 
fronted with  the  question  whether  there  shall  be  a  denial  of 
enforcement  of  this  right,  except  where  absolute  divorce  is 
granted.  We  think  the  intendment  of  our  Constitution  and 
statutes  is  to  negative  that  proposition.  With  these  provisions 
before  us,  in  addition  to  the  grounds  of  equity  jurisdiction  con- 
sidered, we  are  drawn  to  the  conclusion  that  our  courts  are 
invested  with  a  jurisdiction  broad  enough  to  give  proper  and 
adequate  remedy  for  the  enforcement  of  the  right  in  question, 
in  proper  cases,  where  it  is  shown  that  such  jurisdiction  ought 
to  be  exercised,  and  that  such  remedy  lies  within  the  equity 
jurisdiction  of  our  District  Courts. 

The  second  proposition  of  law  to  be  determined  in  this  case 
will  be  developed  by  a  brief  statement  of  facts  set  forth  in 
plaintiff^s  complaint.  Among  other  things,  it  is  alleged  that 
plaintiff  and  defendant  intermarried  on  or  about  the  ninth  day 
of  September,  1879,  at  Watkins  Glen,  Schuyler  County,  State 
of  New  York,  and  lived  together  as  man  and  wife  until  October 
24,  1886;  that  from  September,  1882,  until  October,  1886, 
they  resided  in  the  city  of  Helena,  Territory  of  Montana;  that 
in  May,  1887,  defendant  without  any  cause  or  provocation  on 
the  part  of  plaintiff,  wilfully  abandoned  and  deserted  her,  and 
compelled  her  to  live  separate  and  apart  from  him;  that,  from 
the  last  date  up  to  about  seven  months  prior  to  the  commence* 
ment  of  this  action,  defendant  contributed  the  sum  of  fifty  dol- 
lars per  month,  and  at  times  seventy-five  dollars  per  months 
for  plaintiff's  support;  that,  for  about  seven  months  last  past^ 
defendant  has  neglected  and  refused,  and  still  refuses,  to  furnish 
plaintiff  any  money  whatever,  and  that  she  is  now  wholly  with- 
out means  of  support,  and  is  entirely  dependent  upon  her  per- 
sonal exertions  and  the  contributions  of  her  friends  for  support 
of  herself  and  infant  son,  the  issue  of  said  marriage,  now  in 
plaintiff's  care  and  custody.  That  about  April  24,  1887,  at 
the  city  and  State  of , New  York,  defendant,  by  threats  and 
menaces  (particularly  alleged  and  described),  compelled  plaint* 
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iff  to  write  and  sign,  as  dictated  by  defendant,  a  letter  of  au- 
thority addressed  to  E.  D.  Weed,  Esq.,  an  attorney  at  law, 
residing,  and  engaged  in  the  practice  of  law,  at  the  city  of 
Helena,  Territory  of  Montana,  authorizing  him  to  appear  as 
her  counsel  in  an  action  which  defendant  proposed  to  commence 
against  her  to  obtain  a  divorce  from  the  bonds  of  matrimony 
existing  between  plaintiff  and  defendant;  that  when  defendant 
had  thus  compelled  the  writing  of  said  letter  by  plaintiff,  he 
took  the  same  into  his  possession ;  that  thereafter  plaintiff  re- 
quested defendant  to  destroy  said  letter,  and  that  he  then  told 
plaintiff,  in  order  to  deceive  and  defraud  her,  that  he  had 
destroyed  said  letter,  but  that,  contrary  to  such  statement, 
defendant  retained  said  letter  in  his  possession,  and  thereafter 
presented  the  same  to  said  attorney,  and  told  said  attorney  that 
plaintiff  desired  said  letter  to  be  delivered  to  him,  and  desired 
him  to  appear  for  plaintiff,  and  "  represent  her  in  a  divorce 
proceeding  to  be  commenced  by  the  defendant^';  that  there- 
after said  attorney  appeared  as  counsel  for  this  plaintiff  in  an 
action  commenced  in  the  District  Court  of  the  Fourth  Judicial 
District  of  the  Territory  of  Montana,  within  and  for  the  county 
of  Yellowstone,  by  defendant  herein  against  this  plaintiff,  to 
obtain  a  divorce  from  her;  that  such  proceedings  were  had  in 
said  action  as  resulted  in  defendant  obtaining  from  said  court 
a  decree  of  divorce  from  this  plaintiff.  Plaintiff  further  alleges 
that  she  did  not  appear  in  said  action,  nor  had  any  knowledge 
of  the  fact  that  said  attorney  had  appeared  for  her  therein. 

Bespondent  interposed  a  demurrer  to  this  complaint,  which 
was  sustained  by  the  court,  and  plaintiff  appealed  from  that 
order. 

Appellant's  counsel  succinctly  state  their  position  on  this 
branch  of  the  case  as  follows:  ^' Are  the  parties  hereto  husband 
and  wife?  Is  said  decree  void  or  voidable?  If  void,  we  will 
then  claim  that  plaintiff  is  the  wife  of  defendant,  and  is  entitled 
to  maintain  this  action.  If  voidable,  then  we  concede  that  we 
are  premature  in  our  action.'' 

It  is  not  contended  by  appellant  that  the  decree  of  the  terri- 
torial District  Court,  dissolving  the  bonds  of  matrimony  which 
theretofore  existed  between  plaintiff  and  defendant,  is  void  for 
any  reason  that  appears  on  the  face  of  such  decree.     It  was 
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proDouDoed  hy  a  coart  of  general  jurisdictioDy  and  of  special 
statutory  jurisdiction  of  actions  for  divorce.  (Comp.  Stats, 
div.  6,  §  1000.)  Moreover,  by  appellant's  own  showing  in  her 
complaint,  it  appears  that  said  court  had  jurisdiction  of  her 
person,  by  her  appearance  through  her  attorney,  duly  and  ex- 
pressly authorized  by  letter,     (Code  Civ.  Proc.  §§  80,  491.) 

This  decree  must  be  regarded,  of  course,  as  if  pronounced  by 
a  court  of  this  State,  as  the  transformation  from  territorial  to 
State  form  of  government  is  for  many  purposes  to  be  considered 
as  a  continuity  of  government.     (Const,  art.  xx.  §  2.) 

The  theory  of  appellant's  counsel  is  that  the  judgment  is  void, 
not  by  reason  of  any  fact  appearing  on  the  face  of  the  proceed- 
ings, but  by  reason  of  the  facts  pleaded  as  to  the  conduct  of 
defendant,  which  led  up  to  the  court  obtaining  jurisdiction  to 
grant  said  decree.  They  contend  that,  by  reason  of  those  facts 
pleaded  (which  are  deemed  admitted  on  demurrer),  it  is  shown 
that  the  court  had  no  jurisdiction  over  the  person  of  appellant, 
who  was  defendant  in  said  proceedings  for  divorce.  On  this 
premise  they  submit  "  that  wherever  want  of  jurisdiction  over 
the  person  of  defendant  is  shown,  the  judgment  rendered  with- 
out such  jurisdiction  is  absolutely  void,  and  is  a  nullity,  and 
that  this  want  of  jurisdiction  may  as  well  be  shown  by  evidence 
aliunde  the  record  as  from  the  face  of  the  record;  that  in  either 
case,  if  this  want  of  jurisdiction  is  shown,  the  decree  is  abso- 
lutely void,  and  of  no  force  or  effect." 

It  seems  to  us  that,  if  such  a  premise  be  followed,  it  would 
sweep  away  all  distinction  between  judgments  void  for  reasons 
manifest  on  the  face  of  the  record,  and  those  which,  as  appears 
by  the  record,  are  valid,  and  must  be  given  full  faith  and  force 
until  impeached  in  a  proper  proceeding,  by  establishing  facts 
aliunde  the  record,  sufficient  for  that  purpose.  While  there  is 
much  conflict  relating  to  certain  questions  of  law  concerning 
judgments,  we  think  it  may  be  safely  said  to  be  almost  uni- 
formly settled  now  that  domestic  judgments  of  courts  of  general 
jurisdiction,  valid  on  their  face,  cannot  be  collaterally  attacked 
in  courts  of  the  same  State,  by  showing  facts  aliunde  the  record, 
although  such  facts  might  be  sufficient  to  impeach  the  judgment 
in  question  if  brought  to  bear  upon  it  in,  a  proper  proceeding. 
The  proposition  in  this  case  appears  to  be,  to  open  a  way  through 
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said  decree  of  divorce  for  the  progress  of  this  action,  by  going 
back  of  that  judgment,  and  raising  a  question  as  to  the  good 
faith  and  lawfulness  of  the  plaintiff's  conduct  in  obtaining  it. 
Such  a  practice  cannot  be  sustained.  It  is  needless  to  go  into  a 
discussion  of  the  reasons,  and  the  public  policy  which  forbid  such 
a  rule.  These  are  fully  developed  in  the  authorities.  (Freeman 
on  Judgments,  §§  116,  128;  1  Black  on  Judgments,  §§  170, 
270;  Hahn  v.  Kdly,  34  Cal,  391;  94  Am.  Dec.  742;  Ckii-pentier 
V.  City  of  Oakland,  30  Cal.  440;  Granger  v.  Clark,  22  Me.  128; 
Penobscot  B.  R.  Co.  v.  Weeks,  52  Me.  456 ;  Prince  v.  Oriffin, 
16  Iowa,  552;  Callen  v.  Ellison,  13  Ohio  St.  446 ;  82  Am.  Dec. 
448;  Ooit  v.  Haven,  30  Conn.  190;  79  Am.  Dec.  244;  Qark 
V.  Bryan,  16  Md.  171;  Wingate  v.  Haywood,  40  N.  H.  437; 
Oalpin  V.  Page,  1  Sawy.  309;  Homer  v.  Doe,  1  Ind.  130;  48 
Am.  Dec.  355;  Baker  v.  Stonebraker,  34  Mo.  172;  Beed  v. 
PraU,  2  Hill,  64;  Harshey  v.  Blackmarr,  2  Iowa,  161;  89  Am. 
Dec.  520.  See,  also,  a  late  case  from  Oregon,  Morrill  v.  Morrill, 
20  Or.  96,  published  in  23  Am.  St.  Eep.  95,  with  an  elaborate 
note  by  Mr.  A.  C.  Freeman,  editor,  and  also  author  of  Freeman 
on  Judgments,  citing  many  cases  upon  the  subject.) 

Upon  the  view  that  said  decree  was  not  void,  but  only  void- 
able in  a  proper  proceeding  for  that  purpose,  the  court  sustained 
respondent's  demurrer,  and  in  our  opinion  the  ruling  is  correct. 

The  judgment  will  therefore  be  affirmed. 

Affirmed. 
Blake^  C.  J.,  and  De  Witt,  J.,  concur. 
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SCHUTTLER    bt    al..  Appellants,  t7.   KING,    Ee-    |^MI 

SPONDENT. 
[Babmitted  Febraary  24, 1892.    Decided  May  24, 1892.] 

SxniMOSB— Si^iency — Judgment  by  defavU. — A  Bnmmons  in  an  action  or  con- 
tract for  the  recovery  of  money  or  damages  only,  which  notifies  the  defendant 
to  appear  and  answer  the  complaint  within  a  stated  time  '*  or  judgment  by  de- 
fault wiU  be  taken  against  you  according  to  the  prayer  of  said  complaint,"  fol- 
lowed by  a  statement  of  the  cause  and  general  nature  of  the  action,  setting 
forth  the  specific  sum  claimed  to  be  due,  and  which  concludes  with  the  further 
notice  that  "if  you  fail  to  appear  and  answer  said  complaint  as  aboye  required, 
the  plaintiff  will  apply  to  the  court  for  the  relief  demanded,"  is  sufficient  to 
rapport  a  default  judgment  under  the  proTiaions  of  section  68  of  the  Code  of 
OiTil  Procedure,  because  snoh  a  summons  does  in  fact  notify  the  defendant  of 
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the  amount  for  which  plaintiff  will  take  Judgment  in  case  of  default,  and  inb- 
atantially  complies  with  the  requirements  of  said  section  of  the  Code.  {Sawyer 
T.  Kobertson,  11  Mont.  416,  distinguished.  Ds  Wm,  J.,  dissenting.) 
JuDOMsar  BT  Default — Amendment  to  complaini.  —  Where  an  amendment  is 
made  to  a  complaint  in  an  action  upon  a  contract  for  the  payment  of  money,  so 
IS  to  include  interest  upon  the  demand  to  the  date  of  the  Judgment,  and  Judg- 
ment is  thereupon  taken  by  default  without  farther  service  upon  the  defendant, 
the  Judgment  will  be  modified  on  appeal  to  conform  to  the  amount  stated  in  the 
summons. 

Appeal  from  Fird  Judicial  District^  Lewis  and  Clarke  Ckmniy^ 

Action  upon  promissory  note.  Plaintiff  had  judgment  )>y 
default  and  appeals  from  an  order  by  BuCK^  J.,  vacating  the 
judgment. 

W.  if.  BUickford,  for  Appellants. 

As  to  the  sufficiency  of  the  summons,  counsel  cites  Dyas  y« 
KeaioTif  3  Mont  495;  Hemaon  v.  Decker,  29  How.  Pr.  385; 
Broum  v.  Eaton,  37  How.  Pr.  325;  MeOmn  v.  N.  Y.  &  H.  R. 
B.  R.  Go.  50  N.  Y.  176;  Clarke  v.  Ounn,  90  Cal.  504;  27 
Pac.  Eep.  375;  Miller  v.  Zeigler,  3  Utah,  17,  23;  5  Pac.  Rep. 
518,  521;  Woolner  v.  Zdgler,  3  Utah,  23;  5  Pac.  Rep.  522; 
Berry  v.  Bingham  (S.  Dak.),  47  N.  W.  Rep.  825;  Gty  of  Fond 
du  Lac  V.  Bonsteel,  22  Wis.  242 ;  Gay  v.  Grant  (N.  C),  8 
S.  E.  Rep.  99;  Williams  v.  Buohanany  75  Ga.  789;  Baker  v. 
Thompson,  75  Ga.  165;  Oryls  v.  Goldsmith,  64  How.  Pr.  71; 
Bewick  V.  Muir,  83  Cal.  368;  King  v.  Blood,  41  Cal.  315; 
McGoun  V.  N.  Y.  &  H.  R.  R.  R.  Co.  50  N.  Y.  176.  The 
amendment  to  the  complaint  was  not  of  one  substance,  and  there- 
fore did  not  need  to  be  served.  (Barber  y;  Briscoe,  8  Mont. 
218,  219.  See,  also,  Ke-iuo-e-mun-guah  v.  McQure,  122  Ind. 
541 ;  23  N.  E.  Rep.  1080;  Carpenter  v.  Sheldm,  22  Ind.  259; 
Wd)b  V.  Thompson,  23  Ind.  428;  Johnson  v.  Rider  [Iowa],  50 
N.  W.  Rep.  36;  Durie  v.  Anderson  [Tex.],  16  S.  W.  Rep.  345.) 

Ihos.  C.  Bach,  for  Respondent. 

The  statement  in  the  summons  in  this  case  is  no  notice  of  the 
amount  of  the  judgment  to  be  taken;  it  is  not  in  compliance 
with  the  law,  and  the  court  obtains  no  jurisdiction  of  tlie  per- 
son. {Dyas  V.  Keating,  3  Mont.  495;  Sawyer  v.  Robertson^ 
11  Mont.  416 ;  Porter  v.  Herman,  8  Cal.  619;   Ward  v.  Ward, 


12  Mont.]  ScHUTTLEB  t7.  King.  151 

69  Cal.  139.  See  generally,  Lyman  v.  MiUon,  44  Cal.  633.) 
There  was  no  answer  or  demurrer,  and  the  case  is  clearly  within 
section  115  of  the  Code  of  Civil  Procedure,  and  service  of  the 
amended  complaint  should  have  been  made  upon  the  defendant. 
(Elder  v.  Spinka,  53  Cal.  293;  McOrary  v.  Pedrmna,  58  Cal. 
91;  Thtmpsan  v.  Johnson,  60  Cal.  292.) 

Harwood,  J.  —  This  action  was  brought  in  the  District 
Court  of  the  First  Judicial  District  of  this  State,  in  and  for 
the  county  of  Lewis  and  Clarke,  to  recover  a  balance  alleged 
to  be  owing  and  due  from  defendant  to  plaintiffs  on  a  promis- 
sory note.  Plaintiffs  allege  in  their  complaint  that  during 
all  the  times  mentioned  therein  plaintiffs  were  copartners,  doing 
business  under  the  firm  name  and  style  of  Schuttler  and  Hotz, 
at  Chicago,  in  the  State  of  Illinois;  that  on  the  twenty-second 
day  of  January,  1885,  said  defendant  King,  and  others,  for  a 
valuable  consideration,  executed  and  delivered  to  plaintiffs,  in 
their  said  firm  name  as  copartners,  a  certain  pr6missory  note 
of  that  date  for  the  sum  of  $679.74,  due  on  the  thirteenth 
day  of  September,  1885,  with  interest  after  maturity  at  the  rate 
of  ten  per  cent  per  anaum.  Following  the  above  averments  is 
paragraph  3  of  the  complaint,  which  alleges:  ^'That  on  the 
third  day  of  January,  1887,  the  said  J.  S.  King  paid  on  said 
note  the  sum  of  $91.69;  that  no  other  sum  or  amount  has 
been  paid  on  said  note,  and.  that  there  is  now  due  and  unpaid 
on  the  same  from  said  defendant  King,  the  sum  of  nine  hun- 
dred and  forty-nine  dollars  and  forty  cents  ($949.40),  principal 
and  interest,  to  this  twenty-seventh  day  of  December,  1890. '' 
The  complaint  further  alleges :  ''  That  plaintiffs  are  now  the 
owners  of  said  note,  and  entitled  to  receive  the  money  due  and 
unpaid  thereon ;  that  said  plaintiffs,  or  either  of  them,  have  not 
indorsed  or  transferred  said  note,  but  that  the  same  since  its 
maturity  has  been  lost.  Wherefore,  plaintiffs  demand  judg- 
ment against  said  defendant  for  the  sum  of  $949.40^  principal 
and  interest  to  date,  and  for  his  costs  of  suif 

Said  complaint  was  filed  December  27,  1890,  and  summons 
appears  to  have  been  issued  thereon  the  same  day,  and  duly 
served  upon  said  defendant  King,  personally,  on  the  thirteenth 
day  of  January,  1891,  in  Lewis  and  Clarke  County.    The 
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• 

parts  of  the  summons  which  relate  to  the  questions  discussed 
on  this  appeal  read  as  follows:  "You  are  hereby  required  to 
appear  iu  an  action  brought  against  you  by  the  above-named 
plaintiffs,  in  the  District  Court  of,"  etc.,  "and  to  answer  the 
complaint  filed  therein  within/'  etc.,  "or  judgment  by  de- 
fault will  be  taken  against  you,  according  to  the  prayer  of  said 
complaint.  That  said  action  is  brought  to  recover  the  sum  of 
$949.40,  principal  and  interest  now  due  and  owing  to  plaintiffs 
upon  one  certain  note  of  date  January  22, 1885,  made,  executed, 
and  delivered  for  a  valuable  consideration,  by  the  above-named 
defendant  and  Wheatly  brothers  to  said  plaintiffs.  And  you  are 
hereby  notified  that  if  you  fail  to  appear  and  answer  the  said 
complaint  as  above  required,  the  said  plaintiffs  will  apply  to 
the  court  for  the  relief  demanded  in  the  complaint." 

On  the  6th  of  July,  1891,  the  following  order  was  made  in 
said  action  by  the  court:  "On  motion  court  this  day  granted 
plaintiffs  leave  to  amend  complaint  by  interlineation ;  where- 
upon, on  motion  of  said  plaintifis,  court  ordered  that  default 
of  defendant  be,  and  the  same  is  hereby  entered,  and  thereupon 
ordered  that  judgment  be  entered  in  favor  of  said  plaintiffs, 
and  against  said  defendant  in  the  sum  of  $977.47,  and  costs 
in  the  sum  of  $9.10."  It  appears  that  pursuant  to  said  order 
allowing  amendment  of  the  complaint,  the  third  paragraph 
thereof  was  amended  by  adding  to  the  total  sum  ($949.40)- 
tiierein  originally  stated  as  due  on  the  twenty-seventh  day  of 
December,  1890,  the  amount  of  interest  accrued  on  said  note 
from  that  date  to  July  6,  1891,  making  said  paragraph  read, 
as  ameuded :  "  There  is  now  due  and  unpaid  on  said  promis- 
sory note  the  sum  of  $977.47,  principal  and  interest  to  this 
sixth  day  of  July,  1891;"  and  the  demand  for  judgment  in 
said  complaint  was  amended  accordingly,  so  as  to  demand  judg- 
ment for  the  sum  of  $977.47. 

No  further  service  on  defendant  of  the  complaint  as  amended, 
or  of  the  summons  was  made,  but  thereupon  judgment  by  default 
was  entered  on  said  sixth  day  of  July,  1891,  against  defendant 
King,  for  the  recovery  of  said  sum  of  $977.47,  and  costs,  recit- 
ing the  service  of  summons,  and  his  failure  to  answer  the  com- 
plaint within  the  time  required  by  law.  It  appears  that  execution 
was  tliereafler  issued  out  of  said  court  to  enforce  said  judgment,. 
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and  levied  on  land  of  defendant  King,  situate  in  Park  County, 
this  State,  and  the  same  was  sold  thereunder  on  the  ninth  day 
of  November,  1891.  Thereafter,  on  the  second  day  of  De- 
cember, 1891,  notice  of  motion  to  vacate  and  set  aside  said 
judgment,  setting  forth  the  grounds  thereof,  was  duly  served 
and  filed  in  said  court;  and  on  the  third  day  of  December, 
1891,  said  motion  was  by  the  court  granted,  and  an  order 
entered  vacating  and  setting  aside  said  judgment.  Thereupon 
plaintiffs  prosecuted  this  appeal  from  said  order. 

The  questions  argued)  and  to  be  determined  on  this  appeal 
are:  (1)  Is  the  summons,  as  issued  and  served  in  said  action, 
sufficient  as  to  the  notice  therein  set  forth,  to  authorize  the 
entering  of  judgment  by  default  therein  ?  (2)  Was  the  amend- 
ment of  said  complaint  material,  so  as  to  entitle  defendant  to 
further  service  of  process,  or  service  of  a  copy  of  the  complaint 
as  amended? 

Firdy  as  to  the  notice  in  the  summons.  In  the  case  of 
Sawyer  v.  Robinson,  11  Mont.  416;  28  Pac.  Rep.  458,  this 
court  had  occasion  recently  to  consider  and  determine  a  kin- 
dred question.  That  case  is  cited  by  respondent,  but  it  does 
not,  in  our  opinion,  have  but  slight  bearing  on  the  questions 
involved  here.  In  that  case  it  was  held  that  the  summons  was 
not  sufficient  to  support  a  default  judgment.  Why?  Because 
the  action  was  for  the  recovery  of  damages  for  an  alleged  tort, 
and  not  an  action  arising  upon  or  growing  out  of  any  con- 
tractual relation  between  the  parties;  and  the  notice  in  the 
summons  was  to  the  effect  that  upon  failing  to  answer,  judg- 
ment by  default  would  be  taken  against  him  for  the  amount  of 
the  alleged  damages.  As  shown  in  that  case,  the  statute  pro- 
vides that  ^'in  an  action  arising  on  contract  for  the  recovery  of 
money  or  damages  only,"  the  notice  shall  be,  that  "unless 
defendant  so  appears  and  answers,  the  plaintiff  will  take  judg- 
ment for  the  sum  demanded  in  the  complaint  stating  it"  (§  68, 
Code  Civ.  Proc);  and  judgment  in  such  an  action  may  be 
entered  on  default  of  answer  by  the  clerk  of  the  court.  (§  245, 
Code  Civ.  Proc.)  In  that  action,  after  much  consideration,  we 
held  that  where  the  action  was  not  of  the  nature  upon  which 
judgment  could  be  entered  for  the  amount  claimed  and  stated 
iu  the  summons,  as  a  matter  of  oourse,on  default  of  answer — 
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that  18,  in  an  action  where  the  plaintiff  must  apply  to  the  court 
for  the  relief  demanded^  and  where  no  authority  is  given  by 
statute  to  enter  a  judgment  for  the  amouut  claimed,  as  a  matter 
of  course,  on  default — the  summons  which  gave  notice  that  on 
failure  to  answer  plaintiff  would  take  judgment  for  the  stated 
amount,  was  insufficient.  There  appears  to  be  substantial 
reasons  for  this  holding,  which  are  readily  perceived,  and 
which  the  statute  has  recognized.  In  an  action  arising  on  con- 
tract for  the  recovery  of  money  or  damages  only,  the  parties 
have  fixed  the  conditions  between  themselves  by  contract, 
which  furnishes  the  basis  for  the  recovery.  That  is  the  only 
class  of  actions  in  which  the  statute  appears  to  permit  a  strictly 
default  judgment  to  be  entered  against  the  defendant  ^^  for  the 
amount  specified  in  the  summons.''  This  judgment  may  be 
entered  by  the  clerk,  on  application  by  the  plaintiff.  But  such 
a  summary  judgment,  taken  in  an  action  not  of  that  class,  ap- 
pears to  be  without  authority  of  law.  (§  245,  Code  Civ.  Proc.) 
It  was  important  that  in  the  great  variety  of  actions  not  arising 
on  contract,  among  which  was  the  case  of  Sawyer  v.  i2o6i?uon, 
supra,  the  summary  entry  of  judgment  on  default  for  the  amount 
claimed,  should  not  be  made,  but  the  plaintiff  should  apply  to 
the  court  for  the  relief  demanded,  and  the  statute  so  provides. 
It  was  said  considering  these  conditions,  that  the  statute  thus 
providing,  was  mandatory.  It  should  be  so  held  for  the 
reason  that  in  actions  other  than  those  for  the  recovery  of 
money  or  damages  arising  on  contract,  the  defendant  has  in 
law  the  substantial  right  that  the  court  shall  be  applied  to  for 
the  relief  demanded,  and  have  the  same  measured  out  by  the 
court,  instead  of  having  judgment  summarily  entered  for  the 
relief  demanded. 

Now,  in  the  case  at  bar  the  question  is  just  the  converse  of 
that  determined  in  Sawyer  v.  Robinaon,  supra.  Here  the  ques- 
tion is  whether,  in  an  action  on  contract  for  a  specific  sum  of 
money,  fully  set  forth  in  the  summons  as  to  the  amount  claimed 
to  be  due,  is  the  notice  in  the  summons  sufficient  if  it  states  that 
the  plaintiffs  will  apply  to  the  court  for  the  relief  demanded  in 
the  complaint;  and  having  applied  to  the  court  in  such  action, 
and  obtained  from  the  court  a  judgment  in  default  of  answer 
by  defendant,  for  the  amount  stated  in  the  summons,  is  that 
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jadgmeDi  subject  to  be  set  aside  on  the  ground  that  the  notice 
in  the  summous  does  not  fulfill  the  requirements  of  section  68 
of  the  Code  of  Civil  Procedure? 

The  whole  summons  is  in  fact  a  notice  to  defendant.     He  is 
addressed  with  the  notice  that:   ^^You  are  required  to  appear 
in  an  action  brought  against  you  hy  the  above-named  plaintiffs^ 
in  the   District  Court^  •  •  •  •  to  answer  the  complaint  filed 
therein/'  within  the  stated  time,  "or  judgment  by  default  will 
be  taken  against  you  according  to  the  prayer  of  said  complaint 
The  said  action  is  brought  to  recover  the  sum  of  $949.40,  princi- 
pal and  interest  now  due  and  owing  to  plaintiffs  upon  a  certain 
promissory  note  of  date  January  22,  1885,  made,  executed,  and 
delivered  by  the  above-named  defendant,^'  etc     Then  follows  a 
further  notice  that:   "If  you  fail  to  appear  and  answer  said 
complaint  as  above  required,  the  plaintiffs  will  apply  to  the 
court  for  the  relief  demanded/'     Was  this  summons  a  notice 
to  defendant  of  what  judgment  would  be  taken  against  him  in 
case  he  failed  to  appear?    If  it  was  such  notice  the  statute  was 
fulfilled,  for  the  only  contention  as  to  the  summons  is  that  it 
did  not  give  him  such  notice,  and  all  the  stress  in  this  argument 
is  laid  on  the  latter  part  of  the  summons,  where  it  is  said  the* 
plaintiff  will  apply  to  the  court  for  the  relief  demanded.    The 
defendant  knowing  the  law,  knew  that  if  the  party  saw  fit  to 
apply  to  the  court  for  said  judgment,  instead  of  taking  a  sum- 
mary entry  thereof  by  applying  to  the  clerk,  such  course  was 
withiu  the  provisions  of  the  Code,  and  that  the  court  was  for- 
bidden, in  the  absence  of  answer,  to  enter  a  judgment  exceeding 
the  amount  "demanded  in  the  complaint."     (§  241,  Code  Civ. 
Proc.)    The  action  was  brought  to  recover  a  stated  balance 
alleged  to  be  due  on  a  certain  described  promissory  note.     De- 
fendant knew  that  if  any  other  judgment  was  entered  it  would 
be  unsupported  by  the  judgment  roll.     Although  the  Code  pro- 
vides for  the  entry  of  judgment  in  default  of  answer  by  the 
clerk,  iu  an  action  to  recover  a  stated  sum  of  money  due  on 
contract,  still  there  can  be  no  question  that  the  Code  contem- 
plates that  a  party  may  apply  to  the  court  in  such  action,  in- 
stead of  the  clerk.     (§  241,  Code  Civ.  Proc.) 

The  distinction  between  the  case  of  Sawyer  v.  Robinaorif  supra^ 
and  this,  is  substantial.    In  the  former  the  action  was  for  dam- 
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ages  arising  hy  reason  of  the  allied  commission  of  a  tort.  In 
this  the  action  is  for  money  allied  to  be  due  on  a  promissory 
note,  and  the  distinction  is,  that  in  the  former  the  defendant 
has  the  substantial  right  of  having  the  court  assess  what  the 
recovery  shall  be,  or,  in  other  words,  the  plaintiff  must  apply 
to  the  court  for  the  relief  demanded,  instead  of  taking  a  sum- 
mary judgment  by  default  for  the  amount  plaintiff  was  pleased 
to  demand  in  his  complaint. 

There  is  no  doubt  respondent  has  at  least  apparent  authority 
for  his  contention  that  the  notice  in  the  summons  was  defective 
in  not  stating  that  on  £iilure  to  answer,  plaintiff  would  take  judg- 
ment for  a  certain  sum,  stating  it,  instead  of  saying  he  would 
apply  to  the  court  for  the  relief  demanded  in  the  complaint. 

In  Dyaa  v.  Keating,  3  Mont.  498,  the  language  of  the  opin- 
ion was  strong  to  the  effect  that  the  requirements  of  the  statute 
concerning  the  notice  in  the  summons  is  mandatory,  although 
in  that  case  the  point  was  not  directly  involved,  for  summons 
had  been  waived  by  the  appearance.  The  early  cases  in  Cali- 
fornia, relied  on  in  Montana  in  questions  of  practice  because  of 
the  similarity  of  the  Codes,  were  also  emphatic  in  the  same 
direction.  So  that  the  court  below  was  not  without  apparent 
authority  for  making  the  order  appealed  from  in  this  case. 
However  we  approached  this  inquiry  as  to  whether  the  notice 
in  the  summons  before  us,  taking  it  altogether,  was  sufficient, 
expecting  to  find  respondent  fortified  on  the  negative  of  that 
question  with  more  and  stronger  authorities  than  we  have  found 
on  thorough  investigation. 

The  only  case  cited  by  respondent  which  appears  to  be  in 
point,  is  Ward  v.  Ward,  59  Cal.  141.  In  that  case,  as  re- 
ported, the  summons  is  not  set  out.  It  is,  therefore,  uncertain 
how  much  likeness  there  is  between  that  and  the  case  at  bar,  as 
to  the  matter  stated  in  the  summons,  except  that  in  both  it  is 
stated  that  the  plaintiff  will  apply  to  the  court  for  the  relief 
demanded.  As  to  that  case,  see  also,  Bewick  v.  Muir,  83  Cal. 
368.  In  the  case  of  Behlow  v.  Shorb,  91  Cal.  141,  the  action 
was  on  account  for  goods  sold  and  delivered.  The  summons 
stated  that  '^the  said  action  is  brought  to  obtain  a  judgment  of 
said  court  for  the  sum  of  $2,843.25,  with  legal  interest  thereon 
from  March  1, 1888,  unpaid,  alleged  to  be  due  plaintiff  upon 
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aoooanty  and  for  costs  of  suit.  Keference  is  had  to  complaint 
for  particulars,  and  you  are  hereby  notified  that  if  you  fail  to 
appear  and  answer  the  said  complaint,  as  above  required,  said 
plaintiff  will  cause  your  default  to  be  entered,  and  take  judg- 
ment as  prayed  for.'^  As  shown  by  the  note  to  that  case  in  27 
Pac.  Rep.  547,  the  provision  of  the  Statute  of  California,  under 
consideration,  is  the  same  as  our  own  Code.  In  passing  upon 
the  assignment  that  the  summons  was  insufficient  in  that  case, 
the  court  said :  '^  It  is  said  the  notice  in  the  summons  was  insuf- 
ficient because  it  did  not  state  the  amount  for  which  judgment 
would  be  taken  in  case  the  defendants  failed  to  appear  and 
answer  as  required  by  section  407,  subdivision  4  of  the  Code 
of  Civil  Procedure.  We  think  the  summons  in  effect  complied 
with  the  requirements  of  the  statute.''  When  the  statement  in 
the  summons  in  the  case  at  bar  is  carefully  compared  with  the 
case  of  Behlaw  v.  Sliorby  supray  it  will  be  found  that  the  two 
are  substantially  alike.  In  each  case  it  is  specifically  stated  for 
what  amount  the  action  is  brought,  and  in  each  case  it  is  state<l 
that  judgment  will  be  sought  for  the  amount  prayed  for.  (See, 
also,  the  case  of  Berry  v.  Bingham  [S.  Dak.],  47  N.  W.  Rep. 
825,  and  other  cases  cited  in  appellant's  brief.)  It  is  true  that 
in  some  of  them  the  statute  governing  provided  that  a  copy 
of  the  complaint  should  be  served  with  a  summons,  and  while 
this  difference  may,  on  first  impression,  seem  to  be  a  very 
material  one,  still  on  principle  it  cannot  be  considered  of  such 
great  importance.  The  point  urged  in  all  of  those  cases,  as  in 
the  case  at  bar,  was  that  the  statute  bad  not  been  exactly  com- 
plied with  in  the  notice  given ;  and  if,  as  a  matter  of  pnactice, 
the  Code  admits  of  no  deviation  whatever,  the  question  would 
be  the  same  if  the  statute  was  not  strictly  complied  with, 
whether  the  complaint  was  served  with  the  summons  or  not. 
Moreover,  under  our  system  the  public  office  is  open  to  defend- 
ant, and  he  is  notified  that  the  complaint  is  there  filed,  subject 
to  bis  inspection,  and  he  may  examine  it  if  he  sees  fit  to  give 
that  much  attention  to  the  subject. 

The  framers  of  the  Code  understood  that  slight  irregularities 
or  departures  from  its  letter  in  these  matters  of  practice  would 
happen  in  the  course  of  litigation,  wherein  acumen  would  find 
cause  for  objection,  and  seek  thereby  to  overthrow  all  that  had 
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been  done  ia  the  case.  They  knew  that  after  these  rales  of 
practice  had  been  inscribed  on  the  statute  books,  all  such  objec- 
tions would  be  prefaced  by  the  imperative  declaration  Ua  lei 
scripta.  Therefore,  they  inserted  in  the  Code  provisions  which 
at  once  indicated  the  intent  of  its  framers,  and  furnished  a  salu- 
tary rule  for  the  construction  of  these  provisions  as  to  practice, 
which  reads  as  follows:  '^The  court  shall,  in  every  stage  of 
an  action,  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings, which  shall  not  effect  the  substantial  rights  of  the 
parties;  and  no  judgment  shall  be  reversed  or  effected  by  reason 
of  sucli  error  or  defect."  (§119,  Code  Civ.  Proc.)  The  courts 
are  thereby  required  to  inquire  whether  the  defect  complained 
of  is  one  which  affects  the  substantial  right  of  the  party  com- 
plaining; if  it  does  not,  the  proceedings  must  not  be  overturned 
for  the  reason  that  such  slight  error  or  defect  has  occurred  in 
the  proceedings.  (See,  also,  §  100.)  It  seems  that  the  language 
used  in  the  case  of  Ward  v.  Wardy  supra,  and  Lyman  v.  Milton, 
44  Cal.  630,  is  not  quite  in  harmony  with  the  spirit  of  the  Code 
of  California  upon  the  subject  under  investigation,  and  it  also 
seems  that  in  the  later  case  of  Bewick  v.  Muir,  supra,  it  is 
acknowledged  in  effect  that  the  spirit  of  those  decisions  was  too 
arbitrary  in  at  least  the  language  used.  Indeed,  we  do  not  see 
how  it  can  be  fairly  maintained  that  the  case  of  Behloio  v.  Shorbf 
supra,  does  not  in  fact  overrule  the  case  of  Ward  v.  Ward, 
supra,  relied  on  by  respondent  in  this  case. 

Defendant  was  notified  by  summons  personally  served  on 
him  of  the  cause  and  nature  of  the  action,  the  promissory  note 
sued  on,  and  the  amount  for  which  judgment  was  sought  He 
was  notified  to  answer  if  he  had  any  defense.  From  reading 
the  summons  it  clearly  appears  that  if  defendant  had  executed 
said  promissory  note  for  said  amount,  with  the  other  conditions 
stated  in  the  summons,  it  was  not  even  necessary  for  him  to 
examine  the  complaint  in  order  to  know  exactly  for  what 
amount  judgment  could  be  lawfully  rendered  against  him  in 
that  action.  Even  conceding  that  there  was  a  defect  in  the 
summons,  still  no  one  attempts  to  maintain  that  any  substantial 
right  was  affected  thereby;  nor  that  the  judgment  entered  was 
**for  the  twentieth  part  of  one  poor  scruple"  more  than  was 
due  on  the  promissory  note  mentioned  in  the  summons,  for 
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whicb  the  summons  informed  the  defendant,  action  was  brought, 
and  judgment  was  sought;  nor  that  in  case  these  proceedings 
were  overthrown  for  the  alleged  defect  which  respondent  con- 
tends was  in  the  summons,  and  the  appellant  was  thereby 
compelled  to  retrace  his  steps  through  these  proceedings,  the 
result  would  be  different  to  the  extent  of  a  farthing,  unless 
defendant  had  a  substantial  defense^  and  if  he  had  it  was  his 
duty  aud  his  privilege  to  appear  in  the  action  at  the  proper 
time  and  present  it, 

unless  defendant  had  a  substantial  defense,  and  if  he  had  it  was 
his  duty  and  his  privilege  to  appear  in  the  action  at  the  proper 
time  and  present  it. 

A.S  to  the  amendment  of  the  complaint,  so  as  to  enter  judg- 
ment for  the  interest  accrued  on  said  promissory  note  from  the 
date  of  commencing  action  to  the  time  of  entering  judgment, 
said  amendment  we  think  was  unnecessary.  Upon  the  alle- 
gations as  originally  stated  in  the  complaint,  no  doubt  said  in- 
terest could  have  been  included  in  the  judgment  But  the 
summons  did  not  notify  defendant  that  the  action  was  brought 
for  anything  more  than  $949.40.  It  stated  nothing  about  any 
further  accruing  interest,  and  although  plaintiff  applied  to  the 
court,  and  the  court  caused  to  be  entered  judgment  for  no  more 
than  was  due,  according  to  the  complaint,  still  we  think  it 
would  be  a  dangerous  precedent  to  allow  judgment  to  be  taken 
on  default  for  a  greater  sum  than  mentioned  in  the  summons, 
either  by  way  of  direct  specific  statement,  or,  if  for  interest,  by 
stating  the  data  upon  which  such  interest  would  be  cast.  It  is 
proper  to  note,  also,  that  we  think  it  a  dangerous  precedent  to 
allow  any  material  amendment  of  the  complaint  where  default 
18  made,  and  enter  judgment  without  further  service,  according 
to  such  amendment.  (Code  Civ.  Proc.  §§  241  and  245.)  So 
that  in  this  case,  although  the  interest  undoubtedly  was  shown 
to  be  due  on  the  paper  sued  on,  the  judgment  should  be  modi- 
fied by  reducing  the  same  from  $977.47,  as  entered,  to  the  sum 
of  $949.40,  as  stated  in  the  summons. 

With  such  modification  it  follows  that  the  execution  and  sale 
thereunder  was  for  $28.07  more  than  should  have  been,  as  ap- 
pears by  the  return  set  forth  in  the  record.  It  will  therefore 
be  ordered  that  the  appellants  pay  said  excess  of  $28.07  to  the 
clerk  of  this  court,  before  remittitur  is  issued  herein,  and.  on 
receipt  of  said  excess  the  clerk  will  cause  the  same  to  be  paid  to 
respondent,  or  his  legal  representative. 
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Jadgment  of  the  conrt  below  modified  as  above  proyidedi  and 
the  order  appealed  from  is  reversed  and  set  aside. 

Order  reoened. 
Bl^ee^  C.  J.f  concurs. 

De  Witt,  J.  (dissenting). — The  statute  provides,  in  reference 
to  summons,  as  follows: — 

''Sec.  68.  The  summons  must  be  directed  to  the  defendant, 
signed  bj  the  clerk,  and  issued  under  the  seal  of  the  court,  and 
must  contaiu:  — 

*^ Fourth,  In  an  action  arising  on  contract,  for  the  recovery 
of  money  or  damages  only,  a  notice  that  unless  the  defendant 
so  appears  and  answers,  the  plaintiff  will  take  judgment  for  the 
sum  demanded  in  the  complaint  (slating  it). 

**  Fifth,  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers,  the  plaintiff  will  apply  to  the  court  for 
the  relief  demanded  in  the  complaint.'' 

The  summons  in  this  action  contained  the  following  notice: 
''And  you  are  hereby  notified  that  if  you  fail  to  appear  and 
answer  the  said  complaint,  as  above  required,  the  said  plaint* 
iffs  will  apply  to  the  court  for  the  relief  demanded  in  their 
complaint.^' 

It  is  settled  in  this  court  that  if  the  cause  of  action  be  one  in 
which  the  plaintiff  must  apply  to  the  court  in  order  to  obtain 
judgment  that  the  summons  must  be  what  has  become  to  be 
called  a  "relief  summons'^  (§  68,  5th  div.  Code  Civ.  Proc.), 
and  that  if  the  summons  in  such  case  simply  notify  the  defend- 
ant that  plaintiff  will,  upon  default,  take  judgment  in  a  given 
sum,  it  is  insufiicient.  {Dyaa  v.  Keating,  3  Mont.  495;  Sawyer 
v.  Robertson,  11  Mont.  416;  28  Pac.  Rep.  456.)  This  is  also 
true  in  States  having  code  provisions  similar  to  our  section  68 
of  the  Code  of  Civil  Procedure.  (Sweeney  v.  SchvJtz,  19  Nev. 
53;  Atchison  etc.  R.  R.  Co.  v.  Nichols,  8  Colo.  189;  Brown  v. 
Eaton,  37  How.  Pr.  325.)  But  in  the  case  at  bar  we  have  the 
converse  of  the  proposition.  The  cause  of  action  is  upon  a 
contract,  a  promissory  note,  for  the  recovery  of  money  only. 
In  such  case  the  Code  provides  that  the  notice  in  the  summons 
shall  be:  ''That  unless  the  defendant  so  appears  and  answers, 
the  plaintiff  will  take  judgment  for  the  sum  demanded  in  the 
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complaint  (stating  it)/'  Is  the  summons  sufficient  if  it  omits 
this  notice,  and  contains  the  notice  that  the  plaintiff  will  apply 
to  the  court  for  the  relief?  The  California  Supreme  Court 
answered  this  proposition  in  the  negative  in  Ward  v.  Ward, 
69  Cal.  139.  From  that  proposition  I  am  not  aware  that  the 
California  court  has  receded. 

In  Sing  v.  Blood,  41  Cal.  314,  the  question  was  not  upon 
the  nature  of  the  notice  in  the  summons,  but  rather  upon  the 
sufficiency  of  the  description  of  the  general  nature  of  the  cause 
of  action.  Bewick  v.  Muir,  83  Cal.  368,  was  upon  the  same 
point. 

In  Cfurk  V.  Palmer,  90  Cal.  504,  the  action  was  for  relief, 
and  not  on  contract  for  the  recovery  of  money  only.  The  notice 
in  the  summons  was  that  '^plaintiff  will  take  judgment  against 
you  for  the  relief  demanded  in  his  complaint.^'  The  court 
simply  held  that  this  was  ^^in  substance  a  notice  that  he  would 
'apply  to  the  court'  for  that  relief,"  and  hence  the.notice  satis- 
fied the  statute.  The  case  did  not  hold  that  a  '' demand'' 
notice  was  good  in  a  '*  relief"  cause  of  action^  or  vice  versa. 

The  last  California  case  to  which  my  attention  has  been 
called  is  Behlow  v.  Shorb,  91  Cal.  141;  27  Pac.  Rep.  546;  but 
that  case  did  not  treat  of  the  distinction  between  the  two  sorts 
of  summons.  The  question  was  whether  the  summons  stated 
the  amount  for  which  judgment  would  be  taken  in  case  defend- 
ants failed  to  appear.  The  court  held  that  it  did  state  the 
amount,  so  I  do  not  find  that  the  ruling  in  Ward  v.  Ward, 
mpra,  has  been  disturbed. 

In  Lyman  v.  MUton,  44  Cal.  630,  it  is  said :  "  Its  form  (the 
summons)  is  prescribed  by  law;  and  whatever  the  form  may 
be  it  must  be  observed,  at  least  substantially." 
'  The  doctrine  of  the  California  cases,  and  of  Nevada  and 
Colorada,  supra,  is  that  the  provisions  of  the  Code,  in  reference 
to  the  notice  in  the  summons,  are  mandatory.  This  was  also 
said  in  Dyas  v.  Keating,  supra,  and  in  Black  v.  Clendenin,  3 
Mont  48. 

In  Sidwdl  v.  Schumacher,  99  111.  433,  the  court  says :  "  While 

there  is  some  couflict  of  authority  upon  this  subject,  yet  it  ia 

believed  that  the  weight  of  authority  establishes  the  proposition 

that  where  the  law  expressly  directs  that  process  shall  be  in  a 

ToL.  xn.— 11. 
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Bpecified  form,- and  issued  in  a  particular  manner,  such  a  pro- 
vision is  mandatory,  and  a  failure  on  the  part  of  the  official, 
whose  duty  it  is  to  issue  it,  to  comply  with  the  law  in  that  re- 
spect will  render  such  process  void." 

Speaking  of  the  distinctions  between  the  two  descriptions  of 
causes  of  action,  and  the  respective  summons  thereupon,  this 
court  said,  in  Sawyer  v.  Robvnsony  supra:  "The  notice  re- 
quired to  be  in  the  summons  is  based  upon  the  same  distinction, 
and  ought  to  be  observed." 

The  argument  presented  why  a  "relief"  summons  is  suf- 
ficient on  a  complaint  for  the  recovery  of  money,  is  this :   That, 
in  a  money  demand  u[K)n  a  contract,  although  the  clerk  may 
enter  default  and  judgment,  yet  that  power  to  so  enter  judg- 
ment is  inherently  in  the  court,  and  that  if  defendant  is  noti- 
fied that  plaintiff  will  go  to  the  court  to  obtain  his  judgment,  he 
cannot  be  misled  to  his  prejudice.     I  notice  in  this  connection, 
cited  by  appellant,  Hemson  v.  Decker,  29  How.  Pr.  385 ;  Brovm 
V.  Eaicm,  37  How.  Pr.  325;  McCoun  v.  N.  Y.  &  H.  R.  R.  R. 
Co.  50  N.  Y.  176;  Berry  v.  Biiigaman{^.  Dak.),  47  N.  W. 
Rep.  825;  Miller  v.  Zeigler,  3  Utah,  17.     But  in  each  of  these 
cases  it  is  to  be  noticed  that  they  were  decided  under  a  practice 
requiring  a  copy  of  the  complaint  to  be  served  on  the  defend- 
ant, and  in  each  case  a  copy  of  the  complaint  was  so  served, 
and  this  fact  was  noted  and  relied  upon  in  each  decision,  and 
in  Broimi  v.  EatoUy  tupray  the  court  deemed  this  fact  of  such 
importance  to  the  decision  that  the  words  stating  this  fact  are 
by  the  court  italicized.     McGmn  v.  N.  Y.  &  H.  JB,  R.  R.  Co. 
sup'a,  was  decided  on  the  ground  of  the  non-appealability  of  the 
onler.    But  the  court  says:  "The  plaintiff  doubtless  erred  in 
making  his  summons  as  in  an  action  upon  contract,  but  as  the 
mistake  was  cured  by  serving  with  it  a  copy  of  the  complaint, 
the  order  of  the  court  below  should  be  affirmed,  if  the  appeal 
is  not  dismissed.     I  am  for  a  dismissal  of  the  appeal."     So  the 
court  holds  that  the  summons  was  irregular,  but  that  it  was 
cured  by  the  service  of  a  copy  of  the  complaint.     The  Utah 
case,  MUler  v.  Zeigler,  supra,  follows  the  New  York  cases ;  so 
with  the  South  Dakota  case,  Perkins  v.  Slate.     But  serving  a 
copy  of  the  complaint  is  not  the  practice  in  this  State,  and  the 
support,  which  the  above  cases  have  in  the  fact  that  a  oopy  of 
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the  complaint  was  served,  is  absent  from  the  case  at  bar.  We 
have  the  summons  alone,  and  a  requirement  of  such  summons, 
which  has  been  declared  to  be  mandatory,  is  omitted.  The 
legislature  undoubtedly  had  the  right  to  declare  what  should  be 
the  constituent  part  of  a  summons.  They  have  made  that 
declaration.  This  court  has  determined  that  such  declaration  is 
mandatory.  This  mandatory  requirement  is  neglected  in  the 
summons  in  question.  Although  the  exact  point  in  controversy 
has  never  been  decided  in  this  court,  as  it  has  been  in  Cali- 
fornia, I  am  of  opinion  that  this  court  has  gone  so  far  in  de- 
claring these  provisions  of  the  code  mandatory,  that  a  recession 
from  that  direction  of  decision  is  more  appropriate  to  legislation 
than  to  judicial  action. 

I  am  of  opinion  that  under  the  tendency  of  decision,  the 
summons  was  properly  declared  void. 


McMASTER,  Respondent  v.  MONTANA  UNION  RAIL- 

WAY  COMPANY,  Appellant. 

[Submitted  March  8, 1892.    Decided  March  28, 1892.] 

Dakaois — Negligence  ^Railroad  eompanies — Injuries  to  Mtock, — In  an  action 
for  damage!  against  a  raib^)ad  company  for  the  killing  of  stock,  the  complaint 
alleged  the  negligent  and  careless  nxnning  of  an  engine  and  cars  against  them 
bj  the  defendant's  agents.  The  killing  was  admitted,  negligence  denied,  and 
contributory  negligence  pleaded  by  defendant.  It  appeared  in  evidence  that 
defendant,  though  not  required  by  law,  had  built  and  maintained  a  fence  along 
its  right  of  way,  with  gates  at  the  siding,  where  the  accident  occurred,  for  the 
accommodation  of  its  patrons.  Plaintiff  offered  evidence  in  rebuttal  showing 
that  the  gates  at  the  place  of  accident  were  broken  down  so  as  to  admit  stock 
upon  the  track,  and  that  his  stock,  which  had  been  turned  out  upon  the  public 
domain,  had  strayed  throngh  them  on  to  defendant's  track  and  right  of  way. 
The  evidence  concerning  the  fence  and  gates  was  introduced  by  each  party  with- 
out objections  from  either.  The  Jury  found  specially  that  defendant  was  negli- 
gent, among  other  things,  in  not  keeping  said  gates  closed  and  locked.  Held, 
that  defendant's  objection  that  no  foundation  was  laid  in  the  pleadings  for  the 
introduction  of  such  evidence,  would  not  be  sustained  on  appeal,  because  such 
evidence  may  have  been  Justified  under  the  issue  of  contributory  negligence; 
and  also  because  the  subject  of  said  fence,  and  the  introduction  of  evidence 
thereon,  was  brought  into  the  case  by  appellant  as  a  matter  for  the  Jury  to  con- 
sider, and  all  such  evidence  was  introduced  thereon  without  objection  or  excep- 
tion by  either  party.  (Db  Witt,  J.,  dissenting,  and  for  his  view  of  statement 
of  case  see  his  opinion.) 

hiME^Same — Evidence,  — In  the  case  at  bar  defendant's  engineer  testified  that  his 
engine  atruok  two  of  plaintiff's  horses  on  a  slight  curve  in  the  road ;  that  the 
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night  was  dark,  foggy,  niny  and  misty;  that  he  was  on  the  right  Bide  of 
the  cab;  that  the  engine  stmck  only  tiro  horses,  and  both  at  the  same  instant; 
that  he  sair  the  horses  about  sixty  feet,  or  two  car  lengths  ahead,  but  conld  have 
seen  six  or  seven  car  lengths  ahmd  had  the  weather  been  clear ;  that  he  did  not 
have  any  time  to  stop  the  train,  or  sound  the  whistle ;  that  the  headlight  was 
good  and  air  brakes  folly  equipped.  The  fireman  testified  that  only  two  horses 
were  struck,  and^both  were  struck  at  the  same  instant ;  that  they  were  about 
two  car  lengths  ahead  when  first  seen ;  that  the  engineer  made  no  effort  to  stop 
the  train  because  he  did  not  have  time,  he  went  over  them  so  quick;  that  the 
night  was  dark,  and  there  was  a  fog  of  ordinary  density ;  that  there  was  a  curve 
in  the  track  at  the  place  of  accident ;  that  there  was  not  time  to  ring  the  bell 
until  after  the  horses  were  hit ;  that  the  speed  of  the  train  was  about  thirty-five 
miles  an  hour ;  that  in  going  around  the  curve  the  track  could  have  been  seen 
about  one  hundred  and  eighty  feet  ahead  had  the  night  been  clear.  Other  evi- 
dence was  introduced  by  defendant  to  the  effect  that  the  weather  was  stormy, 
rainTi  and  misty.  Testimony  was  offered  by  plaintiff  to  the  effect  that  the 
curvature  of  the  track  at  the  place  of  the  accident  was  slight,  and,  notwith- 
standing the  same,  the  track  was  in  plain  and  unobstructed  view  from  either 
direction,  and  that  fact  was  not  disputed ;  that  early  in  the  morning  following 
there  was  no  visible  signs  of  mi^t  having  fallen,  or  dampness  on  the  ground  or 
vegetation  at  the  place  of  the  accident,  as  observed  by  those  threshing  grain  in 
adjoining  fields.  'A  passenger  on  the  train  in  question  testified  that  he  left  it 
at  about  four  miles  from  the  place  of  the  accident,  and  observed  while  walking 
home  that  the  weather  was  clear,  neither  dark,  nor  stormy,  nor  foggy,  at  the 
place  where  he  left  the  train,  but  could  not  state  the  condition  of  the  weather 
exactly  at  the  place  of  the  accident.  The  engineer  of  a  freight  train,  which  had 
passed  over  the  road  about  three  quarters  of  an  hour  before,  reported  the 
weather  clear  at  the  place  of  striking  the  horses,  but  testified  at  the  trial  that 
the  weather  was  stormy  and  misty.  It  appeared  from  the  testimony  of  the  fire- 
man and  engineer,  that  said  horses  were  up  and  moving  when  the  train  ap- 
proached, and  also  appeared,  beyond  reasonable  doabt,  that  said  passenger  train 
struck  four  horses  at  the  time  in  question ;  that  the  distance  from  where  the 
first  horse  was  found  to  the  last  one  was  over  eight  hundred  feet,  and  the  dis- 
tance between  the  first  horse  and  the  second  horse,  as  found,  was  more  than  five 
hundred  feet,  and  they  were  all  so  mangled,  cut,  and  broken  in  their  limbs  and 
bodies  that  they  could  not  reasonably  be  presumed  to  have  moved  from  tlie 
places  where  they  fell  after  being  struck.  Held,  that  the  evidence  was  sufficient 
to  support  a  finding  by  the  jnrj  that  there  was  negligence  on  the  part  of  defend- 
ant's engineer,  in  that  he  made  no  effort  to  stop  the  train,  or  frighten  the 
animals  from  the  track  before  striking  them.  (De  Witt,  J.,  dissenting,  and  for 
his  view  of  the  evidence  see  his  opinion.) 

Bakb — Same  —  Instructions. ^  Xn  instruction  in  the  case  at  bar  that  it  was  "the 
duty  of  the  engineer  to  keep  a  look  out  for  obstructions  on  the  track,  and  to  use 
all  appliances  at  his  command  to  avoid  accident ;  that  if  he  failed  to  see  an 
animal  when  he  should  see  it,  and  thereby  injured  it,  or  if,  seeing  it,  he  does  not 
use  the  appliances  at  his  command  to  avoid  injuring  it,  then  the  company  is 
liable,"  is  not  objectionable  as  being  too  general,  where  the  evidence  was  con- 
fiicting  as  to  whether  the  weather  was  clear  or  foggy  at  the  place  of  accident, 
and  the  engineer  had  neither  made  any  effort  to  stop  the  train  nor  to  frighten 
the  animals  from  the  track. 

GoNTRiBUTOBT  Negligbncb — Gfozing  on  public  domain, — The  owner  of  stock 
killed  by  locomotive  is  not  guilty  of  contributory  negligence  in  turning  them 
out  to  graze  on  the  public  domain  in  the  vicinity  of  the  railroad. 

Appeal  from  Third  Judicial  District,  Deer  Lodge  Ck>unty. 
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Action  for  damages.     The  cause  was  tried  before  Durpee,  J. 
Plaintiff  had  judgment  below.     Affirmed. 

J.  S*  Shropshirey  for  Appellant. 

This  action  is  b&sed  upon  the  statute  in  force  prior  to  the  Act 
of  March  2,  1891,  and  comes  clearly  within  the  rule  laid  down 
in  the  case  of  Bidenberg  v.  Montana  Union  Ry,  Go,  8  Mont. 
271.  So  that  if  there  was  no  neglignce  on  the  part  of  the 
defendant  directly  contributing  to  the  killing  of  the  animals, 
and  especially  no  negligence  on  the  part  of  its  servants  in  the 
handling  of  the  train  — in  other  words,  if  the  defendant  was 
in  the  exercise  of  ordinary  care,  and  the  killing  of  the  animals 
resulted  notwithstanding,  then  there  is  no  liability.  The  jury 
found  that  the  defendant  was  negligent  in  not  keeping  the  gates 
closed  and  locked.  There  is  no  warrant  for  any  such  finding 
either  in  the  pleadings  or  testimony.  Keeping  the  gates  locked 
would  have  deprived  the  land  owner  of  their  use,  and  would 
have  annulled  the  object  of  permitting  them  to  be  placed  there. 
Even  if  this  had  been  an  issue  made  by  the  pleadings,  the  testi- 
mony does  not  warrant  the  finding.  These  gates  were  used 
exclusively  by  the  farmers,  and  they  were  invariably  left  open 
in  the  night  time,  as  shown  by  the  testimony  of  the  section  fore- 
man, who  says  that  upon  nearly  every  morning  he  found  them 
oi^en.  Had  it  been  incumbent  upon  the  defendant  to  keep  these 
gates  closed,  it  would  have  required  a  constant  guard  night  and 
day.  No  such  duty  is  imposed  by  the  law.  These  gates  being 
private  gates,  used  by  the  land  owners  for  the  purpose  of  a 
private  crossing  of  the  track,  the  defendant  is  not  liable  for 
stock  killed  which  may  get  upon  the  track  by  reason  of  the  care- 
less use  of  the  gates  by  farmers,  in  the  absence  of  direct  negli- 
gence resulting  in  the  killing.  A  railroad  company  is  under  no 
obligations  to  keep  private  gates  in  repair.  {Evansville  etc, 
R.  R.  Co,  V.  Moaiery  114  Ind.  447;  Louisville  etc.  Ry,  Oo,  v. 
IMer,  119  Ind.  39;  Yazoo  etc,  Ry,  Co.  v.  Brumjiddy  4  Southern, 
341,  Miss.  April  23,  1888.)  There  is  no  testimony  as  to  the 
manner  of  the  killing,  or  the  circumstances  attending  it,  except 
as  given  by  the  train  men  of  the  two  trains.  But  this  testimony 
is  uncontradicted.     It  may  as  well  be  conceded  that  the  weight 
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given  to  the  testimony  of  train  men,  by  a  jury,  is  generally  very 
slight.  Nevertheless,  as  a  matter  of  law,  the  uncontradicted 
testimony  of  train  men  iseflFectual  on  the  particular  point  testi- 
&ed  to,  and  it  should  be  so.  {Huber  v.  Cliicaffo  etc.  Ry.  Co.  6 
Dak.  392;  St.  Louis  etc.  Ry.  Co.  v.  BaaJiam,  47  Ark.  321; 
Georgia  etc.  R.  R.  Co.  v.  Harris,  83  Ga.  393.)  The  instruction 
given  by  the  court  as  to  the  duty  of  the  engineer  is  too  general 
when  taken  in  connection  with  the  particular  circumstances  at- 
tending this  case.  There  was  no  reason  for  the  stoppage  of  the 
train ;  the  damage  had  been  done,  and  it  could  not  have  been 
avoided  under  the  circumstances.  Under  the  instructions  of  the 
court  it  was  his  duty  to  stop  the  train  nevertheless,  and  the  only 
excuse  for  not  stopping  which  he  could  offer,  was  the  consequent 
danger  to  the  train  and  passengers.  The  court  in  this  instruc- 
tion ignores  the  fact  that  the  testimony  of  the  engineer  is  un- 
contradicted, and  that  it  was  to  the  effect  that  it  was  impossible 
for  him  to  see  the  animals  in  time  to  stop  before  striking  them. 
The  instruction  does  not  refer  to  the  fact  that  it  was  in  the 
night  time,  or  that  it  was  dark  and  foggy,  or  that  the  train 
was  running  upon  schedule  time  at  an  ordinary  rate  of  speed. 
These  are  facts  uncontradicted,  and  on  this  testimony  alone  the 
verdict  for  the  plaintiff  should  be  set  aside.  {Georgia  etc.  R.  R. 
Co.  V.  HatTiSy  83  6a.  393.)  It  is  not  negligence  for  a  railroad 
company  to  fail  to  keep  a  lookout  for  stock.  {Memphis  etc. 
R.  R.  Co.  V.  KefTy  52  Ark.  162;  20  Am.  St.  Rep.  159.) 
Where  the  law  provides  that  the  mere  killing  of  stock  consti- 
tutes pHma  facie  negligence,  this  creates  no  new  liability^  but 
merely  changes  the  order  .of  proof.  {Huber  v.  Chicago  etc.  Ry. 
Co.  6  Dak.  392.)  The  statute  provides  a  penalty  for  know- 
ingly leaving  any  gate  open,  leading  into  or  out  of  any  enclosed 
premises ;  hence  it  is  unlawful  to  do  so.  (Comp.  Stats.  682, 
§  275.)  The  railroad  company's  track  and  right  of  way  were 
enclosed  premises  within  the  meaning  of  this  statute,  and  there 
can  be  no  question  but  that  this  statute  was  violated  by  the 
parties  using  these  gates.  The  record  does  not  show  that  the 
plaintiff  ever  used  the  gates  and  lefl  them  open,  but  the  defend- 
ant had  a  right  to  assume  that  the  gates  would  be  kept  closed 
and  that  no  cattle  would  be  upon  the  track  at  the  point  where 
these  were  killed.     The  principle  must  be  the  same^  as  if  there 
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had  been  a  law  prohibiting  this  stock  from  running  at  large,  and 
they  were  killed  while  so  at  large,  even  though  they  may  have 
been  at  large  without  the  fault  of  the  owner.  There  would  be 
no  liability  in  such  a  case,  if  the  killing  resulted  from  no  negli- 
gence on  the  part  of  the  railroad  company.  {Leebrick  v.  Republi- 
can Valley  dc.  R.  R.  Co.  41  Kan.  756.)  It  was  error  for  the 
court  to  instruct  the  jury  that  the  plaintiflF  had  a  right  to  pas- 
ture his  domestic  animals  on  the  "  unenclosed  lands  of  the  State," 
and  if  the  jury  found  that  "they  were  being  so  pastured,  and 
<;asnally,  without  any  obstructions  in  the  way,  strayed  upon  the 
track  and  were  carelessly  killed  by  the  defendant,"  then  the 
plaintiff  in  permitting  his  horses  to  run  at  large  and  pasture 
upon  the  unenclosed  lands,  would  not  be  guilty  of  contributory 
negligence.  There  is  no  testimony  whatever  to  the  effect  that 
there  was  any  unenclosed  land  or  public  domain  in  the  Deer 
Lodge  Valley  in  the  vicinity  of  the  killing  of  these  animals. 

l%eadore  BrarUly,  and  W.  H.  Trippd,  for  Respondent. 

Counsel  cited:  American  Digest,  1889,  §  575,  p.  3295; 
American  Digest,  1891,  §  641,  p.  3835;  Missouri  Pac  Ry.  Oo. 
v.  Gedney,  44  Kan.  329 ;  21  Am.  St.  Rep.  286 ;  Cox  v.  Burling- 
Um&W.  Ry.  Co.  77  Iowa,  478 ;  2  Shearman  &  Redfield  on 
Negligence,  §  430 ;  Georgia  R.  R.  &  B.  Co.  v.  WaU,  80  Ga. 
202;  Sackett's  Instructions  to  Juries,  §  11,  p.  388;  Fant  v. 
Lymany  9  Mont.  61;  American  Digest,  1890,  p.  3264,  §§  627, 
€34;  Remhaw  v.  Switzei^  6  Mont.  464. 

Harwood,  J. — Action  to  recover  damages  for  the  alleged 
killing  of  four  head  of  horses  by  the  negligent  and  careless 
running  of  an  engine  and  cars  against  and  over  them  by  defend- 
ant's agents  and  servants  in  the  operation  of  its  railroad. 
Defendant  answered  plaintiff's  complaint,  not  denying  the  kill- 
ing of  said  animals,  as  alleged,  by  the  running  of  defendant's 
engine  and  cars  against  and  upon  them,  but  denying  that  the 
injury  happened  through  the  negligent  or  careless  conduct  of 
defendant  or  its  agents  or  employees  in  the  operation  of  its  rail- 
road. And  for  a  further  defense  defendant  alleged  that  such 
injury  happened  through  plaintiff's  own  carelessness,  which  con- 
tributed thereto.    Upon  these  two  points  of  issue,  as  we  are 
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informed  by  appellant's  brief,  the  cause  was  tried.  The  jury 
returned  their  verdict  in  favor  of  plaintiff,  assessing  damages 
in  the  sum  of  seven  hundred  dollars.  Defendant  moved  for  a 
new  trial,  which  motion  was  overruled,  and  appeal  was  taken. 

The  main  proposition  to  be  considered  upon  this  appeal  is 
whether  or  not  the  verdict  is  supported  by  sufficient  evidence. 
Appellant  contends  that  it  appears  from  the  evidence  that  the 
killing  of  said  animals  happened  through  unavoidable  accident, 
without  negligence  on  the  part  of  appellant;  or,  as  appellant's 
counsel  states  the  proposition,  ''if  defendant  was  in  the  exercise 
of  ordinary  care,  and  the  killing  of  the  animals  resulted  not- 
withstanding, then  there  is  no  liability ; "  and  appellant  contends 
that  the  evidence  shows  the  state  of  facts  involved  in  this  pre- 
mise. On  the  other  hand,  respondent  insists  that  the  verdict  is 
supported  by  the  evidence,  which  he  asserts  shows  negligence 
and  carelessness  attending  the  killing  of  the  animals  in  question, 
and  that  respondent  in  no  way  contributed  thereto.  It  appears 
that  the  killing  of  said  animals  happened  near  a  place  called 
''Kohr's  Siding,"  on  the  line  of  defendant's  railroad  in  Deer 
Lodge  County.  Plaintiff  resides  about  five  miles  distant  from 
that  place.  The  horses  in  question  were  turned  out  by  plaint- 
iff to  graze  upon  the  commons  in  the  vicinity  of  his  ranch ;  and 
between  2  and  4  o'clock  on  the  morning  of  September  24,  1890, 
they  were  killed  at  the  point  aforesaid,  by  being  struck  by  an 
engine  and  train  of  cars  running  over  defendant's  railroad.  It 
appears  to  be  conceded  that  said  stock  went  upon  defendant's 
railroad  track  without  the  fault  or  negligence  of  the  plaintiff 
(leaving  out  of  consideration  now  the  point  made  by  appellant 
that  the  turning  of  said  stock  loose  upon  the  commons  amounted 
to  contributory  negligence  on  the  part  of  plaintiff).  The  evi- 
dence shows  that  the  railroad  company  had  enclosed  its  right  of 
way  at  the  place  in  question  by  a  fence;  but  it  is  also  shown 
that  at  said  place  the  lines  of  said  fence  were  severed  by  gate- 
ways, and  the  evidence  seems  to  be  quite  conclusive  that  such 
gates  were  broken  down,  and  lying  on  the  ground,  or  at  least 
open  so  as  to  admit  of  stock  passing  freely  through  the  fence 
upon  said  railroad  track  at  the  time  in  question. .  Appellant 
insists  that  such  gates  were  opened  or  broken  down  by  others 
than  its  agents,  and  without  its  knowledge  or  permission ;  but 
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it  is  not  contended  that  plaintiff  was  in  any  way  guilty  of  open- 
ing said  gateSy  or  carelessly  leaving  the  same  open.  The  testi- 
mony of  plaintiff's  witnesses  tends  to  show  that  said  gateways 
were^  and  had  been  for  some  time  prior  to  the  killing  of  ^aid 
animals,  left  open.  The  testimony  of  defendant's  section  fore- 
man is  to  the  effect  that  for  some  time  prior  to  the  killing  of 
said  animals,  said  gates  were  found  open  almost  every  morning, 
and  were  often  closed  by  the  section  men  of  defendant;  and  that 
said  gates  were  found  open  on  the  morning  after  the  killing  of 
said  stock.  Said  section  foreman,  in  giving  his  testimony,  said  : 
^'I  suppose  the  horses  got  through  on  to  the  track  by  means  of 

the  open  gate.     I  found  the  gate  open The  gate  on  the 

east  side  was  thrown  out The  right  of  way  fence  along 

there  was  in  good  shape.  I  saw  no  evidence  of  the  horses  hav- 
ing come  through  anywhere  except  at  the  gate.^'  He  drew  a 
diagram  showing  to  the  jury  the  situation  of  the  railroad  there, 
the  side  track,  the  crossing,  and  the  two  gates.  Said  gates 
appear  from  the  testimony  of  this  witness  to  have  been  used 
principally  by  one  Moreau,  although  it  is  also  shown  by  all 
witnesses  questioned  upon  that  point,  that  said  gates  were  the 
only  way  by  which  patrons  of  the  road  got  access  to  said  station 
with  teams,  and  that  said  gates  were  ased  for  that  purpose.  On 
being  asked  if  he  ever  said  anything  to  Moreau  about  keeping 
said  gates  closed,  the  section  foreman  of  defendant  testified  as 
follows:  ''Yes,  sir,  I  spoke  to  him  after  the  horses  were  killed, 
but  not  before  that.  Since  the  horses  were  killed  the  gates  have 
been  in  good  shape.  After  the  killing  I  went  to  work  and  fixed 
the  gates.  I  fixed  it  permanently,  the  same  as  it  is  to-day,  and 
it  has  never  been  bothered  since.  It  has  been  locked  now  for  a 
month.  I  suppose  Mr.  Moreau  put  the  lock  on.  I  told  Mr. 
Moreau  if  he  did'nt  keep  the  gate  locked,  or  keep  it  closed, 
that  we  would  have  to  nail  it  up,  and  since  then  he  has  locked 
it  with  a  chain  and  padlock.  ...  I  found  the  gate  open  almost 
every  morning  when  I  went  down  there  until  this  killing.  I 
would  stop  and  get  off  and  close  them.  I  did  that  every  morn- 
ing.^' On  being  asked  whether  persons  "  in  using  the  side  track 
there  did  not  have  to  use  those  gates  iu  order  to  get  to  the  side 
track,*'  the  witness  replied :  "  I  suppose  they  did.  That  was  the 
only  way  unless  they  pulled  down  the  fence."    He  was  asked 
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the  following  question:  ''And  weren't  those  gates  used  for  the 
purpose  of  people  going  into  the  side  track  to  load  and  unload  ?" 
and  answered  saying:  "That  was  the  on\f  way  to  get  in  there. 
It  answered  for  both  purposes,  I  suppose.'^  Again,  he  says  in 
his  testimony :  ''  It  was  after  this  killing  that  I  got  after  Mr. 
Moreau  about  the  gates.  I  hadn't  gotten  after  him  before  that 
that  I  know  of." 

The  above  statements  were  made  by  said  section  foreman 
while  testifying  as  a  witness  on  behalf  of  the  plaintiff.  He 
was  also  called  by  defendant,  and  described  said  right  of  way 
fence.  In  this  connection  he  said  :  "My  duty  is  to  see  that  the 
fences  and  gates  are  kept  in  good  shape.  The  gates  were  all 
right  until  after  the  accident  I  never  had  occasion  to  repair 
the  gates  before  thati  It  was  all  in  good  condition.  I  have 
had  occasion  to  close  them  several  times.  Almost  every  morn- 
ing I  went  there  I  closed  them.  It  was  my  duty  to  run  over 
the  track  and  see  that  everything  was  in  good  shape,  and  then 
come  back  and  go  to  work.  Almost  every  morning  when  I 
came  down  I  found  the  gates  open.  I  found  them  open,  and 
closed  them  very  often."  He  further  said :  "  I  never  called 
Mr.  Moreau's  attention  to  those  gates  before  the  24th  of  Sep- 
tember, although  I  found  them  open  very  often.  I  suppose  they 
go  through  those  gates  to  get  to  the  siding  to  load  and  unload 
cars.  That  is  the  only  way  they  can  get  there  unless  they  pull 
down  the  fence.  It  is  a  fact  that  when  cars  are  left  there  on 
the  siding  to  be  loaded,  that  they  make  use  of  those  gates  for 
the  purpose  of  loading  the  cars.     That  is  the  custom." 

Defendant  introduced  its  superintendent  of  bridges  and  road- 
master  as  witness  on  its  behalf,  who  in  the  course  of  his  testi- 
mony said :  "  It  is  my  business  to  look  after  the  fences,  gates, 
crossings,  etc.,  and  keep  them  in  shape  as  much  as  possible. 
Almost  all  the  main  line  is  fenced  in." 

A  considerable  portion  of  the  record  is  occupied  in  the  recita- 
tion of  testimony  of  witnesses  concerning  the  condition  of  said 
right  of  way  fence  and  said  gates.  Testimony  on  this  subject 
was  brought  into  the  case  by  plaintiff  and  defendant,  and  not 
a  single  objection  or  exception  appears  by  the  record  to  have 
lieen  made  thereto  by  either  party  during  the  trial. 

The  jury  was  asked  by  defendant  to  return  special  findings. 


12  Mont]    McMaster  v.  Mont.  Ukion  Ry.  Co.  171 

and,  among  others,  it  was  asked  to  find  by  what  act  or  default 
defendant  was  negligent  in  killing  said  animals^  if  such  killing 
was  found  by  the  jury  to  be  attributable  to  the  carelessness  or 
negligence  of  defendant.  In  answer  to  this,  the  jury  stated, 
among  other  things,  that  defendant  was  negligent  in  not  keep- 
ing said  gates  closed  and  locked.  This  finding  is  complained 
of  as  unreasonable,  and  not  founded  upon  evidence.  And 
further,  that  there  was  no  foundation  laid  in  the  pleadings  for 
the  introduction  of  evidence  on  that  subject  There  being  no 
law  requiring  defendant  to  fence  its  right  of  way  sufficiently  to 
keep  stock  from  going  thereon,  defendant's  view  of  the  case  is 
no  doubt  correct  in  assuming  that  plaintiff  could  not  rely  upon 
any  such  duty  on  the  part  of  defendant,  nor  rely  upon  the  fact 
that  said  railroad  right  of  way  was  not  enclosed,  to  involve  de- 
fendant in  liability  for  killing  the  stock  in  question.  There 
was,  however,  much  evidence  introduced  in  reference  to  said 
fence,  and  without  any  objection  by  either  party.  Plaintiff 
does  not  contend  that  it  was  the  duty  of  defendant  to  keep  its 
right  of  way  enclosed  so  as  to  prevent  stock  from  going  thereon, 
nor  that,  by  reason  of  the  absence  of  such  enclosure,  plaintiff 
could  recover  for  the  injury  alleged ;  but  defendant  had  alleged 
in  its  answer  that:  '^Such  killing  and  destroying  was  the  re- 
salt  of  plaintiff's  own  carelessness  contributing  thereto,  for 
which  this  defendant  was  in  nowise  responsible.''  This  alle- 
gation was  denied  in  plaintiff's  reply.  Now,  it  does  not  appear 
on  what  theory  so  much  evidence  was  brought  into  the  case 
concerning  said  fence  and  gates.  How  could  it  appear  on  what 
theory  that  evidence  was  brought  in  if  both  parties  acquiesced  in 
bringing  it  into  the  case,  and  did  not  even  make  an  explanation 
of  its  bearing  on  the  pleadings?  It  may  have  been  introduced 
under  the  allegation  of  contributory  negligence  to  show  that 
plaintiff's  stock  broke  through  a  lawful  fence,  and  thus  came 
upon  defendant's  railway  track.  It  seems  that  defendant  re- 
lied to  some  extent  upon  the  fact  of  having  constructed  the 
fence,  enclosing  its  right  of  way,  as  evidence  of  due  care  on  its 
part  in  the  attempt  to  keep  stock  from  going  thereon,  and  evi- 
dence was  introduced  as  to  the  construction  and  keeping  in 
repair  of  sach  fence  by  defendant.  As  against  such  evidence 
plaintiff  introduced  testimony  tending  to  show  the  condition  of 
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the  gateways  as  above  mentioned.  On  such  theory  it  may  have 
been  justified  by  the  pleadings  under  the  allegation  and  denial 
of  contributory  negligence.  No  objection  was  made  to  said 
evidence,  and  no  opportunity  was  given  the  court  to  pass  upon 
the  point  as  to  whether  or  not  it  was  justified  by  the  pleadings. 
This  evidence  tended  to  present  to  the  minds  of  the  jury  a  state 
of  facts  by  which  it  was  apparent  that  when  animals  came 
along  to  such  gateways  they  could  freely  pass  in  and  stray  along 
the  railroad  track,  and  having  passed  beyond  the  gateways, 
were  then  fenced  in  close  to  said  track,  so  that  they  could  not 
retreat  to  the  open  country  on  the  approach  of  a  train.  Con- 
sidering that  this  circumstance  may  have  increased  the  danger 
to  stock,  as  compared  to  no  fence  at  all,  and  considering  the 
further  fact  shown  by  the  testimony  of  defendant's  witnesses 
that  said  gates  were  subject  to  defendant's  control,  and  that 
after  killing  the  stock  in  question,  defendant  made  and  enforced 
a  rule  to  the  effect  that  if  said  gates  were  not  kept  closed  and 
locked  by  those  who  had  the  privilege  of  using  the  same,  the 
railroad  company  would  fasten  said  gates  as  stationary  parts  of 
the  fence;  and  that  this  rule  had  the  effect  of  keeping  said  gate- 
ways closed  ever  since  the  killing  of  said  stock.  Considering 
further,  that,  if  the  conditions  were  such  that  said  gates  could 
not  be  kept  closed,  then  open  crossways  over  defendant's  right 
of  way,  with  the  usual  "  cattle  guards,"  to  prevent  stock  from 
passing  upon  defendant's  railroad^  within  the  enclosure,  could 
be  provided,  if  necessary ;  and  considering,  in  reference  to  what 
would  be  the  exercise  of  due  care  under  the  circumstances, 
whether  the  arrangement  last  mentioned  would  not  be  less 
dangerous  than  that  described  as  existing,  and  that  the  fact  of 
said  gates  being  often  left  open  was  known  to  defendant's  agents 
and  employees,  who  had  control  over  them — considering  these 
circumstances  shown  to  the  jury,  we  cannot  say  that  its  special 
finding,  above  mentioned,  is  unreasonable  or  groundless  in  it« 
premise.  It  has  been  suggested  that  if  defendant  was  under  a 
duty  to  keep  said  gates  closed,  "there  wias  but  one  effectual 
method"  of  so  doing,  "and  that  was  to  keep  a  sa'vayit  at  eoery 
gate  and  place  a  guard  over  Us  entire  property J^  In  treating 
practical  questions  of  this  nature,  the  difference  between  ordi- 
nary care  and  diligence,  which  the  law  exacts,  and  unreasonable 
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extremity,  which  the  law  does  not  require,  should  be  compre- 
hended and  kept  in  view;  and  it  should  not  be  forgotten  in 
considering  the  case  at  bar  that  defendant's  own  witnesses  testi* 
fied  that  it  was  the  duty  of  defendant's  agents  and  employees 
''to  see  that  the  fences  and  gates  are  kept  in  good  shape," 
which  evidence  we  have  quoted  above;  and  further,  that  candor 
must  admit  that  the  record  shows  that  by  a  very  simple  and 
reasonable  effort  on  the  part  of  defendant's  agents  ''after  the 
killing,''  said  gates  had  been  kept  securely  dosed.     Plainttfi' 
was  in  no  way  responsible  for  the  existence  or  continuance  of 
those  conditions  respecting  said  enclosure;  and  therein  the  case 
at  bar  is  entirely  unlike  the  case  of  EvammUe  etc,  R.  R.  Co.  v. 
MosUtj  114  Ind.  447,  cited  by  appellant,  in  which  the  gateways 
had  been  put  in  for  the  use  of  the  owner  of  an  adjoining  pas- 
ture, and  it  was  held  that  such  owner  "  for  whose  benefit  a  pri- 
vate crossing  is  maintained,  and  who  is  supposed  to  be  fully 
cognizant  of  the  condition  of  the  gate,  and  the  use  to  which  it 
is  put,  must,  therefore,  as  between  himself  and  the  company,  see 
to  it  that  the  gate  is  kept  in  proper  condition,  and  that  it  is  kept 
closed."     We  should   unhesitatingly  hold  the  same  view  in  a 
proper  case.     The  case  of  Louisville  etc.  Ry,  Co.  v.  JEtder,  119 
Ind.  39,  also  cited  by  appellant,  was  determined  under  a  stat- 
ute, as  appears  by  the  statement,  which  provided  that  "owners 
of  land  separated  by  a  railroad  may  of  right  maintain  crossings 
over  such  railroad,  and  impose  upon  the  owner  the  duty  of 
repairing  and   keeping  up   gates   thereto,   and   that  railway 
companies,  in  the  absence  of  negligence,  shall  not  be  liable  for 
injuring  and  killing  stock  at  such  farm  crossings;"  and  it  was 
held  that  under  said  statute  a  railroad  company  was  not  liable 
for  injury  to  stock  entering  upon  the  track  at  such  points,  in 
the  absence  of  negligence  on  the  part  of  the  company  or  its 
employees,  and  there  was  no  negligence  charged  in  that  case. 
Plaintiff,  however,  does  not  rest  his  case  altogether  upon  the 
circumstances  shown  to  exist  in  reference  to  said  fence  and  gate- 
ways, but  appears  to  have  brought  the  same  to  view  as  circum- 
stances bearing  on  the  case,  as  against  the  proposition  of  defendant 
that  it  had  "maintained  a  good  and  sufficient  fence  on  both 
sides  of  its  track,  although  it  was  not  required  to  do  so  by  law.'' 
To  meet  the  effect  of  that  position  plaintiff's  counsel  insisted 
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that  the  undisputed  evidence  showing  the  condition  of  said 
gates,  and  the  failure  of  defendant  to  use  reasonable  care  in 
keeping  them  closed,  destroyed  all  force  of  appellant's  position 
in  respect  to  its  having  maintained  a  good  and  sufficient  fence 
on  both  sides  of  its  track.     This  was  the  position  taken  bj 
counsel  for  respondent  on  the  argument  in  this  court,  and  to 
say  that  respondent's  counsel  abandoned  that  branch  of  the  case 
in  this  court,  is,  we  think,  a  misconception  of  the  plain  terms 
in  which  he  met  that  point  of  appellant's  attack  on  the  verdict. 
It  follows  very  naturally  after  asserting  that  respondent  in  this 
court  abandoned  all  that  branch  of  the  case,  to  ask  '^  why,  under 
such  circumstances,  should  the  matter  of  the  gates  be  treated  as 
in  the  case?"     This  question  at  once  betrays  the  error  and 
unfairness  of  seeking  to  place  counsel  in  the  position  of  having 
abandoned  that  branch  of  the  case.     Is  not  the  special  finding 
of  the  jury  as  to  negligence  of  defendant  in  carelessly  leaving 
said  gates  open,  the  burden  of  appellant's  brief  and  argument? 
Why,  then,  should  we  refuse  a  consideration  of  that  assignment? 
If  respondent's  counsel  did  abandon  it  we  could  not  right- 
fully refuse  to  consider  that  assignment  which   was  urged  as 
ground  for  a  new  trial.     And,  would  it  not  be  supreme  folly  for 
respondent's  counsel  to  attempt  to  abandon  a  point  which  was 
urged  as  ground  to  annul  his  verdict,  and  which  he  could  not 
abandon,  but  must  face,  as  the  court  must  consider  whether  or 
not  it  was  ground  for  vacating  the  verdict?     Appellant  pre- 
sented the  finding  of  the  jury  as  to  the  negligence  of  ap|)ellant 
in  not  keeping  said  gates  closed,  and  assigned  error  upon  it, 
and  for  that  reason  it  happens  that  respondent  could  not  aban- 
don that  part  of  the  case  so  as  to  relieve  this  court  of  the  duty 
to  consider  it.     The  reason  for  these  observations  will  be  appar- 
ent when  all  the  views  expressed  by  members  of  this  court  in 
this  case  are  considered.     As  before  observed,  the  evidence 
concerning  said  fence,  produced  by  each  party,  was  introduced 
without  objection  from  either.     For  this  reason  we  cannot  sus- 
tain the  proposition  of  appellant's  counsel  that  no  foundation 
was  laid  in  the  pleadings  for  the  introduction  of  such  evidence. 
Passing  to  the  other  branch  of  the  case  it  appears  the  jury 
found  that  there  was  negligence  on  the  part  of  ap[)ellant's  engi- 
neer of  the  passenger  train^  in  that  he  made  no  efibrt  to  stop  said 
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train  before  strikiog  plaintiff's  horses.    Appellant  insists  that 
the  evidence  shows  that  at  the  time  and  place  of  killing  said 
animals  the  condition  of  the  weather  and  the  darkness  was  such 
that  defendant's  agent  and  employees  could  not,  by  the  exercise 
of  ordinary  care  and  diligence,  have  seen  such  stock  on  the  right 
of  way  in  time  to  avoid  striking  the  same.     It  was  shown  that 
two  trains  passed  over  defendant's  road  during  the  night  in 
question: — a  passenger  and  a  freight  train  —  either  one  or  both 
of  which  may  have  struck  some  of  said  injured  animals.    As 
to  the  freight  train,  it  is  shown  by  the  testimony  of  the  engineer 
and  fireman,  who  accompanied  that  train,  that  as  it  passed  along 
the  place  in  question  said  train  struck  one  animal,  and  to  the 
best  of  their  knowledge  only  one,  which  animal  was  shown  not 
to  have  been  one  of  plaintiff's  horses.     The  testimony  of  said 
witnesses  is  to  the  effect  that  said  freight  train  was  running 
slowly  as  it  passed  said  place  where  plaintiff's  horses  were 
killed,  namely,  at  the  rate  of  about  ten  miles  per  hour;  that 
they  observed  an  animal  on  the  track  lodged  in  the  cross-ties 
over  a  culvert ;  that  the  brakes  were  applied  and  the  power  of 
the  engine  reversed,  and  said  train  brought  to  a  stop  just  as  the 
engine  reached  and  ran  jmrtly  upon  said  animal ;  that  they  saw 
other  horses  running  away  from  the  track,  but  they  stated  Umt 
to  the  best  of  their  knowledge  said  train   struck   no   other 
animal.     This  testimony,  in  view  of  the  fact  that  said  train 
was  proceeding  slowly,  and   came  to  a  stop  at  said   place, 
would  seem  to  come  from  witnesses  who  had  quite  favorable 
opportunity  to  observe  what  happened,  and  it  having  been 
shown   that  the  animal   struck   by   that  train  was  not  one 
of  plaintiff's  horses,  this  testimony  tends  to  show  that  the 
killing  of  plaintiff'^  horses  happened  by  some  other  means. 
As  we  proceed  with  this  consideration,  it  will  become  impor- 
tant to  find,  if  it  can  be  ascertained  from  the  record,  at  what 
time  said  freight  train  passed  '^Kohr's  Siding."     Said  freight 
train  is  referred  to  in  the  testimony  of  defendant's  witnesses  as 
Ko.  9.     Its  engineer.  Smith,  twice  states  the  time  said  train 
passed  ^'Kohr's  Siding"  on  the  night  in. question.     Each  time 
time  he  states  it  as  ^' about  2  o'clock,  or  somewhere  in  that 
neighborhood."     The  fireman  who  accompanied  that  train,  Mc- 
Duffy,  also  twice  states  the  time  it  passed  said  place;  once 
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fitatiDg  said  time  to  have  been  '^  between  2  and  3  o'clock/'  and 
at  another  time  saying  it  was  ''about  3  o'clock/'  The  con- 
ductor of  said  train  thrice  states  the  time  it  passed  said  place; 
in  each  instance  saying  No.  9  passed  ''Kohr's  Siding''  at  2:45 
or  2:60  o'clock."  These  were  all  defendant's  witnesses.  The 
conductor  of  said  freight  train  is  the  only  one  who  states  the  time 
exactly,  and  considering  his  position,  and  that  he  repeatedly  stated 
it  the  same,  we  think  it  fair  to  assume  that  he  knew  the  time. 

The  passenger  train  in  question  was  run  northward  from 
Butte  to  Garrison,  during  said  night,  and  passed  by  "Kohr's 
Siding"  at  3:36  o'clock  of  the  morning  in  question.  The 
testimony  of  the  engineer  and  fireman  who  accompanied  said 
passenger  train  is  to  the  effect  that  when  said  train  passed 
*'Kohr's  Siding"  it  was  running  at  the  rate  of  thirty-five  or 
forty  miles  per  hour;  that,  as  this  train  passed  said  place,  two 
horses  were  struck  by  it  and  thrown  off  the  track,  and  that  no 
other  animals  were  struck  by  said  train ;  that  the  animals  struck 
were  not  observed  in  time  to  avoid  running  upon  them,  because 
the  darkness  was  increased  by  fog  or  mist  in  the  atmosphere  at 
the  time  and  place,  and  for  that  reason  the  engineer  and  fireman 
were  unable  to  see  as  far  as  usual  in  front  of  the  trnin ;  that,  had 
the  weather  been  clear,  the  engineer  could  have  seen  seven  or 
eight  car  lengths  in  front  of  his  engine,  and  with  these  condi- 
tions and  the  exercise  of  care  he  could  have  seen  said  animals 
and  frightened  them  from  the  track  by  sounding  the  whistle,  and 
avoided  striking  them ;  but  because  the  night  was  stormy,  and 
rain  or  mist  was  falling,  and  fog  prevailing,  the  animals  were 
not  observed  in  time  to  sound  a  whistle  before  they  were  struck 
and  passed,  and  therefore  no  whistle  was  sounded,  or  other 
alarm  attempted.  Appellant  insists  that  the  testimony  of  the 
engineer  and  fireman  of  said  train,  they  being  the  only  per- 
sons present  at  the  moment  of  said  accident,  and  observing  the 
conditions,  and  being  uncontradicted,  as  appellant  contends,  is 
therefore  conclusive  to  the  effect  that  the  killing  of  said  ani- 
mals was  purely  accidental,  and  could  not  have  been  prevented 
by  the  exercise  of  due  care.  The  testimony  of  the  engineer 
and  fireman  of  said  passenger  train  should  therefore  be  care- 
fully reviewed,  and  considered  in  comparison  with  all  the  testi- 
mony and  the  circumstances  surrounding  the  subject  in  questioui 
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brought  to  light  by  the  testimony  of  the  other  witnesses.  George 
Howe,  engineer  of  said  passenger  train,  in  testifying  on  behalf 
of  defendant,  said :  ''  I  remember  on  tiiat  night,  or  the  morning 
of  the  24th,  striking  some  animals  near  what  is  termed  'Kohr's 
Siding;'  it  was  just  3:35  in  the  morning.     I  struck  and  killed 

two  head  of  horses The  road  was  straight  before  the 

curve  was  reached,  and  straight  afterwards  for  a  mile  or  so  on 
the  other  side  of  where  I  struck  the  animals.  According  to 
my  judgment  I  struck  the  animals  on  the  curve.  It  was  dark 
to  the  best  of  my  knowledge.  I  did  not  see  the  animals  for 
any  distance  before  I  struck  them.  I  saw  them  about  two  car 
lengths  ahead.  The  reason  I  did  not  see  them  before  was  that 
it  was  foggy-like  that  night.  Another  thing,  I  could  not  see 
any  further,  being  on  the  right  side  of  the  engine.  I  think  I 
struck  them  on  the  curve.  I  think  it  was  on  the  curve.  As 
near  as  I  can  remember  the  curve  is  not  very  sharp,  and  it 
curves  to  the  left  as  you  go  north.  My  side  of  the  engine  is  on 
the  right.  If  it  was  light,  and  the  weather  was  good  and  clear, 
in  going  around  that  curve  I  suppose  I  could  have  seen  six  or 
seven  car  lengths  ahead  on  the  curve.  I  was  unable  to  make 
any  effort  to  stop  my  engine  and  prevent  the  accident.  I  didn't 
have  the  time.  My  headlight  was  good."  Again,  speaking 
of  said  animals,  this  witness  testified:  ^'I  saw  no  other  ani- 
mals except  the  two  I  struck  at  the  time.  Groing  at  the  rate  I 
was,  if  I  could  have  seen  them  and  sounded  my  whistle  it  would 
have  kept  them  out  of  the  way.  If  I  could  have  seen  them  ten 
car  lengths  ahead,  I  judge  I  never  would  have  struck  them.  I 
could  not  have  stopped  in  ten  car  lengths,  but  I  could  have 
given  them  warning  enough  to  have  gotten  them  out  of  the 
way.     I  had  air  brakes  fully  equipped.     I  did  not  have  time 

to  sound  my  whistle If  I  could  have  seen  the  animals 

ten  car  lengths  ahead  I  never  would  have  struck  them.  AH 
cars  are  not  the  same  length.  I  presume  ten  car  lengths  would 
be  about  three  hundred  and  fifty  feet.  I  should  have  slowed 
down  so  that  I  need  not  have  hit  them."  He  further  testified: 
''I  could  not  distinguish  them."  I  only  saw  one.  My  fireman 
saw  the  other  one.  Both  at  the  same  time.  One  of  the  horses 
went  off  on  my  side,  and  I  asked  the  fireman  if  I  had  struck 
any  on  his  side,  and  he  said  I  had  one.     They  were  together,  I 

Vol.  Xn.  — 12. 
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presume.''  Again  he  said:  ^'I  struck  the  animals  at  about 
3:35  in  the  morning.  I  had  my  headlight  burning.  I  was 
over  them  and  it  was  not  necessary  to  stop.  I  threw  them  o£f 
the  track.     I  could  see  the  horses  about  two  cars  ahead.     A  car 

averages  thirty  feet There  is  no  particular  thing  that 

makes  me  remember  that  night  from  any  other  that  I  know  of. 
I  remember  one  of  the  horses  striking  the  engine  and  scaring 
me  pretty  badly,  and  I  remember  the  night  from  my  reports  I 
made  out  to  my  division  superintendent.'' 

The  fireman  who  accompanied  the  same  engine,  Nelson 
Bostwick,  was  called  on  the  behalf  of  defendant,  and  in  the 
course  of  his  testimony,  stated :  *'  I  was  firing  for  Mr.  Howe 
on  the  occasion  of  the  striking  of  these  animals  on  the  24th  of 
September  last.  I  first  saw  the  animals  about  two  car  lengtlis 
of  the  engine.  The  engineer  did  not  make  any  effort  to  stop 
the  train  and  prevent  the  accident,  because  he  did  not  have  time 
to  do  so.  He  went  over  them  so  quick.  I  remember  where 
Kohr's  Siding  is.  With  reference  to  that  siding  we  struck  the 
animals  about  a  quarter  of  a  mile  south.  I  remember  the  curve 
at  that  ])oint.  In  reference  to  the  curve  it  was  just  where  we 
were  going  off  from  it  that  we  struck  them,  as  near  as  I  can 

remember The   night   was   very  dark,   and   it   was 

kind  of  foggy  at  that  particular  place.  At  that  time,  as  we 
were  going  out  of  that  curve,  if  it  had  not  been  foggy,  we  could 
have  seen  over  two  telegraph  poles  in  advance  of  the  engine. 
We  could  have  seen  further  if  it  had  been  on  a  straight  track. 
That  is  as  far  as  we  could  have  seen,  even  if  it  had  not  been 

foggy.     The  fog  was  of  an  ordinary  density At  the 

time  we  struck  the  animals  we  were  going  at  the  rate  of  about 
thirty-five  miles  an  hour We  only  struck  two  ani- 
mals, that  is  all  we  saw.  I  could  not  tell  exactly  in  what  dis- 
tance a  train  going  at  the  rate  of  thirty-five  miles  an  hour,  and 
well  equipped  with  air  brakes,  could  have  been  stopped,  if  we 
had  seen  the  animals,  but  we  could  have  stopped  within  forty 
or  fifty  rods,  that  is  probably  the  outside,  but  it  might  have 
been  stopped  a  little  sooner.  I  saw  those  horses  just  at  the 
curve;  they  were  both  together.  As  near  as  we  could  tell,  we 
struck  them  both  at  the  same  time,  or  right  within  an  instant 
of  one  another.    It  threw  them  off  the  track,  one  of  them  going 
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off  on  my  side  and  one  on  the  engineer's  side.  At  the  time  we 
saw  the  animals  they  were  both  on  the  track,  that  is,  between 
the  rails,  about  two  car  lengths  away.  I  don't  think  they  were 
running  at  the  time.  They  had  apparently  either  been  lying 
down  on  the  track,  or  had  just  gotten  on  the  track.  They  made 
an  effort  to  get  off,  but  we  caught  them  before  they  could  get 
off.  We  threw  them  both  off  nearly  the  same  place,  or  within 
a  few  feet  of  one  another.  We  were  both  on  the  locomotive, 
that  is,  I  was,  and  I  suppose  he  was.  In  going  through  the 
curve  I  could  have  seen  the  stock  about  two  telegraph  poles  , 

ahead  if  it  had  not  been  foggy I  couldn't  tell  what 

made  the  fog.  It  had  been  misting  all  the  way  down,  a  fog  or 
mist,  if  you  want  to  term  it  so.  When  it  is  misting  it  is  gener- 
ally raining  a  little I  think  the  difference  between 

two  telegraph  poles  is  about  one  hundred  and  eighty  feet.  Take 
the  poles  at  the  ends  and  the  one  at  the  center,  and  it  would  make 

three.    On  a  clear  night  I  could  have  seen  that  distance 

I  didn't  have  time  until  afler  we  hit  them  to  ring  the  bell.  Just 
before  we  struck  the  horses  the  whistle  was  blown  for  the 
station.  We  always  blow  the  whistle  for  a  passenger  station. 
Koiu*.s  Siding  is  a  passenger  station.  It  is  termed  a  station  on 
the  railroad  rules,  and  it  has  a  name.'' 

Other  testimony  was  introduced  by  defendant  to  the  effect 
that  the  weather  was  stormy,  and  rain  or  mist  was  falling,  and 
fog  prevailing  at  the  time  in  question.  Testimony  was  also 
introduced  by  defendant  that  there  was  some  curvature  of  the 
railroad  track  at  the  place  in  question,  but  it  is  not  shown  by 
sach  testimony  how  the  view  of  the  engineer  is  obstructed 
by  reason  of  such  curvature.  The  testimony  introduced  by 
the  plaintiff  is  to  the  effect  that  such  curvature  is  slight,  and, 
notwithstanding  the  same,  the  track  lies  in  plain  and  un- 
obstructed view  approaching  from  either  direction  to  the  place 
where  said  animals  were  killed.  McMaster,  the  plaintiff,  in 
testifying  as  to  said  curve  in  the  track,  said ;  "  There  is  very 
little  curve  there;  it  is  almost  straight."  He  was  corroborated 
by  one  of  defendant's  witnesses,  McDuffy,  who  testified :  "  It  is 
not  a  very  quick  curve.  It  is  little  curved  there,  and  after  you 
strike  the  curve  it  is  almost  straight  track  going  north." 
Plaintiff  introduced  testimony  tending  to  prove  that  early  on 
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the  morning  following  the  killing  of  said  animals  there  were 
no  visible  signs  of  rain  or  mist  having  fallen  during  the  night 
previous,  there  being  no  dampness  then  visible  on  the  ground, 
vegetation,  or  other  objects,  at  that  place.  It  appears  that  the 
examination  was  made  by  Byron  Woods,  a  farmer,  who  testified 
at  the  trial  that  some  of  his  men  were  threshing  grain  at  his 
neighbor's  stacks,  and  said:  '^I  know  it  didn't  storm  during 
the  night,  because  my  stacks  showed  no  rain  on  them  on  the 
morning  of  the  24th,  and  they  commenced  on  the  25th,'* 
Again,  in  his  testimony,  he  said :  "  There  was  no  storm.  I  am 
sure  of  that.  The  section  boss  spoke  to  me  about  the  horses  on 
the  morning  of  the  24th,  when  I  went  out  to  the  ranch."  He 
testified  that  he  thought  he  rose  about  half  past  five  o'clock 
that  morning.  An  attempt  has  been  made  to  cast  discredit  on 
the  testimony  of  this  witness  because  he  said  in  his  testimony 
that  he  thought  daylight  would  be  showing  between  2  and  3 
o'clock  in  the  morning  at  that  time  of  the  year,  therefore,  it  is 
but  fair  to  quote  the  witness'  own  statements  on  that  point 
They  are  recited  in  the  record  as  follows :  "  I  should  think 
daylight  would  be  showing  between  2  and  3  o'clock  in  the 
morning  at  about  that  time  of  the  year,  though  not  very  much 
perhaps  at  that  time  of  the  year.  But  I  should  think  daylight 
would  be  showing  a  little  at  that  time  of  the  year  at  2  or  3 
o'clock  in  the  morning.'*  There  is  nothing  positive  in  his 
statement  on  this  point  He  seems  to  have  stated  it  in  such  a 
way  that  no  one  would  regard  it  as  more  than  his  impression, 
not  pretending  that  he  had  made  special  observation.  No  evi- 
dence was  offered  to  show  that  said  observation  is  untrue.  It 
is  merely  mentioned  in  a  spirit  of  disparagement,  as  though  he 
was  unworthy  of  belief  because  of  that  statement,  which  perhaps 
is  not  justified,  considering  the  caution  with  which  tiie  witness 
spoke.  Common  observation,  too,  may  show  to  those  who  care  to 
observe,  that  in  this  altitude,  and  usually  clear  atmosphere,  twi- 
light holds  on  in  the  evening  to  a  surprisingly  late  hour,  and  the 
appearance  of  dawn  also  is  visible  at  a  surprisingly  early  hour. 
Perhaps  the  farmer  has  observed  this.  Those  who  criticize  the 
statement  of  a  witness  should  at  least  be  willing  to  venture  the 
assertion  of  some  fact  on  which  to  rest  such  criticism.  The  jury 
was  the  judge  of  the  credibility  of  witnesses  in  this  case. 
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Plaiotiff  produced  a  witness  who  testified  that  he  rode  from 
Butte  on  said  passenger  traio,  on  the  morning  in  question,  and 
left  said  train  at  Deer  Lodge,  about  four  miles  from  Kohr's  Sid- 
ing. This  witness  testified  that  he  observed  the  weather  par- 
ticularly at  that  time,  as  he  left  the  train  and  walked  towards 
his  home,  and  that  it  was  clear;  that  said  train  passed  Kohr's 
Siding  between  3  and  4  o'clock ;  that  the  weather  was  not  stormy, 
and  it  was  not  dark,  nor  was  any  fog  prevailing  when  he  lefl 
said  train  at  Deer  Lodge;  that  he  observed  the  weather  particu- 
larly when  he  left  the  train  at  Deer  Lodge ;  that  he  was  unable 
to  state  positively  the  state  of  the  weather  at  Kohr's  Siding,  but 
could  state  that  the  weather  was  clear  a  short  distance  from 
there.  Plaintiif  also  introduced  a  report  in  writing,  made  by 
Smith,  the  engineer  of  said  freight  train,  which  passed  along  by 
Kohr's  Siding  at  2:45  or  2 :  50  o'clock  on  the  same  morning,  in 
which  said  Smith  reported  the  striking  of  the  horse  found  over 
the  culvert,  and  in  which  report  he  stated  that  the  weather  was 
clear  at  the  time  and  place  of  striking  said  animal.  Said  Smith 
testified  at  the  trial,  however,  and  in  his  testimony  stated  that 
the  weather  was  '^stormy,  rainy,  and  misty,"  at  the  time  said 
freight  train  passed  Kohr's  Siding.  McDufiy,  the  fireman  on 
the  engine  of  the  freight  train,  in  describing  the  condition  of  the 
weather  at  Kohr's  Siding  when  said  freight  train  passed  that 
place,  stated  that  ^Hhere  was  a  slight  fog  that  would  hinder 
your  sight  to  a  slight  extent.  It  was  not  so  very  dense."  Aud  in 
another  part  of  his  testimony,  he  says  of  the  weather  at  the  time, 
''There  was  a  slight  mist  at  Kohr's  Siding  as  we  passed  there." 

Plaintiff's  horses  were  found  lying  beside  the  track,  bearing 
the  appearance  of  having  been  struck  by  a  passing  train;  and 
the  position  which  these  animals  occupied  as  respecting  one 
another,  when  found,  was  shown  to  be  as  follows:  Proceeding 
northward  in  the  same  direction  in  which  said  passenger  train  was 
running,  the  distance  from  where  the  first  animal  was  found  to  the 
last  was  shown  to  be  about  eight  hundred  feet;  the  distance 
between  the  first  and  second  being  more  than  five  hundred  feet. 

As  to  the  position  of  said  animals  when  found  by  said  section 
foreman,  he  testified:  ''I  remember  finding  some  horses  killed 
about  the  morning  of  the  24th  of  September  last.  There  were 
four  horses  and  a  colt.    I  killed  them  when  I  found  out  that  they 
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were  so  badly  mangled  that  they  could  not  live.  I  killed  and 
buried  them.  I  found  them  down  in  the  ditch.  The  first  one 
was  about  the  middle  of  the  curve.  Then  there  was  another  on 
the  other  side^  about  a  couple  of  telegraph  poles  ahead  of  it; 
that  was  a  mare.  Then  came  the  colt,  and  then  another  mare 
on  the  other  side.  Then  at  the  bridge  I  found  a  horse."  It 
a))pears  said  section  foreman  made  a  report  in  writing  of  said 
animals,  as  found  by  him,  which  report  was  introduced  by 
plaintiff  as  evidence  in  this  case,  and  shows,  among  other  things : 
"One  bay  horse,  cut  in  two;  one  bay  mare,  three  legs  cut 
off;  bay  colt,  back  and  hips  hurt;  one  bay  mare,  legs  cut 
off;  one  bay  mare,  legs  broken."  This  report  evidently  includes 
the  fifth  horse  found  in  the  ties  over  the  culvert,  which  is  not 
concerned  in  this  case.  If  all  these  animals  were  thus  injured, 
and  ^^down  in  the  ditch,"  and  "  so  badly  mangled  that  they  could 
not  live/^  and  the  section  foreman  therefore  killed  and  buried 
them,  as  he  testifies,  it  is  not  likely  that  any  of  them  were  found 
very  far  from  where  they  fell  after  being  struck  by  the  train. 
It  is  shown  beyond  any  reasonable  question  that  said  passenger 
train  struck  and  thus  injured  plaintiff's  four  horses. 

Now,  in  connection  with  the  testimony  of  the  engineer  and 
fireman  of  that  train,  on  whose  testimony  it  is  asserted  the  rail- 
road company  must  be  dismissed  as  without  any  fault,  the  above 
testimony  of  the  section  foreman  should  be  noticed.  First 
observing  that  it  is  testified  and  not  contradicted,  that  the  curve 
in  said  road  at  the  point  in  question  is  but  slight;  that  it  was 
almost  straight.  The  section  foreman,  who  found  said  horses, 
was  called  for  both  plaintiff  and  defendant.  He  was  in  charge 
of  this  section  of  the  road.  He  buried  said  horses  and  after- 
wards they  were  dug  up  by  plaintiff's  order,  so  that  said  fore- 
man ought  to  know  in  what  position  he  found  said  horses, 
relative  to  said  curve,  and  to  one  another.  It  was  a  slight 
curve,  and  he  found  "the  first  one  about  the  middle  of  the 
curve,  and  there  was  another  on  the  other  side,  about  a  couple 
of  telegraph  poles  ahead  of  it."  (It  is  shown  in  evidence  by 
defendant's  witnesses  that  the  distances  between  telegraph  poles 
is  about  one  hundred  and  eighty  feet,  and  if  by  a  couple  of 
telegraph  poles  he  means  double  that  distance,  his  statement  is 
not  far  from  agreeing  with  plaintiff,  who  measured  the  distance 
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from  the  first  ,to  the  second  horse^  and  found  it  over  five  hun<* 
dred  feet.)    "  Then  came  the  colt,  and  then  the  mare  on  the  other 
stdey  then  at  the  bridge  I  found  the  horse/'  says  said  foreman. 
He  mentions  said  animals  from  one  to  the  other,  going  north- 
ward, the  same  as  plaintiff  did  in  giving  the  distances  between 
them.     Does  this  evidence  of  defendant's  foreman  have  any 
bearing  on  the  testimony  of  said  engineer  and  fireman  of  said 
passenger  train,  which  evidence  of  the  latter  witnesses  it  is 
insisted  the  jury  and  trial  court,  and  this  court,  should  take  as 
conclusive,  and  dismiss  the  defendant?    Of  course,  it  was  the 
duty  of  said  engineer  and  fireman  to  run  said  train  with  due 
care,  so  as  to  avoid  involving  their  employer  in  damages  result- 
ing from  their  carelessness  or  negligence.     In  this  respect,  their 
conduct  as  to  whether  they  were  faithful  and  trusty  agents  was 
on  trial  in  the  case  at  bar.     In  their  testimony  they  asserted 
that  said  passenger  train  struck  only  two  horses,  and  that  these 
two  were  struck  about  the  same  instant,  and  they  say  they  were 
knocked  off  the  track.     They  do  not  pretend  that  said  animals, 
or  any  of  them,  were  dragged  along  by  the  engine.     According 
to  their  testimony,  said  animals  were  struck  and  passed  so 
quickly,  not  even  an  alarm  could  be  sounded.     They  ought  to 
know  something  about  what  occurred,  considering  they  had  a 
good  head-light,  and  could  see  sixty  feet  ahead  of  the  engine, 
according  to  their  admission.     The  fireman  said  the  train  struck 
two  horses  just  as  it  was  going  off  the  curve.     The  engineer  said, 
'^  According  <to  my  judgment,  I  struck   the  animals  on  the 
curve."     Now  it  is  proved  beyond  a  reasonable  doubt  that  no 
other  than  said  passenger  train  struck  plaintiff's  four  horses, 
although  these  witnesses  say  that  said  passenger  train  struck  only 
two.     Bearing  this  in  mind,  it  should  be  observed,  that  if  said 
engineer  and  firemen  were  mistaken  as  to  the  numl)er  struck, 
they  ought  to  know  whether  they  struck  them  all  at  about  the 
same  instant,  for  they  could  perceive  this  by  feeling  the  shock 
of  striking   animals  of  that  proportion,  as  well  as  seeing.     If 
what  they  say  is   true  as  to  having   struck  what   they  did 
encounter^at  the  curve,  and  knocked  them  off  the  track,  would 
not  said  four  horses  have  been  found  at  the  curve — the  ani- 
mals were  shown  to  be  too  badly  mangled,  and  in  such  a  way 
that  ii  is  not  likely  any  of  them  moved  beyond  where  they 
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fell — instead  of  three  being  found  beyond  the  curve,  one  over 
eight  hundred  feet  beyond  the  first  one?  Or,  viewing  the  tes- 
timony of  said  engineer  and  fireman  in  another  way  (we 
ought  to  reconcile  it  upon  the  theory  that  it  is  substantially 
true,  if  we  can):  They  say  they  encountered  only  two  horses, 
and  struck  them  at  the  curve,  and  struck  both  at  about  the  same 
instant.  They  were  mistaken  in  the  number,  because  there  were 
four ;  and  mistaken  as  to  throwing  them  off  the  track  where 
struck,  as  the  circumstances  show.  They  should  not  be  mis* 
taken  as  to  striking  whatever  were  struck  at  about  the  same 
instant,  instead  of  one  at  a  time  consecutively,  and  hundreds 
of  feet  apart,  for  they  had  the  aid  of  both  the  sense  of  sight 
and  feeling  to  make  them  sure  about  this  fact,  and  if  any  fact 
they  stated  was  free  from  mistake,  this  should  be.  They  made 
this  fact  positive  and  prominent  all  the  way  through  their  testi- 
mony. The  same  idea  is  involved  in  their  statement  that  they 
struck  and  passed  said  animals  at  an  instant,  and  before  even 
an  alarm  could  be  sounded ;  this  excludes  the  idea  that  they 
struck  them  separately  and  at  considerable  distance  apart,  and 
emphasizes  their  positive  statement  that  the  horses  they  struck 
were  encountered  at  about  the  same  instant.  So  taking  this 
statement  as  true,  there  were  four  horses  in  number  struck,  and 
the  engine  either  threw  or  carried  three  of  them  more  than 
five  hundred  feet,  and  dropped  one ;  carried  two  of  them  nearly 
seven  hundred  feet,  and  dropped  another;  and  carried  one  over 
eight  hundred  feet  before  dropping  it.  When  the  proportion 
of  ordinary  horses  is  remembered,  and  the  nearness  of  their 
bodies  to  the  earth  when  struck  by  a  railroad  locomotive  is 
considered,  and  then  these  distances  are  considered,  and  it  is 
realized  that  one  hundred  feet  is  far  more  than  the  width  of 
our  ordinary  streets,  and  that  even  the  space  of  an  ordinary  city 
block  must  be  more  than  doubled  to  reach  the  distance  which 
two  of  these  animals  were  thrown,  if  it  is  to  be  believed 
the  engine  threw  them  to  the  places  where  found,  would  not 
the  average  mind  demand  experimental  proof  that  such  marvel- 
ous results  occur  where  an  engine  strikes  such  animals,  going 
at  an  ordinary  rate  of  speed?  No  such  proof  was  given.  Are- 
engines  built  for  gathering  up  and  carrying  animals  of  that 
number  and  proportion,  when  it  happens  to  encounter  them  on 
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the  track?  Or^  are  railroad  locomotives  built  so  as  to  throw 
animals  ofi,  as  the  engineer  and  fireman  said  was  the  case  in 
this  instance?  If  the  engine  threw  said  animals  ofiP  the  track 
as  it  struck  them^  as  the  engineer  and  fireman  assert,  is  it  likely 
that  it  struck  them  simultaneously,  as  said  witnesses  assert? 
If  the  engine  struck  them  all  at  about  the  same  instant,  as  the 
engineer  and  fireman  testified,  then  the  engine  threw  or  carried 
three  of  them  along  as  aforesaid.  Again,  does  the  engineer  or 
fireman  know  when  the  engine  strikes  such  animals  as  those  in 
question,  so  as  to  mangle  and  throw  them  into  the  ditch  as 
shown,  especially  when  such  engineer  and  fireman  are  furnished 
with  a  "good  headlight,"  and  can  see  "sixty  feet  ahead?"  If 
not,  they  should  not  speak  so  positively  as  to  what  happened, 
or  declare  positively  that  nothing  else  happened.  If  they  knew 
what  happened  so  well  they  should  have  honestly  said  they 
struck  four  horses,  as  the  evidence  shows  beyond  doubt,  instead 
of  trying  to  further  mystify  and  obscure  the  truth  by  seeking 
to  make  it  appear  that  there  were  only  two  horses  struck  by 
said  train.  What  could  have  been  the  purpose  of  this  except 
to  shield  their  own  conduct  from  blame  before  their  employer? 
If  they  did  not  know  so  perfectly  what  happened  they  should 
have  honestly  admitted  it.  The  jury  undoubtedly  saw  the  con- 
tradiction and  absurdity  involved  in  their  testimony,  both  in 
substance  and  in  its  tendency,  when  compared  with  undisputed 
Ssicis  and  circumstances  shown  in  the  case.  The  court  undoubt- 
edly saw  the  same  thing,  and  refused  to  disturb  the  verdict  of 
the  jury. 

It  has  been  sought  to  introduce  into  the  judicial  consideration 
of  the  evidence  in  this  case  a  remarkable  philosophic  theorem 
and  conclusion  in  respect  to  the  efiect  of  the  curve  in  said  rail- 
road track  mentioned  in  the  evidence.  The  witnesses  all  admit 
that  said  curve  was  slight,  the  road  approached  it  on  a  straight 
line,  made  a  slight  curve,  and  proceeded  in  a  straight  line  again. 
Without  any  statement  of  witnesses  in  the  record  to  the  efiect 
that  the  curve  in  said  track  was  such  as  to  cause  the  path  illu- 
mined by  the  headlight  to  depart  from  the  track,  leaving  the 
track  in  the  dark  for  any  distance  whatever,  that  theory  has 
been  sought  to  be  imported  into  the  judicial  consideration  here. 
The  premise  is :  Fii'sL  There  is  a  slight  curve  in  the  track  at  the 
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place  in  qaestion.  It  is  not  great^  for  no  witness  lias  ventured 
to  assert  that;  and  we  have  seen  what  is  asserted  on  the  contrary. 
The  second  proposition  in  the  problem  is :  That  no  evidence  was 
introduced  showinc;  that  invention  had  mastered  the  feat  of  com- 
pelling  rays  of  light  to  travel  through  the  atmosphere  on  a  curve. 
So  we  have  given  :  First,  A  slight  curve.  Second.  No  ap- 
pliance to  cast  rays  of  light  around  the  arc  of  a  circle.  Con- 
clusion: Hence^  it  must  be  taken  ^^as  true  that  the  light  from 
the  headlight  of  said  engine  shown  on  right  Hues,  and  if  the 
curve  went  to  the  left,  the  track  left  the  area  of  illumination;'' 
and  that  "naturally  the  engineer's  observation  could  not  extend 
as  far  along  the  track  as  it  would  if  the  track  were  straight,  so 
that  the  light  would  shine  down  in  a  straight  line.''  Of  course, 
no  witness  ventures  to  swear  as  far  as  the  record  discloses  that 
the  conditions  were  such  at  the  time  and  place  as  to  produce  said 
effect.  To  ask  for  such  proof  may,  in  the  view  of  some  minds, 
betray  the  most  profound  stupidity,  as  though  one  should  call 
for  proof  of  the  effect  of  the  laws  of  nature ;  but  still,  we  will 
venture  to  ask  further :  If,  before  aiSrming  the  above  conclusion 
as  inevitable,  a  philosophic  judge  should  not  remember  that  rays 
of  light  radiate  from  its  source,  and  illuminate  according  to  the 
strength  of  the  light  in  all  directions,  if  allowed;  and  that  rays 
may  be  reflected  from  a  lamp  in  straight  oblique  lines,  as  in  the 
case  of  the  headlight  of  a  railway  locomotive,  so  as  to  illuminate 
a  path  much  wider  than  the  mere  ties  and  track ;  and  that,  while 
a  slight  curve  might  shift  the  illuminated  path  so  that  more  of  it 
would  be  on  one  side  of  the  track  than  the  other,  yet,  might  not 
the  track  remain  fully  illuminated?  According  to  the  theory 
proposed,  the  engineer  would  be  in  darkness  very  much  of  the 
time,  and  liable  to  helplessly  plunge  into  disaster  wherever  the 
road  had  a  number  of  even  slight  curves.  Possibly  the  in- 
ventor of  railroad  appliances  has  not  set  such  narrow  bounds 
to  the  path  illuminated  by  the  locomotive  headlight,  even  though 
he  could  not  devise  means  to  compel  rays  of  light  to  follow  the 
arc  of  a  circle.  He  may  have  found  it  quite  easy  to  allow  the 
rays  from  the  lamp  to  be  shed  upon  a  space  wide  enough  to 
illuminate  a  slight  curve.  There  is  no  doubt  a  curve  might  be  of 
such  degree  that  in  turning  it  the  rays  from  the  headlight  would 
be  thrown  entirely  away  from  the  track  beyond.     But,  would  it 
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not  be  safer  and  more  judicial  in  determining  a  given  case  to  wait 
until  it  is  shown  by  proof  that  the  conditions  are  such  as  to  pro- 
duce that  result?  Railroad  companies  are  generally  represented 
by  counsel  among  the  ablest  in  the  ranks  of  the  profession,  and 
if  such  conditions  really  existed,  would  they  not  introduce  iuto 
the  case  proof  thereof  by  at  least  showing  the  degree  of  the 
curvature  and  the  width  of  space  illumined  by  the  headlight, 
and  thus  lay  the  foundation  for  the  consideration  of  such  con- 
ditions? Would  it  not  be  safer  and  more  judicial  to  stay  by 
the  record,  and  consider  those  facts  and  conditions  which  are 
shown  by  the  evidence  in  the  record,  lest  we  run  into  delusive 
theories  and  conclusions  which  have  no  application  to  the 
case  under  consideration,  and  thus  endanger,  rather  than  aid,  in 
securing  the  rights  of  litigants  whose  cases  come  within  our 
jurisdiction? 

It  is  clearly  shown  what  might  have  been  done  by  the  exer- 
cise of  ordinary  care  toward  preventing  the  destruction  of  said 
animals  if  the  weather  was  clear,  and  from  these  facts  it 
appears  that,  in  case  the  weather  was  clear,  it  is  very  likely  the 
destruction  could  have  been  prevented  by  the  exercise  of  due 
care.  The  testimony  of  the  fireman  accompanying  said  pas- 
senger train  is  to  that  effect :  that  said  stock  was  up  and  moving 
and  that  no  alarm  was  sounded,  and  no  effort  made  to  stop  or 
reduce  the  speed  of  the  train.  The  evidence  is  conflicting  as  to 
the  state  of  the  weather  at  the  time  and  place  in  question.  The 
jury  had  before  it  the  testimony  of  Patterson,  who  rode  on  said 
passenger  train  from  Butte  to  Deer  Lodge,  which  was  to  the 
effect  that  the  weather  was  clear  a  short  distance  from  the  par- 
ticular place  where  said  animals  were  killed,  and  that  it  was  not 
dark  at  the  time,  being  about  3:30  o'clock  of  a  September 
morning.  There  is  no  dispute  about  the  time  said  train  passed 
"Kohr's  Siding."  The  report  of  the  engineer  of  the  freight 
train,  which  passed  the  place  at  the  hour  of  2:45  or  2:50 
o'clock  of  the  same  morning,  was  to  the  effect  that  the  weather 
was  clear  at  said  place  and  time.  This  report  was  made  im- 
mediately after  the  occurrence,  and  engineer  Smith,  in  his  testi- 
mony, makes  no  explanation  as  to  his  having  wilfully  misstated 
the  condition  of  the  weather  in  said  report,  or  as  to  his  having 
been  mistaken  in  such  statement.     The  report  was  made  to  tlie 
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supermtendenty  was  a  formal  statement  of  the  conditioDS  and 
circumstances  attending  his  striking  the  animal  in  the  culvert, 
and  the  question  as  to  the  state  of  the  weather  was  distinctly 
asked^  and  the  answer  was  set  down.  The  testimony  of  the 
other  witnesses  was  to  the  eSect  that  early  on  the  following 
morning  there  was  no  indication  of  rain  or  moisture  having 
fallen  during  the  night  previous.  Some  of  appellant's  wit- 
nesses testified  that  a  fog  prevailed  in  spots,  or  "  banks  of  fog," 
in  low  places,  and  that  one  of  the  alleged  "banks  of  fog"  pre- 
vailed where  said  animals  were  killed  at  the  time  of  striking 
them.  Counsel  for  appellant  insists  that  the  weather  may  have 
been  clear  a  short  distance  away,  and  nevertheless  foggy  at  the 
time  and  place  said  animals  were  killed.  If  this  condition  was 
in  fact  true  (although  defendant's  witnesses  are  not  in  harmony 
on  that  point),  it  is  then  made  to  appear  by  the  theory  of 
appellant's  counsel,  that  the  parties  in  charge  of  said  passenger 
train  run  the  same  through  a  mere  "  bank  of  fog,''  without  the 
precaution  of  sounding  a  whistle,  at  the  same  high  rate  of  speed 
which  might  be  proper  if  the  view  was  clear — at  such  a  rate 
of  speed  that  there  was  no  escape  for  stock  which  happened  to  be 
upon  the  track,  although  such  animals  were  moving  when  the 
train  approached — so  fast  that  there  was  no  time  to  even  sound 
a  whistle  before  the  destruction  was  accomplished  and  passed  by. 
The  jury  did  not  adopt  the  theory  of  appellant;  and  investiga- 
tion of  the  evidence  shows  to  us  that  there  is  testimony  tending 
to  lead  to  a  different  conclusion.  We  cannot,  therefore,  sustaiu 
the  assignment  that  there  is  no  evidence  to  support  the  verdict. 

Appellant  requested  the  court  "to  charge  the  jury  that  the 
testimony  as  to  the  circumstances  of  the  killing  of  said  animals 
was  uncontradicted ;  that  it  was  to  the  effect  that  the  killing 
was  an  unavoidable  accident,  and  that  it  failed  to  show  negli- 
gence on  the  part  of  the  train  men,  and  that  the  jury  should  so 
find."  The  court  refused  to  so  instruct  the  jury,  and  appellant 
assigns  such  refusal  as  error. 

This  request  is  based  on  the  theory  of  the  case,  and  the  show- 
ing of  the  evidence  contended  for  by  appellant,  which  we  have 
been  unable  to  find,  borne  out  by  our  investigations  thereof,  and 
therefore  must  conclude  that  the  court  committed  no  error  in 
0uch  refusal. 
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The  court  gave  the  jury  an  instruction  to  the  effect  that  it 
was  the  "duty  of  the  engineer  to  keep  a  lookout  for  obstruc- 
tions on  the  track  and  to  use  all  a[)pliances  at  his  command  to 
avoid  accident;  that  if  he  failed  to  see  an  animal  when  he 
should  see  it,  and  thereby  injures  it,  or,  if  seeing  it  he  does  not 
use  the  appliances  at  his  command  to  avoid  injuring  it,  then 
the  company  is  liable,  unless  it  appears  from  the  circumstances 
surrounding  the  case  that  the  use  of  these  means  to  stop  the 
train  would  injure  the  lives  of  the  passengers."  Appellant 
complains  that  "while  such  instructions  may  state  the  law  cor- 
rectly, as  a  general  rule,  it  certainly  is  too  broad  when  taken 
^n  connection  with  the  particular  circumstances  attending  this 
case.''  We  think  this,  and  the  other  instruction  complained  of 
by  appellant,  fall  under  the  same  observations  which  we  have 
made  as  to  the  refusal  of  the  court  to  give  the  instruction 
requested.  The  complaint  being  based  on  his  view  of  the  evi- 
dence, which  we  have  been  unable  to  adopt. 

Appellant  argues  that  respondent  committed  an  act  amount- 
ing to  negligence,  which  contributed  to  the  destruction  of  said 
horses,  by  turning  them  out  to  graze  on  the  public  domain  in 
the  vicinity  of  his  ranch.  We  cannot  concur  in  this  propo- 
sition. Stockraising,  by  utilizing  the  vast  open  ranges  of  this 
country,  is,  and  has  been  since  its  settlement,  one  of  the  prin- 
cipal industries  which  contributes  to  the  prosperity  of  the 
common  carrier  as  well  as  to  the  individual  citizen.  Numer- 
ous statutes  have  been  passed,  from  time  to  time  during  the 
history  of  Montana,  regulating  the  industry  of  stockraising, 
and  clearly  recognizing  and  sanctioning  the  matter  of  allowing 
stock  to  graze  on  the  public  domain  as  pro{)er  and  lawful.  The 
whole  theory  of  the  general  legislation  of  this  State  is  against 
the  proposition  advanced  by  appellant's  counsel.  It  is  our  opin- 
ion that  the  judgment  ought  to  be  affirmed. 

Blake,  C.  J.,  concurs. 

De  Witt,  J.  {dissenting).  It  is  claimed  that  negligence  by 
defendant  is  shown  in  two  respects :  — 

1.  In  not  keeping  the  gates  mentioned  closed  and  locked. 
In  the  complaint  the  negligence  alleged  is  as  follows:  "That 
the  said  defendant,  by  its  agents  and  servants,  not  regarding  its 
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duty  in  that  respect^  so  carelessly  aud  negligently  ran  and  man- 
aged said  locomotive  and  cars  on  the  said  twenty-third  day  of 
September^  A.  D.  1890,  that  the  same  ran  against  and  over  the 
said  horses  of  the  said  plaintiff,  and  killed  and  destroyed  the 
same.''  This  is  denied  by  the  answer.  Negligence  in  leaving 
the  gates  open  or  unlocked  is  not  mentioned  in  any  pleading  in 
the  case.  It  is  not  the  cause  of  action  set  up  in  the  complaint. 
Defendant  was  summoned  to  court  to  answer  for  damages  alleged 
to  have  been  caused  by  operating  its  locomotive  and  cars.  The 
jury  found  that  it  was  negligent  in  this  respect.  But  of  this 
hereafter.  They  also  found  that  the  defendant  was  negligent  in 
a  wholly  different  matter,  i.  e.,  in  leaving  some  gates  open  and 
unlocked.  The  respondent's  counsel  recognized  that  the  jury 
had  gone  outside  of  the  case,  and  found  damages  for  an  act  that 
plaintiff  had  not  complained  of  in  his  pleading,  and  had  not 
made  his  cause  of  action.  Counsel,  therefore,  on  his  argument 
on  the  appeal,  stated  that  he  abandoned  any  claim  that  his  verdict 
should  be  sustained  by  virtue  of  the  finding  of  negligence  as  to 
the  gates,  or  the  evidence  in  that  behalf.  Why,  under  such 
circumstances,  should  the  matter  of  the  gates  be  treated  as  in  the 
case?  The  defendant  was  under  no  obligation,  by  law  or  con- 
tract, to  build  or  maintain  a  fence  along  its  right  of  way.  This 
action  arose  before  the  act  of  the  last  session  of  the  legislature. 
It  seems,  however,  that  it  did  build  and  maintain  such  a  fence. 
It  put  in  these  gates  at  the  request  of  and  for  the  accommodation 
of  the  neighbors  at  this  point,  not  for  any  use  of  its  own.  It 
would  not  seem  that  building  the  fence  and  putting  in  the  gates 
was  negligence.  The  defendant  did  not  use  the  gates,  or  in 
using  them,  leave  them  open.  They  were  opened  and  left  open 
by  some  one  other  than  the  defendant.  That  person  is  not 
shown  to  be  the  one  for  whose  acts  the  defendant  was  responsible. 
The  defendant's  servants  frequently  voluntarily  closed  the  gates 
when  they  found  them  o})en.  Because  they,  without  a  duty  upon 
them  so  to  do,  closed  them  whenever  they  found  them  open,  was 
it  negligence  on  their  part  that  they  did  not  always  find  them 
when  they  were  opened  by  persons  other  than  themselves?  It 
seems  to  me  not.  But  they  were  negligent  in  not  keeping  the 
gates  locked  and  closed,  it  is  held.  If  they  locked  them,  and 
retained  the  key^  the  result  would  be  the  same  as  if  there  were 
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DO  gates,  and  I  do  Dot  understand  that  it  is  claimed  that  it  was 
negligence  to  build  the  gates.  If  they  hung  the  key  on  the  fence, 
or  provided  every  passer  with  a  key,  the  result  would  be  the 
same  as  if  there  were  no  locking. 

But  as  to  keeping  the  gates  closed :  The  place  was  in  the 
oountry,  away  from  any  town.  If  it  was  the  company's  duty  to 
keep  the  gates  closed,  there  was  but  one  effectual  method  of  per- 
forming this  duty.  That  was  to  keep  a  servant  at  every  gate 
along  the  line  (and  the  evidence  shows  that  they  were  numerous), 
to  dose  them  after  careless  passers,  who  were  strangers  to  the 
defendant.  Is  the  defendant  liable  for  such  strangers'  acts? 
If  this  be  the  law,  the  defendant  must  put  a  guard  over  its  entire 
property  to  protect  it  from  negligent  acts  of  third  persons,  which 
n^ligent  acta  may  result  in  injuries  to  others,  and  for  which  the 
defendant  is  to  be  held  liable.  I  do  not  understand  that  such 
duty  rests  upon  the  defendant.  The  jury  found  that  it  did,  to 
be  sure;  but  respondent's  counsel  promptly  abandoned  any  such 
ground  in  this  court.  In  that  I  think  that  he  was  correct.  I 
agree  with  him  that  in  the  matter  of  the  gates  no  negligence 
was  either  pleaded  or  proved. 

In  Sweeny  v.  Great  Falls  etc.  Ry,  Oo.  11  Mont.  623,  the  alle- 
gation of  the  complaint  as  to  negligence  was  that  plaintiff  was 
working  for  defendant  under  defendant's  car,  and  that  defend- 
aot  carelessly  and  negligently,  and  without  any  notice  or  warning 
to  plaintiff,  backed  or  ran  an  engine  against  said  car,  and  set  it  in 
motion,  and  while  so  in  motion  by  reason  of  said  careless  and 
negligent  act  of  defendant,  the  car  ran  over  plaintiff,  etc  After 
a  careful  examination  of  the  evidence  in  that  case,  this  court 
held  that  there  was  a  failure  of  proof  that  the  defendant  moved 
the  car  without  warning,  as  alleged,  and  that,  therefore,  the 
evidence  was  insufficient  to  support  the  verdict.  So  in  the  case 
at  bar,  the  allegation  of  the  complaint  is  the  negligence  in  run- 
ning the  locomotive  and  cars.  Proof  in  reference  to  the  gates 
does  not  tend  to  support  the  said  allegation. 

2.  I  will  now  examine  the  cause  of  action  as  alleged  and 
relied  upon  by  the  plaintiff's  attorney.  The  four  horses  were 
killed  in  the  night  between  September  23  and  24,  1890.  It 
may  be  taken  as  conceded  that  they  were  killed  by  defendaDt's 
passenger  train  No.  6,  which  passed  Kohr's  Siding,  the  place 


192      McMaster  v.  Mont.  Union  Ry.  Co.    [Mar.  T.,  1892 

of  the  accident,  at  3 :  35  A.  M.  The  horses  did  not  get  od  the 
track  or  right  of  way  of  defendant  through  any  negligence  of 
defendant.  It  may  be  considered  as  conceded  that  they  did  not 
get  there  through  any  fault  of  plaintiff.  Under  these  circum- 
stances, what  happened?  Plaintiff's  witnesses  do  not  testify  as 
to  the  facts  at  the  time  of  the  collision.  For  those  facts  we 
must  go  to  defendant's  witnesses.  The  train  came  along  about 
its  business  at  3 :  35  A.  m.  The  track  was  near  the  river.  The 
engineer  testifies  that  he  was  in  his  position  on  the  right  side 
of  the  cab.  That  the  track  curved  slightly  to  the  left.  He  was 
running  at  thirty-five  miles  an  hour,  which  was  not  a  dangerous 
or  unusual  rate.  His  schedule  time  was  thirty-five  to  forty 
miles  an  hour  at  that  point.  The  headlight  was  burning.  He 
saw  one  horse  on  his  side,  and  the  fireman  saw  one  on  his.  The 
engineer  thinks  that  he  struck  the  horses  on  the  curve.  The 
night  was  dark  and  misty  and  foggy  at  the  time  and  place  of 
the  accident.  He  could  not  possibly  see  to  exceed  two  car  lengths, 
or  sixty  feet.  The  train  was  equipped  with  air  brakes,  and  the 
engineer  had  it  under  control.  He  saw  the  horses  about  sixty 
feet  ahead  of  the  engine,  on  the  track.  He  was  on  the  right 
side  of  the  engine.  The  track  curved  slightly  to  the  lefl.  It 
is  not  in  evidence  that  there  has  yet  been  invented  any  contrivance 
to  make  the  rays  of  light  travel  through  the  atmosphere  on  a 
curve.  That  being  the  case,  I  am  obliged  to  take  it  as  true  that 
the  light  from  the  headlight  shown  on  right  lines,  and  if  the 
curve  went  to  the  letlb,  the  track  lefl  the  area  of  illumination  of 
the  light.  Naturally  the  engineer's  observation  could  not  extend 
as  far  along  the  track  as  it  would  if  the  track  were  straight,  so 
that  the  light  would  shine  down  it  in  a  straight  line.  If  it  had 
been  light  and  clear,  the  engineer  says  that  he  could  have  seen 
seven  or  eight  car  lengths;  and  that,  if  he  could  have  seen  the 
horses  ten  car  lengths  ahead,  he  could  have  slowed  up  sufficiently 
and  have  alarmed  the  horses,  so  as  to  avoid  striking  them. 
Having  but  sixty  feet  of  space,  and  running  at  thirty-five  miles 
an  hour,  he  could  not  stop,  or  whistle,  or  ring  a  bell ;  that  is,  be 
could  not  give  his  attention  to  stopping  the  train,  and  sounding 
alarms  at  once,  in  that  distance,  and  at  that  rate.  His  first 
attention  was  given  to  applying  his  air  brakes.  The  following 
is  his  language:   '^I  did  not  blow  the  whistle  for  the  reason 
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that  I  did  not  have  time.  I  did  not  have  time  to  ring  the  bell 
either.  In  an  emergency,  the  first  thing  we  do  is  to  apply  the 
air  brakes.  That  is  where  our  safety  lies.  I  did  not  have  time 
to  turn  them.  If  I  should  have  done  anything,  I  should  have 
applied  my  brakes.  I  got  hold  of  them.  I  had  my  air  on  them 
just  as  I  was  going  by,  and  I  let  it  oflf  when  I  saw  that  it  was 
all  safe.''  So  it  is  testified,  and  it  is  not  questioned  that  the 
engineer  did  his  duty  in  getting  to  his  brakes.  Then  he  was 
past  the  horses,  the  danger  was  over,  the  damage  was  done. 
There  was  then  no  occasion  for  the  bell  or  the  whistle,  and 
befofe  undertaking  to  use  the  brakes,  there  was  no  opportunity 
to  sound  the  whistle  or  bell.  The  fireman's  testimony  is  cor- 
roborative of  that  of  the  engineer.  This  is  all  the  direct  evi- 
dence of  fiicts  at  the  time  of  the  accident  If  this  evidence  is 
true,  no  reasonable  being  can  read  it  and  discover  any  negligence 
in  the  conduct  of  defendant.  And,  moreover,  respondent's  counsel 
does  not  undertake  to  claim  that  there  is  any  evidence  of  negli- 
gence if  this  testimony  is  true.  He  takes  another  position,  viz., 
that  the  engineer  and  fireman  did  not  tell  the  truth  as  to  the 
circumstances  of  the  killing.  He  says  that  they  were  manu- 
facturing a  case.  This  is  a  grave  charge.  It  can  scarcely  be 
indulged  as  a  presumption  or  assumption  in  regard  to  any 
unimpeached  witnesses.  These  witnesses  are  unimpeached  by 
any  direct  testimony.  Respondent  finds  their  impeachment  in 
circumstances,  and  holds  that  the  jury  were  the  judges  of  their 
credibility,  and  that  their  conclusion  is  final. 

Of  course,  circumstances  may  impeach  a  witness  more  con- 
clusively than  words.  The  circumstances  which  respondent 
calls  to  his  aid  are  in  two  classes.     I  will  examine  them  :  — 

1.  It  was  sought  to  impeach  defendant's  witnesses  by  evi- 
dence that  the  weather,  instead  of  being  misty  and  foggy,  as 
the  engineer  and  fireman  testified,  was  clear.  If  this  be  true, 
much  of  the  foundation  of  the  defense  is  demolished,  and 
defendant's  main  witnesses  are  impeached  upon  a  very  material 
point,  and  the  jury  were  justified  in  ignoring  their  testimony, 
as  they  did.  Let  us  see.  Witness  Ramsdell  testifies  that  the 
weather  was  bright  and  clear  at  9  or  10  o'clock  of  the  morning 
of  the  24th.  Byron  Wood  says  that  the  weather  was  smoky, 
but  the  sun  was  shining  so  as  to  cast  a  shadow  od  the  afternoon 
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of  the  23d  and  the  morning  of  the  24th.  That  in  the  morn- 
ing there  was  no  evidence  of  rain  having  falling  in  the  night. 
He  passed  the  night  at  Deer  Lodge,  four  or  five  miles  from 
Kohr's  Siding.  He  would  not  pretend  to  say  how  the  weather 
was  at  the  place  of  the  accident,  as  he  was  not  there.  He 
should  think  that  daylight  Would  show  at  2  or  3  o'clock  a.  m. 
on  September  24th.  This  was  an  impeaching  witness.  Pos- 
sibly the  value  of  his  testimony  may  be  to  some  extent  guaged 
by  his  statement  that  daylight  shows  three  or  four  hours  before 
sunrise.  J.  H.  Meyers  came  from  Philipsburg,  fifty  miles 
from  the  place  of  the  accident,  on  the  morning  of  the  24th, 
passing  ICohr's  Siding  at  about  10  a.  m.  The  weather  was 
clear.  Peter  Patterson,  a  passenger  on  No.  6,  left  the  train  at 
Deer  Lodge,  about  five  miles  before  the  train  struck  the  horses. 
The  weather  was  not  stormy.  He  could  not  say  that  it  was 
cloudy.  Does  not  remember  whether  the  stars  were  shining. 
There  was  no  fog  at  Deer  Lodge.  He  does  not  know  how  it 
was  at  Kohr's  Siding,  four  or  five  miles  away,  and  later  than 
the  time  of  his  observation.  Joseph  Smith  was  at  Kohr's  Sid- 
ing at  8  p.  H.  of  the  23d  and  7  a.  m.  of  the  24th.  The  weather 
was  good  and  no  fog.  Such  is  the  evidence  adduced  to  show 
that  the  defendant's  witnesses  falsified  when  they  said  that  there 
was  fog  and  mist  at  the  place  of  the  accident  at  3:35  a.  m. 
Not  an  impeaching  witness  testifies  as  to  the  weather  at  the  time 
and  place  of  the  accident.  They  are  as  &r  away  as  fifty  miles 
in  distance  and  ten  hours  in  time.  The  one  who  gets  the  near- 
est in  time — probably  within  fifteen  minutes — is  four  or  five 
miles  distant ;  and  the  witness  nearest  in  place  is  several  hours 
removed  in  time.  The  place  of  the  accident  was  in  the  valley 
by  the  river.  Is  it  not  within  the  most  ordinary  knowledge 
that  it  could  be  perfectly  true  that  mist  and  fog  could 
hang  over  the  railroad  track,  by  the  river,  at  such  an 
hour  as  8:35  A.  H.,  and  still,  miles  away,  and  hours  later 
and  earlier,  the  weather  be  clear?  This  is  too  plain  to 
merit  discussion  or  comment.  There  was  not  in  this  show- 
ing a  sdntiUa  of  evidence  tending  to  impeach  the  testimony 
of  the  engineer  and  fireman  of  train  No.  6.  There  was  no 
conflict  of  evidence  as  to  the  mist  and  fog  at  Kohr's  Siding  at 
3;35  A*  IL,  and  for  a  considerable  period  each  side  of  tiiat 
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exact  time.  The  evidence  was  all  one  way^  and  was  with  the 
defendant. 

But  again,  train  No.  9  passed  this  point  on  the  morniog  of 
the  24thy  between  2  and  3  oMock — about  an  hour  before  the 
accident.  The  engineer  and  fireman  of  No.  9  testified  on  the 
trial  that  the  weather  was  then  foggy  and  misty.  To  impeach 
this  engineer  of  train  No.  9,  a  report  of  bis  was  introduced  in 
evidence,  in  which  he  reports  the  weather  at  that  time  as  clear. 
Grant  that  his  report  was  true,  and  that  his  testimony  on  the 
trial  was  false,  and  that  he  was  successfully  impeached.  What 
did  this  amount  to  at  most?  Simply  that  there  was  not  fog  or 
mist  at  the  place  of  the  accident  an  hour  earlier  in  the  night 
than  the  time  of  the  accident.  Can  this  be  held  as  evidence 
that  the  fog  and  mist  did  not  come  up  during  the  hour,  and  be 
present  when  train  5  appeared  upon  the  scene?  This  would 
be  indulging  in  meteorological  presumptions  unwarranted  by 
any  evidence  in  this  case,  or  any  experience  of  mankind. 
Again,  granting  that  the  engineer  of  No.  9  was  impeached, 
does  that  impeach  the  engineer  and  fireman  of  No.  5?  If  so, 
that  would  be  reforming  the  old  maxim,  so  that  it  could  be  said 
of  a  collection  of  witnesses  on  one  side  of  the  case  urvusfaisuSf 
onlnes  faki. 

Again,  grant  that  there  was  no  evidence  of  rain  in  the  morn- 
ing; that  does  not  tend  to  show  that  fog  and  mist  were  not 
present  in  the  night,  and  which  fled  before  the  sun.  The  whole 
evidence  seeking  to  contradict  the  alleged  presence  of  fog  and 
mist  at  the  time  and  place  of  the  accident  has  not  the  substan- 
tiality of  a  cobweb.  There  was  absolutely  nothing  in  it  upon 
which  a  jury  could  find  an  impeachment  of  the  credibility  of 
defendant's  witnesses. 

2.  As  to  the  other  circumstances  of  impeachment :  Respond- 
ent argues  that  the  places  in  which  the  horses  were  killed  estab- 
lish that  the  manner  of  their  taking  off  was  other  than  as  detailed 
by  the  defendant's  witnesses.  He  says  that  first  one  was  killed ; 
the  second  was  killed  at  a  point  five  hundred  and  forty-three 
feet  further  on ;  the  next,  one  hundred  and  thirty-two  feet 
beyond;  and  the  last, one  hundred  and  twenty-five  feet  further. 
That  this  fact  shows  that  the  engine  chased  the  horses,  ta'king 
them  single-handed,  picking  them  off  one  by  one,  as  it  was  able 
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to  reach  and  slaughter  them,  after  the  manner  of  the  historical 
battle  of  the  Horatii  and  the  Curiatii.  Bat  what  is  the  evi- 
dence that  the  horses  were  killed  at  these  points?  In  the  first 
place,  not  a  witness  testifies,  nor  a  circumstanoe  shows,  that  the 
horses  were  killed  at  these  points  by  the  train ;  and,  in  the  second 
place,  not  one  of  the  horses  was  killed  bj  the  train.  At  9:30 
A.  H.  of  the  24th  the  section  foreman  found  the  horses,  all  cri}> 
pled,  in  the  ditch,  and  so  badly  hurt  that  they  could  not  live, 
and  he  killed  and  buried  them  all.  The  measurements  from 
which  we  take  the  above  figures  were  made  a  week  or  ten  days 
after  the  killing,  and  were  to  the  places  of  their  respective 
sepultures.  It  is  not  shown  that  they  were  buried  where  they 
were  struck.  It  is  not  shown  how  far  they  were  thrown  by  the 
terrific  force  that  met  them,  nor  how  far  they  moved  in  their 
crippled  condition  between  3:35  and  9:30  a.m.  They  were 
all  alive  when  the  foreman  found  them.  To  hold  that  it  appears 
that  they  were  struck  by  the  locomotive  at  the  particular  places 
where  they  were  afterwards  buried  is,  in  the  light  of  the  facts, 
a  pure  assumption.  So  the  whole  fabric  of  impeachment  dis- 
solves.  Defendant's  witnesses  are  left  uncontradicted,  and  their 
testimony  shows  that  there  was  no  negligence  of  defendant  iu 
this  accident.  It  seems  to  be  considered  in  the  majority  opin- 
ion that  it  may  have  been  negligence  to  run  the  train  on  card 
time  through  a  bank  of  fog;  but  I  supposed  that  the  theory  of 
the  affirmance  of  this  case  was  that  the  fog  did  not  exist.  I  am 
of  opinion  that  the  judgment  should  be  reversed,  and  a  new 
trial  ordered. 

My  remarks,  made  to  this  point,  were  filed  with  the  majority 
opinion  on  March  28, 1892.  Since  that  day,  the  majority  opin- 
ion has  received  additional  matter,  among  it  the  criticism  of  my 
views  which  is  now  oontained  therein.  I  have  now,  at  the  June 
term,  carefully  examined  that  opinion.  There  b  matter  therein 
to  which,  as  it  occurs  to  me,  some  pertinent  suggestions  might  be 
made ;  but  a  further  review  on  my  part  at  this  time  would  seem 
to  me  more  in  the  nature  of  a  debate  than  a  judicial  consider- 
ation, and  neither  useful  nor  profitable. 
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IN  RE  KANE'S  ESTATE. 

[BuDmitfeed  March  22, 1892.    Deoided  April  5, 1892.  ] 

JsBiJnTi'-' Appointment  of  gtMrdian— Bight  of  appeal, —A  person  who  has  been 
a4jadged  incompetent  to  care  for  himself  or  to  manage  his  property,  may  appeal 
in  his  own  name  from  an  order  appointing  a  guardian  of  his  person  and  estate. 

Bahb — Appealable  order.  —  An  order  appointing  a  gnardian  of  the  person  and  es- 
tate of  an  incompetent  person  is  an  appealable  order.  (In  re  McFarlawTs 
Mate,  10  Mont  ii5 ;  In  re  Detoar^e  EiUite,  10  Mont.  422,  cited.) 

BAME—HigfU  of  appeal^  Pendency  of  another  proceeding, — The  right  of  a  per- 
son, mentally  incompetent,  to  appeal  from  an  order  appointing  a  gaardian  of 
his  person  and  estate  is  not  affected  by  the  pendency  of  a  proceeding  to  haye 
the  fact  of  his  restoration  to  capacity  judicially  determined. 

Baxx— Gierke  of  DUii-ict  Courts —Act  of  March  6, 1891,  ooiu6-ueel.— The  Act  of 
March  6, 1891,  conferring  on  clerks  of  the  District  Courts  the  power  in  vaca- 
tion to  grant  letters  of  guardianship,  where  no  protests  or  objections  are  filed 
thereto,  cannot  be  construed  to  clothe  the  clerk  of  a  District  Court  with  au- 
thority to  hear  eyidence  and  adjudicate  a  person  mentally  incompetent  to  care 
for  himself  or  to  manage  his  property,  as  such  authority  would  involve  the 
exercise  of  judicial  power,  which,  under  the  Constitution  and  law  of  the  State, 
is  vested  in  such  cases  in  the  judge  of  the  District  Court. 

BtMK — Statutory  oonstmction. — The  statute  concerning  the  insane  must  receive 
a  strict  construction  and  its  requirements  are  mandatory.  ( Territory  ex  reU 
McOann  v.  Sheriff  of  GaUatin  County,  6  Mont  297,  dted.) 

Appeal  from  Sixth  Judicial  Distnct,  Meagher  County. 

Probate  proceeding.  Appeal  by  William  Kane  from  an 
order  appointing  a  guardian  of  his  person  and  estate,  made  by 
the  clerk  of  the  District  Court  under  the  Act  of  March  6, 1891, 
conferring  additional  powers  on  clerks  of  District  Courts  in 
vacation. 

Thompson  &  MaddoXj  for  Appellant. 

The  authority  of  the  clerk  in  this  matter  is  claimed  by  the 
respondent  to  exist  under  and  by  virtue  of  the  Act  of  March  6, 
1891,  Laws  of  1891,  page  219.  Appellant  insists :  (1)  That  the 
granting  of  the  power  to  district  clerks  to  hear  and  act  upon  peti- 
tions of  this  nature  was  not  within  the  mind  of  the  legislature 
which  passed  the  act;  and  (2)  that  if  the  guardianship  of  incom- 
petent persons  is  within  the  intention  of  the  statute  it  is  void, 
being  in  conflict  with  the  Constitution  (art,  viii.  §  1)  in  that 
it  confers  judicial  powers  upon  a  ministerial  officer.  The  filing 
and  approval  of  final  accounts,  the  making  of  orders  for  the 
sale  of  real  estate,  and  many  other  matters  are  not  placed 
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withiD  the  jurisdiction  thus  attempted  to  be  conferred  on  the 
clerk^  evidently  because  being  judicial  questions  involving  the 
hearing  of  evidence  and  passing  upon  it,  they  ought  not  to  be 
entrusted  to  the  judgment  of  a  ministerial  officer.  If  this 
view  be  the  correct  one,  with  what  consistency  should  a  matter 
involving  the  personal  liberty  and  right  of  control  of  the  prop- 
erty of  a  citizen  be  entrusted  to  this  officer  ?  The  act  purports  to 
authorize  the  clerk  to  act  only  when  there  is  no  opposition,  that 
is,  where  practically  the  matter  is  by  the  consent  of  the  parties 
interested.  The  probate  of  a  will  without  objection,  the  appoint- 
ment of  an  administrator  without  objection,  and  the  appoint- 
ment of  a  guardian  for  an  infant  are  all  matters  involving 
much  less  discretion  than  this.  In  each  of  these  cases  the  law 
presumes  that  a  trustee  is  required  to  care  for  an  estate  or  to 
take  charge  of  a  person  presumed  to  be  incompetent,  and  the 
order  may  be  made  upon  a  sworn  petition  without  other  evi- 
dence. But  in  the  case  of  an  adult,  the  presumption  is  that  he 
is  competent  to  care  for  himself  and  his  property,  and  before  a 
guardian  can  be  appointed  there  must  be  a  trial  and  judgment 
determining  his  incompetency.  Though  the  power  of  a  clerk 
to  act  in  the  case  at  bar  may  be  within  the  very  general  lan- 
guage of  the  statute,  we  insist  that  the  statute  as  a  whole  shows 
that  it  was  not  within  the  intent  of  the  legislature.  ^'A  thing 
which  is  within  the  intention  of  the  makers  of  a  statute  is  as 
much  within  the  statute  as  if  it  were  within  the  letter;  and  a 
thing  within  the  letter  of  the  statute  is  not  within  the  statute 
unless  it  be  within  the  intention  of  the  makers.^'  {Rigffs  v. 
Palmer,  115  N.  Y.  506;  12  Am.  St.  Kep.  819,  and  note.) 
In  this  connection  it  is  to  be  observed  that  the  petition 
for  appointment  is  addressed  to  the  judge  by  name,  and  not 
to  the  clerk.  There  was,  therefore,  no  application  to  tlie 
clerk,  nothing  upon  which  he  could  act,  even  if  he  had  juris- 
diction. If  the  statute  empowers  the  clerk  to  hear  and 
adjudge  a  proceeding  of  this  nature  is  unconstitutional.  The 
clerk  is  a  ministerial  officer  and  cannot  exercise  judicial 
functions.  {Oregory  v.  SiaUj  94  Ind.  384;  48  Am.  Rep. 
162;  Sdiovltz  v.  MoPheders,  79  Ind.  373;  1  Bouvier's  Law 
Dictionary,  323;  KeUy  v.  Van  AusUn,  17  Cal.  565;  Wlllson 
V.  Oeaveland,  30  Cal.  198;  Hughes  v.  /Sfa'eeter,  24  111,  647; 
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76  Am,  Dec.  778;  Flowrrwy  v.  (My  of  J^ersonviUe^  17  Ind. 
169;  79  Am.  Dec.  471,  and  note;  Palmer  v.  McMaster,  8 
Mont  193;  Milwaukee  Ind.  Sohool  v.  Supervisors,  40  Wis.  328 ; 
22  Am.  Rep.  706;  Underwood  v.  McDuffee,  15  Mich.  361;  93 
Am.  Dec.  196;  Stearns  v.  Eguirre^  7  Cal.  443;  Glidden  v. 
Packard,  28  Cal.  652;  Sperling  v.  Calfee,  7  Moat.  518,  525, 
626.)  The  clerk  is  not  the  court.  The  Constitution  vests  pro^ 
bate  jurisdiction  in  the  court  solely,  that  is,  in  the  court  in  ses- 
sion.    (Const,  art.  viii.  §  11;  1  Bouvier's  Law  Dictionary,  413.) 

Waterman  &  Ckdlaway^  for  Respondent. 

William  Kane,  the  nominal  appellant,  is  still  under  guardian- 
ship and  has  not  the  capacity  to  appeal.  He  does  not  appeal 
by  his  next  friend,  or  by  a  guai:dian  appointed  for  the  purpose. 
The  appeal  consequently  cannot  be  entertained  by  this  court. 
Appellant's  remedy  is  plainly  prescribed  in  section  366  of  the 
Probate  Practice  Act,  Compiled  Statutes,  allowing  him  to 
petition  the  District  Court  of  the  county  in  which  he  wa^ 
declared  insane,  to  have  the  fact  of  his  restoration  to  capacity 
judidally  determined.  The  remedy  is  a  statutory  one  and  must 
be  strictly  pursued.  If  one  chooses  to  ignore  it  and  appeals  to 
the  higher  court  without  having  traversed  or  in  any  other  way 
opposed  the  proceedings  below,  the  higher  court  will  not  find 
itself  in  a  position  to  take  cognizance  of  the  appeal.  {In  re 
Weaver^  116  Pa.  St.  225.)  An  appeal  not  within  the  appellate 
jurisdiction  of  the  court  will  be  dismissed.  So  an  appeal  from 
a  non-appealable  judgment  or  order.  (Hayne  on  New  Trial 
and  Appeal,  §  272.)  In  this  case,  however,  there  is  now  pending 
in  the  District  Court  a  petition  for  Kane's  restoration  to  capacity, 
upon  which  no  hearing  has  as  yet  been  had.  We  know  of  noth- 
ing in  the  Constitution  prohibiting  the  legislature  from  confer- 
ring judicial  powers  upon  the  clerk  in  vacation.  Granting, 
however,  that  the  clerk  is  simply  a  ministerial  officer,  section  2 
of  the  Act  of  March  6,  1891,  Laws  of  Montana,  page  219,  pro- 
vides that  '^any  act  of  the  clerks,  as  contemplated  in  aeotion  1 
of  this  act,  shall  be  binding  on  all  parties  interested  therein  until 
the  next  term  of  the  court  after  which  they  are  entered  of  record, 
when  they  shall  be  read  in  open  court  and  approved,  set  aside 
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or  modified^  bat  until  so  set  aside  or  modified,  it  shall  have  the 
same  force  and  effect  as  if  done  by  the  court."  The  act  simply 
makes  the  proceedings  enumerated  in  section  1  the  inchoate  acts 
of  the  court,  which  will  be  complete  upon  approval.  When 
the  court  approved  the  appointment  of  D.  DriscoU,  made  on 
April  26,  1891,  it  became  the  appointment  of  the  court  The 
clerk  grants  default  judgments  in  vacation.  The  court  ratifies 
them.  It  is  necessary  that  it  should  be  so.  The  powers  granted 
to  the  clerk  under  section  1  of  the  act  in  question  come  under 
the  same  necessity. 

Blake,  C.  J. — The  following  petition  was  filed  April  15, 
1891,  in  the  District  Court  of  the  Sixth  Judicial  District  of  the 
State  for  Meagher  County :  — 

"  To  the  Hon,  Frank  Henry,  Judge  of  the  Sixth  Judicial  Did-' 
trict  Churt,  in  and  for  Meagher  County,  State  of  Montana:  The 
}>etition  of  D.  Driscoll,  of  said  county  and  State  of  Montana, 
respectfully  shows  that  he  is  a  friend  of  William  Kane,  a  resi- 
dent of  said  county  of  Meagher.  That  the  said  William  Kane 
is  the  owner  of,  possessed  of,  and  entitled  to  the  possession  of, 
that  certain  real  estate.  [Description.]  Your  petitioner  would 
further  represent  that  the  said  William  Kane  is  a  man  about 
sixty  years  of  age,  and  of  dissolute  habits,  and,  as  your  peti- 
tioner is  informed  and  verily  believes,  is  habitually  under  the 
influence  of  intoxicating  liquors,  and  is  in  the  habit  of  using 
opiates,  by  reason  of  which  his  mind  has  become  greatly 
impaired,  and  is  therefore  mentally  incompetent  to  exercise 
control  over  or  to  manage  either  his  own  property  or  that  ot 
his  brother,  Robert  C.  Kane,  for  whom  he  is  acting  attorney. 
Wherefore,  your  petitioner  prays  that  after  due  legal  procedure 
had  in  the  premises,  your  honor  appoint  a  guardian  of  the 
person  and  estate  of  the  said  William  Kane.'' 

The  clerk  of  the  court  upon  the  same  day  made  an  order 
that  the  case  be  heard  upon  the  twenty-first  day  of  April,  1891, 
in  the  court-room  of  the  court-house  of  the  county.  The  notice 
of  the  hearing  was  served  by  the  sheriff  upon  Kane.  At  the  time 
and  place  which  had  been  appointed,  Driscoll  was  represented  by 
his  attorney,  and  Kane  was  unable  to  appear  by  reason  of  illness. 
The  following  order  was  then  made: — 
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''And  after  a  full  hearing  and  examination  upon  said  petition, 
it  duly  appearing  to  said  clerk  that  the  said  William  Kane  is 
incapable  of  taking  care  of  himself  and  managing  his  property, 
and  that  it  is  necessary  that  some  competent  and  suitable  person 
should  be  appointed  guardian  of  his  person  and  estate ;  and  that 
D.  DriscoU  is  a  fit  and  proper  person  to  have  care  and  custody 
of  the  said  William  E[ane,  and  the  management  of  his  property ; 
and  the  said  D.  Driscoll  consenting :  It  is  hereby  ordered  that 
the  said  D.  Driscoll  be,  and  he  is  hereby,  appointed  the  guardian 
of  the  person  and  estate  of  the  said  William  Kane,  and  that 
letters  of  guardianship  be  issued  to  him  upon  his  giving  a  bond 
to  the  said  William  Kane,  with  sufficient  sureties,  to  be  aproved 
by  the  said  clerk,  in  the  penal  sum  of  one  thousand  dollars,  con- 
ditioned that  he  shall  faithfully  execute  the  duties  of  his  trust 
according  to  law ;  and  upon  his  taking  and  subscribing  an  oath 
that  he  will  perform  the  duties  of  his  office  as  such  guardian 
according  to  law.  B.  W.  Badgeb,  Clerk. 

"Dated  at  White  Sulphur  Springs,  April  21,  A.  D.  1891." 

Afterwards  Driscoll  executed  his  bond,  and  took  the  oath, 
according  to  law,  and  another  order  was  made:  — 


:} 


"State  of  Montana, 
County  of  Meagher. 

"D.  Driscoll  is  hereby  appointed  guardian  of  the  person  and 
estate  of  William  Kane,  an  incompetent  person. 

«  Witness :  B.  W.  Badger, 

"Clerk  of  the  District  Court  of  Meagher  County,  Montana, 
with  the  seal  of  the  court  affixed  the  seventh  day  of  May,  1891. 

[sEAii.]  "By  order  of  the  court. 

«B.  W.  Badger,  Clerf 

Kane  has  appealed  to  this  court  in  his  own  name. 

Driscoll,  as  the  guardian,  moves  to  dismiss  this  appeal  upon 
these  grounds :  That  Kane  is  ja  person  who  is  dead  in  law,  and 
cannot  sue  or  be  sued,  and  is  therefore  incompetent  to  appeal ; 
that  the  order  complained  of  is  not  appealable ;  that  the  statu- 
tory remedy  of  Kane  is  under  section  366  of  the  Probate  Prac- 
tice Act,  and  that  an  action  is  pending  in  the  said  court  for  the 
revocation  of  the  order  appointing  Driscoll  to  be  the  guardian* 
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Kane  is  an  aggrieved  party,  and  has  the  right  to  appeal  iu  his 
own  name.  {Shumway  v.  Shumway,  2  Vt.  339 ;  Angell  v.  Pro^ 
bale  Court,  11  R.  I.  187;  Ouneo  v.  Besaoni,  63  Ind.  624;  Allis 
V.  Morton,  4  Gray,  63.)  In  the  last  case  the  appellant  was 
insane,  and  an  inmate  of  an  asylum,  and  appealed  from  a 
decree  of  the  probate  judge  appointing  the  respondents  his 
guardians  in  lieu  of  a  former  guardian,  who  had  deceased. 
The  order  is  appealable.  {In  re  McFarland^s  Estate,  10  Mont. 
446 ;  In  re  Dewar's  Estate,  10  Mont.  422.) 

The  Probate  Practice  Act  allows  an  insane  person  to  apply, 
by  a  petition,  to  the  District  Court,  ^^to  have  the  fact  of  his 
restoration  to  capacity  judicially  determined."  (§  366.)  The 
appellant  has  availed  himself  of  this  statutory  privilege,  and 
the  matter  is  pending ;  but  this  does  not  affect  in  any  way  his 
right  to  appeal  from  the  original  order  which  is  now  before  us. 
The  motion  "^o  dismiss  the  appeal  must  be  denied. 

The  first  proceedings  were  had  in  vacation  under  the  follow- 
ing provisions  of  t!ie  Probate  Practice  Act:  "When  it  is  repre- 
sented to  the  probate  [district]  judge,  upon  verified  petition  of 
any  relative  or  friend,  that  any  person  is  insane,  or  from  any 
cause  mentally  incompetent  to  manage  his  property,  the  judge 
must  cause  a  notice  to  be  given  to  the  supposed  incompetent 
person  of  the  time  and  place  of  hearing  the  case,  not  less  than 
five  days  before  the  time  so  appointed,  and  such  person,  if 
able  to  attend,  must  be  produced  before  him  on  the  hearing." 
(§  364.)  '^  If,  afler  a  full  hearing  and  examination  upon  such 
petition,  *t  appears  to  the  probate  [district]  judge  that  the  per- 
son in  question  is  incapable  of  taking  care  of  himself  and 
managing  his  property,  he  must  appoint  a  guardian  of  his  per- 
son and  estate,  with  the  powers  and  duties  in  this  chapter  speci- 
fied." (§  365.)  The  legislative  assembly  of  the  State,  by  an  act 
approved  March  6,  1891,  conferred  upon  the  clerks  of  the  Dis- 
trict Courts  the  power,  in  vacation,  to  file  petitions  for  guardian- 
ship and  grant  letters  of  guardianship  "  where  no  protests  or 
objections  are  made  or  filed  thereto."  (2d  Sees.  Stats,  p.  219, 
§  1.)  The  second  section  is  as  follows :  **  Any  act  of  the  clerks, 
as  contemplated  In  section  1  of  this  act,  shall  be  binding  on  all 
parties  interested  therein  until  the  next  term  of  the  court  after 
they  are  entered  of  record,  when  they  shall  be  read  in  open 
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court,  and  approved,  set  aside,  or  modified;  but  until  so  set 
aside  or  modified  it  shall  have  the  same  foroe  and  effect  as  if 
done  by  the  court/* . 

The  transcript  does  not  show  that  any  of  the  acts  of  the  clerk 
of  the  court  below  were  ever  read  in  open  court,  approved,  set 
aside,  or  modified  under  the  provisions  of  this  statute.  We  do 
not  think  that  the  legislative  assembly  intended  by  this  lan- 
guage to  clothe  the  clerk  of  the  District  Court  with  the  author- 
ity to  hear  evideuce  and  determiue  that  the  person  '4s  incapable 
of  taking  care  of  himself  and  of  managing  his  property/'  This 
involves  the  exercise  of  judicial  functions  which  must  precede 
the  appointment  of  a  guardian.  The  express  limitation  of  the 
action  of  the  clerk  to  matters  where  there  are  no  protests  or 
objections  demonstrates  that  there  was  no  intention  to  give  judi- 
cial powers  to  this  officer.  The  statute  concerning  the  insane 
must  receive  a  strict  construction,  and  its  requirements  are 
mandatory.  {Territory  v.  Sheriff,  6  Mont.  297.)  No  judicial 
power  of  this  grave  character  has  been  vested  in  the  clerk  of 
the  District  Court,  and  the  judge  thereof  has  the  sole  power, 
under  the  Constitution  and  laws  of  the  State,  of  granting  or 
refusing-a  petition  like  that  of  Driscoll.  (Const,  art.  viii.  §§  1, 
11,  18.)    The  adjudication  of  the  clerk  thereon  is  a  nullity. 

It  is  therefore  adjudged  that  the  order  appealed  from  be 
reversed,  and  that  the  case  be  remanded  for  further  proceedings. 

Mev&'aed. 
Harwood,  J.,  and  De  Witt,  J.,  concur. 


CRAIG,  Appellant,  v.  BOARD  OF  MEDICAL  EX- 
AMINER8  OF  THE  STATE  OF  MONTANA,  Re- 
spondent. 

[Babmitted  March  80, 1893.    Decided  April  6. 1892.] 

Phtsioiaxb  akd  Suboeomb — Board  of  medical  examinera — Statutory  oonsiruolion 
—  ExatnimUUni  of  applioant$.  —  The  board  of  medical  ezamineni  are  authorized 
by  the  Act  of  February  28, 1889  (16  Seas.  p.  175),  regulating  the  practice  of 
medicine,  to  require  a  graduate  of  a  medical  school,  who  commencee  the  practice 
of  medicine  within  the  State  after  the  passage  of  the  act,  to  submit  to  and  suo- 
cessfully  pass  an  examination  as  a  condition  precedent  to  the  issuance  of  a  per- 
manent certificate.  {State  ex  rd.  Narorou  y.  Board  of  MedioaX  Examiners, 
10  Mont.  168,  approved.) 


204  Craig  v.  Medical  Examinebs.     [Mar.  T.,  1892 

Bame — ConstUutioruU  law — Board  of  mediocd  examiners. — A  statate  regnlating 
the  practice  of  medicine,  and  proriding  for  the  examination  and  iBBuing  of 
oertificates  to  persons  desirooB  of  practicing  the  same^  cannot  be  deemed  to 
create  anjnst  discrimination,  and  to  be  anconstitational  because  it  exempts 
gradaates  of  medical  schools,  who  were  practicing  medicine  within  the  State  at 
the  time  of  its  enactment,  from  the  necessity  of  passing  an  examination  before 
receiving  a  certificate,  and  requires  such  examination  from  all  graduates  of 
medical  schools  who  commence  the  practice  of  medicine  within  the  State  after 
the  enactment  of  the  law.  Such  legislation  is  not  repugnant  to  section  2  of 
article  iv.  of  the  United  States  Constitufeion,  nor  in  conflict  with  section  1  of  the 
fourteenth  amendment  thereto. 

Appeal  from  First  Judicial  District^  Lewis  and  Clarice  County. 

Application  to  the  board  of  medical  examiners  for  a  certifi- 
cate to  practice  medicine.  Decision  of  board  refusing  to  grant 
appellant  a  certificate,  unless  he  first  submitted  to  and  success- 
fully passed  an  examination^  was  sustained  by  Buok,  J. 
Affirmed. 

Thompson  &  Maddox,  for  Appellant. 

If  sections  3  and  4  of  the  medical  law^  when  construed 
together,  are  held  to  empower  the  board  of  examiners  to 
require  graduates,  coming  to  the  State  after  the  passage  of  the 
act,  to  submit  to  an  examination,  then  the  law  is  unconstitutional, 
and  in  conflict  with  article  iv.,  section  2,  of  the  Constitution  of 
the  United  States,  and  also  with  section  1  of  the  fourteenth 
amendment  thereto.  For  the  reason  (1)  that  it  would  thereby 
discriminate  between  persons  of  the  same  class  under  like  con- 
ditions in  exempting  from  the  operation  of  its  provisions  relat- 
ing to  the  examination  of  applicants,  all  who  were  residents  at 
the  time  of  its  enactment,  and  imposing  upon  those  coming  to 
the  State  thereafter  the  burden  of  an  examination.  Tlie 
medical  law  classifies  physicians  as  graduates  and  non-gradu- 
ates. Construing  the  law  as  contended  for  by  appellant,  all 
graduates  are  subjected  to  the  same  requirements,  and  upon  them 
all  are  imposed  alike  the  same  conditions.  All  non-graduates 
are  alike  subjected  to  the  examination  provided  for  in  section  4 
of  the  act.  No  distinction  or  discrimination  is  made  between 
non-graduates  residing  in  the  State,  and  non-graduates  coming 
to  the  State  after  the  passage  of  the  act.  But  to  construe  these 
sections  as  contended  for  by  the  respondent  would  result  in 
discrimination  between  physicians  of  the  same  class  or  condi- 
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tioD^  1.  €.y  graduates.  It  would  divide  them  into  two  classes 
or  groups:  (1)  Those  who  were  and  (2)  those  who  were  not 
residents  of  the  State  at  the  time  of  the  enactment  of  the  law. 
The  Jatter  class  are  required  to  submit  to  an  examination^  the 
former  are  not.  The  law  is  thereby  brought  within  the  consti- 
tutional inhibitions  above  stated.  {Missouri  v.  LewiSy  101  U.  S. 
22,  31 ;  Barbier  v.  QmnoUy,  113  U.  S.  31,  32;  Minneapolis  & 
St.  Louis  By.  Co.  v.  BeckwUh,  129  U.  8.  26,  30.)  Physicians 
constitute  the  doss  affected  by  this  legislation.  Those  who  are 
graduates  come  within  its  operation  under  like  circumstances 
and  conditions.  Those  who  are  not  graduates  come  within  its 
operation  also  under  like  conditions  and  are  equally  affected. 
But  to  give  the  law  the  construction  asked  for  by  the  respond- 
ent is  to  say  that  some  of  a  certain  class  (physicians)  under  like 
conditions  or  circumstances  (graduates)  shall  be  subjected  to  the 
burden  of  an  examination  and  others  exempted  therefrom; 
thereby  denying  to  one  of  a  certain  class  under  a  like  condition 
a  privilege  or  exemption  allowed  to  another  of  the  same  class 
aod  of  the  same  condition.  If  the  law  imposed  upon  all  physi- 
cians who  are  graduates  the  same  requirements,  and  allowed 
them  the  same  immunities,  it  would  be  open  to  no  constitutional 
objection.  But  when  it  imposes  upon  one  the  same  burden  from 
whidi  it  relieves  another  of  the  same  class  and  of  a  like  condition 
it  is  clearly  a  denial  to  a  citizen  of  one  State  a  privilege  granted 
a  citizen  of  another  State;  it  is  an  abridgment  of  the  privileges 
and  immunities  of  a  citizen  of  the  United  States ;  it  is  a  viola- 
tion of  that  equal  protection  of  the  laws  guaranteed  by  the 
Constitution.  (State  v.  Pennoyer,  65  N.  H.  113;  Yich  Wo  v. 
Hopkins,  118  U.  S.  356;  Ward  v.  Maryland,  12  Wall.  418.) 
For  the  reason  (2)  that  it  would  result  in  unequal  taxation. 
The  law  imposes  upon  all  non-graduates  the  payment  of  a  fee 
of  fifteen  dollars.  This  tax  operates  uniformly  upon  all  who  are 
required  to  submit  to  an  examination.  None  but  those  who  are 
examined  are  required  to  pay  this  fee,  and  none  but  non-gradu- 
ates are  required  to  be  examined.  But  should  the  construction 
contended  for  by  the  respondent  prevail,  then  this  taxation 
would  operate  unequally  upon  graduates.  Those  who  resided 
in  the  State  at  the  time  of  the  enactment  of  the  law  would  be 
exempt  from  this  burden.    Those  who  came  to  the  State  after 
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its  enactment  would  not.  Of  the.  physicians  wlio  are  graduates, 
and  therefore  of  the  same  class,  and  of  a  like  condition,  some 
would  be  subject  to  this  tax  and  others  would  not.  The 
discrimination  is  arbitrary  and  unjust.     (See  authorities,  eupra,) 

Corbett  &  Wdlcomey  for  Respondent. 

The  act  is  constitutional.  That  the  legislature  had  the  right 
to  adopt  an  act  regulating  the  practice  of  medicine  as  to  all  per- 
sons is  admitted  by  the  appellant.  Article  iv.,  section  2  of  the 
Constitution  of  the  United  States,  does  not  affect  the  right  of  a 
State  to  prescribe  laws  governing  the  practice  of  medicine,  and 
within  reasonable  bounds  prescribe  the  qualifications  of  those 
who  shall  be  admitted  to  practice  medicine  within  its  bounda- 
ries. {BradweU  v.  StoUU^  16  Wall.  130.)  Citizens  of  sister 
States  are  not  exempt  from  the  operation  of  our  laws  when  they 
come  here.  (Harrison  v.  Mayor  of  VtMrnrg^  3  Smedes  &  M. 
581;  41  Am.  Dec.  633.)  The  provisions  of  the  act  in  question 
regulating  the  practice  of  medicine  are  not  unreasonable  or 
unjust.  The  provisions  of  the  act  in  question  are  applicable, 
under  the  construction  contended  for  by  the  respondent,  to  all 
persons  desiring  to  enter  into  the  practice  of  medicine  in  the 
State  of  Montana,  and  provision  is  made  as  well  for  citizens  of 
foreign  States  as  for  citizens  of  our  own  State.  No  discrimina- 
tion is  made  between  persons  of  the  same  class  under  like  condi- 
tions. All  persons  with  diplomas  are  required  to  submit  ^o  an 
examination;  all  persons  without  diplomas  are  required  to  sub- 
mit to  an  examination ;  citizens  of  Montana  are  required  to  sub- 
mit to  an  examination,  and  citizens  of  a  foreign  State  or  country 
desiring  to  practice  medicine  in  Montana  are  required  to  submit 
to  an  examination.  No  discrimination  is  made  in  favor  of  nor 
against  any  person  or  any  class.  The  point  raised  by  the 
appellant  that  discrimination  is  made  between  those  who  were 
residents  at  the  time  of  the  enactment  of  the  law  and  those  who 
have  come  since  the  enactment  of  the  law  is  without  force,  for 
the  reason  that  the  legislature  had  the  right  to  pass  a  law 
governing  the  practice  of  medicine  in  the  future  and  prescribing 
the  qualifications  of  those  who  should  care  to  engage  in  its 
practice  afler  the  passage  of  the  act  And  for  the  further 
reason  (the  right  to  pass  a  law  regulating  the  practice  of  medi- 
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cioe  Dot  being  disputed)  that  the  legislature  could  not  have 
passed  a  law  regulating  the  practice  of  medicine  which  would 
subject  those  who  had  acquired  rights  prior  to  its  passage  to  any 
new  conditions,  as  such  a  law  would  be  ex  pod  facto.  Physi- 
cians resident  at  the  time  of  the  law  are  not  of  the  same  con- 
dition as  those  becoming  resident  after  the  passage  of  the  law. 
The  privil^es  and  immunities  of  citizens  of  the  United  States 
referred  to  in  the  fourteenth  amendment  are  those  which  arise 
out  of  the  nature  and  essential  character  of  the  national  govern- 
ment, the  provisions  of  its  Constitution,  or  its  laws  and  treaties 
made  in  pursuance  thereof,  and  it  is  these  which  are  placed 
under  the  protection  of  Congress  bj  this  clause  of  the  fourteenth 
amendment.  (JSlaugkter  House  Ckue^  16  Wall.  37.)  The  right 
to  practice  medicine  does  not  arise  out  of  the  nature  and  essential 
character  of  the  national  government,  nor  out  of  the  provisions 
of  its  Constitution,  nor  out  of  any  laws  or  treaties  made  in 
pursuance  thereof.  The  fact  that  the  appellant  may  have  had 
the  right  bj  virtue  of  the  law  of  the  State  from  which  he  came 
to  practice  medicine  within  the  State  of  which  he  is  or  was  a 
citizen  cannot  entitle  him,  by  virtue  of  anything  in  the  Con- 
stitution of  the  United  States  and  its  amendments  contained,  to 
practice  medicine  within  the  State  of  Montana.  (Harrison  v. 
Mayor  of  Vickd)urg,  3  Smedes  &  M.  581;  41  Am.  Dec.  633; 
Bradwell  v.  StaJUy  16  Wall.  130;  Commonw.  v.  Milton  and  City 
ofLexinffton  v.  MiUm,  12  Hon.  B.  212;  54  Am.  Dec  522;  see 
opinion  of  the  court,  pp.  528,  532.)  The  payment  of  the  fee 
required  by  section  8  of  the  act  could  not  have  been  demanded 
from  those  who  had  acquired  the  right  to  practice  medicine 
under  the  old  law.  All  who  had  not  acquired  the  right  to 
practice  medicine  under  the  old  law  are,  as  contended  by  the 
respondent,  required  to  be  examined  by  the  terms  of  the  new 
law.  Therefore,  all  to  whom  the  requirements  of  examination 
apply  must  pay  the  tax. 

Blake,  C.  J. — This  case  was  tried  upon  an  agreed  state- 
ment of  facts,  and  it  appears  that  the  appellant  is  a  citizen  of 
the  United  States,  and  a  resident  of  this  State;  that  he  removed 
in  April,  1891,  from  the  State  of  Maine,  where  he  had  been 
engaged  fourteen  years  in  the  practice  of  medicine  and  surgery ; 
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that  he  applied  for  and  received  from  the  respondent  a  certifi- 
cate, dated  April  22,  1891,  which  entitled  him  to  practice  hia 
profession  until  the  next  regular  meeting  of  the  board ;  and  that 
respondent  demanded,  and  appellant  paid,  the  sum  of  fifteen 
dollars,  which  it  retained.  The  remainder  of  the  statement  is 
as  follows :  **  That  said  respondent  board  at  said  time,  as  a  con- 
dition precedent  to  granting  such  certificate,  required  appel- 
lant to  submit  to  and  successfully  pass  an  examination  in  the 
branches  designated  in  section  4  of  the  Act  of  February  28, 
1889,  entitled  ^  An  act  to  regulate  the  practice  of  medicine  in  the 
Territory  of  Montana,  and  to  provide  for  the  examination  and 
issuing  of  certificates  to  persons  desirous  of  practicing  the  same, 
and  for  the  punishment  of  persons  violating  the  provisions  of 
this  act.'  That  appellant  refused  to  submit  to  such  examina- 
tion, or  to  any  examination  whatever.  That  said  respondent 
board  thereupon  refused  to  grant  to  appellant  a  certificate  to 
practice  medicine  and  surgery  in  the  State  of  Montana.  That 
prior  to  such  refusal  on  the  part  of  the  respondent  board,  the 
appellant  presented  his  diploma  to  said  board  for  verification  as 
to  its  genuineness.  That  said  respondent  board  found  appel- 
lant's diploma  to  be  genuine,  and  to  have  been  issued  by  a 
medical  school  legally  organized  and  in  good  standing,  whose 
teachers  were  graduates  of  a  legally  organized  school,  and  that 
appellant  was  the  same  person  to  whom  such  diploma  was  origi- 
nally issued,  which  facts  were  regularly  found  in  appellant's 
favor,  within  the  meaning  of  section  3  of  the  said  Act  of  Febru- 
ary 28, 1889.  That  a  quorum  of  the  members  of  said  respond- 
ent board  were  present  and  conducted  the  said  October,  1891, 
meeting.  That  appellant  is,  and  since  the  seventh  day  of  June, 
1876,  has  been  a  graduate  in  medicine,  within  the  meaning  of 
section  2  of  the  said  Act  of  February  28, 1889.  That  a  certifi- 
cate was  not  granted  to  appellant  by  said  respondent  board  solely 
upon  the  ground  of  appellant's  refusal  to  submit  to  the  examina- 
tion referred  to  in  paragraph  7,  supra,  and  for  no  other  cause." 
The  appellant  claims  that  the  board  of  medical  examiners  is 
not  authorized  by  the  statute,  supra,  to  require  him  to  pass 
an  examination  as  a  condition  precedent  to  the  issuance  of  a 
permanent  certificate  empowering  him  to  practice  medicine  and 
surgery  within  the  State. 
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The  appellant  became  a  resident  of  this  State  about  two  years 
after  the  passage  of  the  act,  and  this  language  of  the  fourth  sec- 
tion is  applicable:  ''All  persons  entitled  to  practice  under  the 
ten-year  provision  mentioned  in  section  3  of  this  act,  and  all 
persons  hereafter  commencing  the  practice  of  medicine  and 
surgery  in  any  of  its  branches  in  the  Territory,  shall  apply  to 
said  board  for  a  certificate  so  to  do,  and  such  applicant,  at  the 
time  and  place  designated  by  said  board,  or  at  the  regular  meet- 
ing of  said  board,  shall  submit  to  an  examination  in  the  follow- 
ing branches,  to  wit,  anatomy,  physiology,  chemistry,  histology, 
materia  medica,  therapeutics,  preventive  medicines,  practice  of 
medicine,  surgery,  obstetrics,  diseases  of  women  and  children, 
diseases  of  the  nervous  system,  diseases  of  the  eye  and  ear, 
medical  jurisprudence,  and  such  other  branches  as  the  board 
shall  deem  advisable,  and  present  evidence  of  [having  practiced 
the  required  term  of  ten  years,  or  of]  having  attended  three 
(3)  courses  of  lectures  of  at  least  four  (4)  months  each.  Said 
board  shall  cause  such  examination  to  be  both  scientific  and 
practical^  but  of  sufficient  thoroughness  and  severity  to  test  the 
candidate's  fitness  to  practice  medicine  and  surgery.  When 
desired,  said  examination  may  be  conducted  in  the  presence  of 
the  dean  of  any  medical  school,  or  the  president  of  any  medical 
society  of  this  Territory.  After  examination,  said  board  shall, 
if  the  candidate  has  been  found  qualified,  grant  a  certificate  to 
such  candidate  to  practice  medicine  and  surgery  in  the  Terri- 
tory of  Montana,  which  said  certificate  can  only  be  granted  by 
the  consent  of  not  less  than  four  (4)  members  of  said  board, 
and  which  said  certificate  shall  be  signed  by  the  president  and 
secretary  of  said  board,  and  attested  by  a  seal  thereof." 

There  can  be  no  controversy  respecting  the  meaning  of  these 
clauses  when  viewed  by  themselves;  but  the  appellant  contends 
that  we  must  consider  the  entire  statute,  and  that  the  third  sec- 
tion limits  its  operation  to  non-graduates.  This  section  pro- 
vides "that  every  person  wishing  to  practice  medicine  or 
surgery  in  any  of  their  departments  within  this  Territory 
shall  do  so  only  upon  complying  with  the  requirements  of  this 
act.  If  a  graduate  in  medicine,  such  person  shall  present  his 
or  her  diploma  to  the  territorial  board  of  examiners  for  veri- 
fication as  to  its  genuineness.     If  the  diploma  is  found  genu- 
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ine,  and  is  issued  by  a  medical  school  legally  organized  and  in 
good  standing,  whose  teachers  are  graduates  of  a  legally  organ- 
ized school,  which  fact  the  territorial  board  of  examiners  shall 
determine,  and  if  the  person  presenting  and  claiming  such  di- 
ploma be  the  person  to  whom  the  same  was  originally  granted, 
then  the  territorial  board  of  examiners  shall  issue  its  certificate 
to  that  effect,  and  such  certificate  shall  be  conclusive  as  to  the 
right  of  the  lawful  holder  thereof  to  practice  medicine  and 
surgery  within  this  Territory ;  and  any  person  coming  to  the 
Territory  may  present  his  or  her  diploma  to  any  member  of  the 
board  of  examiners,  who  may  issue  a  certificate,  good  until 
the  next  regular  meeting  of  the  board.  If  not  a  graduate,  the 
pepson  practicing  medicine  or  surgery  within  this  Territory, 
unless  he  or  she  shall  have  been  in  continuous  practice  in  this 
Territory  for  a  period  of  not  less  than  ten  years,  of  which  fact 
he  or  she  shall  present  to  the  territorial  board  of  examiners 
satisfactory  evidence  of  the  same  in  the  form  of  affidavits,  shall 
appear  before  said  territorial  board  of  examiners,  and  submit  to 
such  examination  as  may  be  required.^' 

The  president  and  secretary  of  the  board  of  examiners  are 
authorized  to  administer  oaths  to  applicants  for  certificates  and 
witnesses,  and  the  act  requires  '^ meetings  for  examination"  to 
be  held  at  the  capital  and  ^^  other  central  points."  (§  2.)  A 
graduate  in  medicine,  who  comes  to  the  State  after  the  enactment 
of  this  law,  may  present  his  diploma,  and  obtain  a  certificate, 
which  is  good  until  the  ^^next  regular  meeting  of  the  board." 
The  fourth  section  declares  that  '^all  persons  hereafter  commenc- 
ing the  practice  of  medicine  and  surgery" — thereby  ignoring 
all  distinctions  between  graduates  of  medical  schools  and  non- 
graduates — ''shall  submit  to  an  examination."  There  are  no 
other  clauses  which  mention  in  direct  terms  those  who  are  not 
residents. 

The  question  was  inquired  into  when  the  subject  was  before 
this  court  in  Stale  v.  Board  of  Medical  Examiners,  10  Mont. 
162,  and  it  was  adjudged  that  these  provisions  required  tlio 
examination  of  all  graduates  ''who  commence  to  practice  medi- 
cine in  this  State  after  the  passage  of  this  act."  We  approve 
this  construction  of  the  statute. 

The  appellant  maintains  that,  if  this  view  be  sound,  the  act 
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creates  an  unjust  discrimination  against  the  rights  and  privileges 
of  tlie  citizens  of  another  State^  and  is  in  conflict  with  the  Con- 
stitution of  the  United  States^and  the  fourteenth  amend  raent, 
to  wit:   ^^The  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States." 
(Art.  iv.  §  2.)     "  No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property,   without  due   process  of  law.''     (Const. 
Amend.  14,  §  1.)    Legislation  similar  to  that  under  consider- 
ation has  been  thoroughly  discussed  in  many  cases,  and  uniformly 
upheld  by  the  court     It  is  founded  upon  the  police  power  of 
the  State.     We  refer  to  some  of  the  leading  authorities,  which 
cover  every  point  suggested  by  the  counsel  for  the  appellant. 
{SkUe  V.  Dent,  25  W.  Va.  1;  Dent  v.  West  Virginia,  129  U.  S. 
114;  Ex  parte  Spinney,  10  Nev.  323;  Harding  v.  People,  10 
Colo.  387;  Fox  v.    Washingtm,  2  Wash.  Ty.  297;  Logan  v. 
8Ude,  5  Tex.  App.  306;  People  v.  Blue  Mountain  Joe,  129  III. 
370;  Eastman  v.  StaJte,  109  Ind.  278;  58  Am.  Rep.  400;  ^te 
v.  Green,  112  Ind.  462.)     The  case  of  Slate  v.  Deni,  supra,  was 
affirmed  by  the  Supreme  Court  of  the  United  States,  and  Mr. 
Justice  Field,  for  the  court,  said :   "  It  is  undoubtedly  the  right 
of  every  citizen  of  the  United  States  to  follow  any  lawful  call- 
ing, business,  or  profession  he  may  choose,  subject  only  to  such 
restrictions  as  are  imposed  upon  all  persons  of  like  age,  sex, 
and  condition.     This  right  may  in  many  respects  be  considered 
as  a  distinguishing  feature  of  our  republican  institutions.     Here 
all  vocations  are  open  to  every  one  on  like  conditions.     All  may 
be  pursued  as  sources  of  livelihood;  some  requiring  years  of 
study  and  great  learning  for  their  successful  prosecution.     The 
interest,  or,  as  it  is  sometimes  termed,  the  ^estate,'  acquired  in 
them — that  is,  the  right  to  continue  their  prosecution — is  often 
of  great  value  to  the  possessors,  and  cannot  be  arbitrarily  taken 
away  from  them,  any  more  than  their  real  or  personal  property 
can   be  thus  taken.     But  there  is  no  arbitrary  deprivation  of 
such  right  where  its  exercise  is  not  permitted  because  of  failure 
to  comply  with  conditions  imposed  by  the  State  for  the  pro- 
tection of  society.     The  power  of  the  State  to  provide  for  the 
general  welfare  of  its  people  authorizes  it  to  prescribe  all  such 


1«  212 
aO  888 
80 


2       212 
0         15 


212    BERa  V.  B.  &  M.  Con.  C.  &  S.  Min.  Co.     [Mar.  T.,  1892 

regulations  as,  in  its  judgment,  will  secure  or  tend  to  secure 
tliem  against  the  consequences  of  ignorance  and  incapacity  as 
well  as  of  deception  and  fraud.  As  one  means  to  this  end  it 
has  been  the  practice  of  different  States,  from  time  immemorial, 
to  exact  in  many  pursuits  a  certain  degree  of  skill  and  learning 
ui)ou  which  the  community  may  confidently  rely ;  th«ir  posses- 
sion being  generally  ascertained  upon  an  examination  of  parties 
by  competent  persons,  or  inferred  from  a  certificate  to  them  in 
the  form  of  a  diploma  or  license  from  an  institution  established 
for  instruction  on  the  subjects,  scientific  and  otherwise,  with 
which  such  pursuits  have  to  deal.  The  nature  and  extent  of 
the  qualifications  required  must  depend  primarily  upon  the 
judgment  of  the  State  as  to  their  necessity.  If  they  are  appro- 
priate to  the  calling  or  profession,  and  attainable  by  reasonable 
study  or  application,  no  objection  to  their  validity  can  be  raised 
because  of  their  stringency  or  difficulty.'^  We  concur  in  this 
opinion,  which  has  not  been  criticized,  and  it  is  needless  to 
multiply  citations. 

It  is  ordered  and  adjudged  that  the  judgment  be  affirmed. 

Affirmed. 
Habwood.  J.,  and  Db  Wm,  J.,  concur. 


BERG,  Appellant,  t;.  BOSTON  AND  MONTANA 
CONSOLIDATED  COPPER  AND  SILVER  MINING 
COMPANY,  Respondent. 

[Sabmitfced  AprU  1, 1892.    Deoided  AprU  18, 1892.] 

NaauQENOB— iVbrMuU.— In  actions  for  damages  for  personal  injuries  ooearring 
through  negligence,  the  question  of  negligence,  if  a  fairly  disputed  question  of 
fact,  must  be  resolved  by  the  jury,  but  if  it  is  perfectly  clear  firom  the  evi- 
dence that  there  was  no  negligence,  the  matter  is  for  the  court. 

Bamb — Sams — Evidence — Injury  to  employee, — It  appeared  in  the  case  at  bar  that 
plaintiff  was  workLng  as  a  laborer  under  defendant's  foreman  in  a  quarry,  and 
was  handling  rock  thrown  down  by  blasting,  but  was  not  engaged  in  the  blast- 
ing department  of  the  labor,  and  was  not  chargeable  with  the  duty  of  knowing 
matters  connected  therewith ;  that  a  fuse  was  fired  to  a  charge  of  three  kegs  of 
powder,  and  plaintiff  with  the  foreman  and  the  rest  of  the  crew  retired  to  a  plaoe 
of  safety,  and  after  waiting  ten  or  twelye  minutes  without  an  explosion  the 
foreman  said,  "  I  guess  the  blast  is  dead ;  we  might  as  well  turn  out  and  go  to 
work;"  that  plaintiff  after  starting  to  return  to  work  was  injured  by  an 
explosion  of  the  blast.  Held,  that  there  was  sufficient  eyidence  of  defendant's 
negligence  to  go  to  the  jury,  and  the  granting  of  a  nonsuit  was  error.  {KeUtfy 
T.  Cable  Co,  7  Kont.  70,  cited.) 
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Appeal  from  Eighth  Judicial  District^  Cascade  Ck>wnty. 

Action  for  damages.  Defendant's  motion  for  a  nonsuit  was 
granted  by  Benton,  J.     Reversed. 

Bawn  &  Bishop^  for  Appellant. 

The  negligence  of  the  foreman  was  the  negligence  of  the 
defendant  company.  {Kelley  v.  Ckible  Co.  7  Mont.  80.)  The 
foreman  is  presumed  to  have  been  familiar  with  the  dangers 
ordinarily  accompanying  the  business,  and  to  have  known  the 
length  of  time  within  which  the  blast  would  naturally  explode. 
(Smith  V.  Peninsvlar  Car  Works,  60  Mich.  501 ;  1  Am.  St.  Rep. 
542,  and  cases  cited.)  If  the  foreman  by  tlie  use  of  reasonable 
care  might  have  known  of  the  danger  from  the  unexploded 
blast,  the  liability  of  the  defendant  is  the  same  as  if  he  actu- 
ally had  known  of  it.  {Kelley  v.  Cable  Co.  7  Mont.  80.) 
Plaintiff  had  a  right  to  presume  that  defendant  had  done  its 
duty  in  regard  to  ascertaining  the  condition  of  the  blast,  and  to 
act  upon  that  presumption  in  returning  to  his  work  in  obedi- 
ence to  the  orders  of  defendant's  foreman.  {Kelley  v.  Cable  Co. 
7  Mont.  80.)  In  reviewing  a  judgment  of  nonsuit  every  fact 
will  be  regarded  as  established  which  the  evidence  tends  to  prove. 
( Gans  v.  Woolfolhy  2  Mont.  463 ;  Dow  v.  Gould  &  Curry  8.  M.  Co. 
31  Cal.  651 .)  Motion  for  nonsuit  is  improperly  granted  where 
there  is  any  evidence  tending  to  sustain  plaintiff's  case  {Higgins 
v.  RagsdalCj  83  Cal.  219):  even  if  the  court  is  satisfied  that  the 
plaintiff,  upon  whose  testimony  the  case  turns,  is  unworthy  of 
credit,  as  the  question  of  credibility  is  for  the  jury.  Motion  for 
nonsuit  admits  the  truth  of  plaintiff's  testimony.  {Homsby  v. 
South  Carolina  Ry.  Co.  26  S.  C.  187 ;  Eaim,  v.  Lancaster,  79  Me. 
477;  Works  v.  CrosioeU,  Maine,  Aug.  7, 1887,  10  Atl.  Rep.  494; 
Black  y.CUy  of  Leunston,  Idaho,  Feb.  7, 1887,  13  Pac.  Rep.  80; 
LingenfeUer  v.  Louisville  <fe  N.  Ry.  Co.  Kentucky,  May  5,  1887, 
4  s!  W.  Rep.  185;  Dow  v.  Gould  &  Curry  S.  M.  Co.  31  Cal. 
651.)  Motion  for  nonsuit  under  fiflh  subdivision  of  section 
242  of  the  Compiled  Statutes,  and  demurrer  to  evidence,  if 
not  precisely  similar,  bear  a  close  analogy.  {Kleinschmidt  v. 
McAndreu)Sf  4  Mont.  34.)  In  considering  demurrer  to  evidence 
the  court  must  accept  as  true  all  the  facts  which  the  evidence 
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tends  to  prove,  together  with  all  such  reasonable  inferences  as 
the  jury  might  draw  therefrom.  In  case  there  is  a  conflict  in 
the  evidence,  only  such  evidence  as  is  favorable  to  the  party 
against  whom  the  demurrer  is  directed  can  be  regarded.  {Palmer 
V.  Chicago,  St.  Lcmis  &  P.  K  R.  Co.  112  Ind.  250.) 

Cooper  &  Pigotiy  for  Bespondent. 

Plaintiff  contends  that  he  had  a  right  to  presume  that  defend- 
ant had  done  its  duty  in  regard  to  ascertaining  the  condition  of 
the  blast,  and  to  act  upon  that  presumption  in  returning  to  his 
work  in  obedience  to  the  orders  of  defendant's  foreman.  Could 
the  plaintiff  presume  that  defendant  had  done  through  its  fore- 
man a  thing  the  plaintiff  knew  it  was  impossible  for  the  foreman 
to  do?  In  other  words,  can  the  plaintiff  presume  a  thing  had 
been  done  when  he  knew  of  his  own  personal  knowledge  it  had 
not  been  done?  The  affirmative  proof  on  the  part  of  plaintiff 
makes  it  impossible  that  such  a  presumption  could  arise  under 
the  facts  in  this  case.  (See  Indianapolis  &  St.  Louis  Ry.  Co.  v. 
Watson,  114  Ind.  20;  5  Am.  St  Rep.  578.)  "The  plaintiff, 
when  he  entered  into  the  service  of  the  defendant,  assumed  not 
only  the  usual  and  ordinary  risks  and  perils  of  the  service, 
but  also  such  other  risks  as  become  apparent  by  ordinary 
observation."  {Kean  v.  Detroit  Copper  &  Brass  Rolling  Mills, 
66  Mich.  277;  11  Am.  St.  Rep.  492,  and  numerous  cases 
there  cited.)  Was  not  the  danger  encountered  by  plaintiff  in 
leaving  his  place  of  safety  and  going  toward  the  unexploded 
];)Iast — under  the  facts  as  made  by  plaintiff  in  this  case — 
apparent  to  ordinary  observation  f  And  even  if  he  obeyed  a 
direct  order  of  the  foreman  to  return  to  his  work  the  defendant 
would  not  be  liable.  {Kean  v.  Detroit  Copper  &  Brass  Roll- 
ing Millsj  66  Mich.  277,  and  Anderson  v.  11.  C.  Alceley  Lumber 
Co.  47  Minn.  128.)  "Notwithstanding  the  request  in  such 
case  made  by  the  foreman,  the  servant  can  comply  or  not  as 
he  chooses,  and  if  he  does  he  takes  his  chances  of  the  perils 
surrounding  the  situation."  (66  Mich,  supra.)  "  An  employee 
assumes  the  risk  when  he  voluntarily  enters  into  danger, 
apparent  to  him,  notwithstanding  an  agent  of  his  employer 
tells  him  there  is  no  danger.  An  agent  is  not  by  the  law 
clothed  with  power  to  make  such  representations  and  bind  his 
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principal  to  respond  in  damages  if  injury  results/'  {Toomy  v. 
Eureka  Iron  &  Sted  Works,  89  Mich.  249 ;  Railroad  Co.  v. 
JoMSj  95  U.  S.  442 ;  Unum  Pac.  Ry.  Q>.  v.  Estes^  37  Kan. 
715;  Indianapolis  &  St.  Louis  Ry.  Co.  v.  Watson,  114  Ind.  20; 
5  Am.  St.  Rep.  578.)  If  plaintiff  attempts  to  show  that  the 
n^Iigence  of  a  servant  of  the  defendant  is  the  negligence  of  the 
defendant;  he  must  make  proof  of  the  relation  existing  between 
the  defendant  and  the  negligent  servant,  and  that  relation  must 
be  shown  to  be  such  that  the  defendant  is  responsible  for  the 
negligent  acts  or  omissions  of  the  servant  whose  acts  caused  the 
mischief.  (Mechem  on  Agency,  §  668,  and  cases  there  cited ; 
Quiney  Min.  Co.  v.  KUtts^  42  Mich;  34;  Oansior  v.  Minneapolis 
etc  Ry»  Co.  36  Minn.  385;  Brown  v.  Winona  etc.  R.  R.  Go. 
27  Minn.  162;  38  Am.  Hep.  285.)  The  presumption  is  that 
the  master  is  free  from  fault  and  has  discharged  his  full  duty 
to  the  plaintiff,  and  this  presumption  must  be  overcome  by 
proof  on  the  part  of  plaintiff.  (See  Wood  on  Master  and 
Servant,  p.  754,  and  cases  there  cited.) 

Db  Witt,  J. — This  action  is  for  damages  for  personal 
injuries  received  by  plaintiff  when  in  the  employ  of  defendant, 
allied  to  have  occurred  through  defendant's  negligence.  De- 
fendant was  engaged  in  taking  rock  from  a  quarry.  It  was 
necessary  to  blast  the  rock.  Plaintiff  was  a  common  laborer, 
working  at  handling  the  rock  and  debris  thrown  down  by  the 
blasting.  He  was  not  engaged  in  the  blasting  department  of 
the  labor.  The  court  granted  defendant's  motion  for  a  nonsuit. 
Plaintiff  appeals. 

The  question  before  this  court  is  not  as  to  the  weight  of  the 
testimony,  but  simply  whether  it  was  sufficient  to  go  to  the  jury. 
A  motion  for  a  nonsuit  is  practically  a  demurrer  to  the  evi- 
dence. It  admits  the  truth  of  plaintiff's  testimony.  The  rule 
as  to  submitting  a  question  of  negligence  to  the  jury  is,  as  we 
understand  it,  that,  if  the  question  of  negligence  is  a  fairly  dis- 
puted question  of  fact,  it  must  be  resolved  by  the  jury,  but  that, 
if  the  evidence  is  perfectly  clear  to  the  effect  that  there  was  no 
negligence,  the  matter  is  for  the  court.  If  the  District  Court 
was  correct  in  granting  the  nonsuit,  it  must  be  that  the  only 
reasonable  conclusion  from  the  evidence  was  that  there  was  no 
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negligence  by  defendant.  In  this  case  there  is  certainly  evi- 
dence that  one  Robert  Baldwin  \yas  the  foreman  ander  whom 
plaintiff  was  working.  Plaintiff  testified  to  this.  Defendant 
may  have  been  able  to  successfully  contradict  this  testimony, 
but  it  did  not  do  so.  It  cannot,  therefore,  be  said  that  it  so 
clearly  appeared  that  Baldwin  was  not  the  foreman  as  to  warrant 
the  court  in  so  holding.  So  much  for  that  important  fact  in 
the  case. 

On  the  afternoon  of  the  accident,  defendant,  by  its  workmen, 
put  a  charge  of  three  kegs  of  powder  into  the  rock.  The  fuse 
was  fired,  an  alarm  was  duly  given,  and  plaintiff,  with  the  fore- 
man  Baldwin,  and  the  rest  of  the  crew,  sought  safety  in  a  car- 
l)enter  shop  at  a  distance.  Plaintiff  did  not  kuow  the  amount 
of  the  charge,  the  length  of  the  fuse,  or  the  time  required  for 
the  fire  to  reach  and  explode  the  blast,  nor  is  he  chargeable  with 
the  duty  to  know  any  of  these  matters.  He  was  working  in  a 
department  other  than  that  of  blasting.  Aftier  remaining  in 
the  carpenter  shop  for  from  ten  to  twelve  minutes,  and  the  blast 
having  not  yet  exploded,  the  foreman  said :  ^^  I  guess  that  the 
blast  is  dead.  We  might  as  well  turn  out  and  go  to  work.'' 
The  plaintiff  heard  this  remark.  This  is  substantially  the  tes- 
timony. At  least — and  this  is  sufficient  in  the  matter  of  a 
nonsuit — there  is  evidence  that  these  were  the  facts.  The  fore- 
man started  to  go  back  to  the  work,  and  toward  the  blast. 
Plaintiff  did  not  follow  at  once,  but  turned  and  took  a  drink  of 
water,  and  then  followed  the  foreman.  The  plaintiff  and  the 
foreman  were  near  each  other,  and  not  far  from  the  blast  when 
it  exploded,  injuring  them  both.  These  are  facts  as  to  which 
there  was  evidence.  Is  it  clear  that  there  was  no  negligence  by 
defendant — so  dear  that  it  was  the  duty  of  the  court  to  deter- 
mine the  matter  at  once  without  the  aid  of  the  jury?  It  is  not 
necessary  to  decide  whether  the  words  of  the  foreman  were  an 
order  to  plaintiff  to  return  to  work. 

We  are  of  opinion  that  the  decision  in  KeHey  v.  Cable  Go.  7 
Mont.  70,  is  decisive  of  the  motion  for  a  nonsuit  in  this  case. 
In  that  case  the  plaintiff  Kelley  was  a  laborer  in  the  mine  of 
defendant.  It  was  his  duty  to  go  on  shift  at  night,  and  work 
at  removing  material  thrown  down  by  the  miners  during  the 
day.    On  the  night  of  the  accident  he  went  to  work  as  usual. 
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and  in  performing  his  labor  an  explosion  took  place;  it  not 
being  clear  whether  from  a  missed  charge  or  a  piece  of  powder 
haying  been  accidentally  dropped  among  the  debris  in  which 
plaintiff  was  working.     The  opinion  of  the  court,  among  other 
things,  says:   ^^It  is  well  settled  that  this  foreman,  having 
the  authority  to  employ  and  discharge  the  plaintiff — in  fact, 
having  actually  employed  him  and  set  him  to  work  on  many 
previous  occasions,  and  on  this  very  night — under  such  circum-' 
stances  the  negligence  of  the  foreman  would  be  the  negligence 
of  the  defendant  corporation.     This  is  really  admitted  to  be  the 
law  and  the  fact  by  the  counsel  for  respondent.     (Spdrnan  v. 
Usher  Iron  Co,  56  Barb.  155.)     The  prima  faeie  presumption  is 
that  the  defendant  has  discharged  its  duty  to  plaintiff  in  this 
case.    Hence  this  presumption  must  be  overcome  by  proof  of 
fault  on  the  part  of  defendant,  by  sliowing  either  that  the  fore- 
man knew,  or  ought  to  have  know,  that  the  danger  to  which  the 
plaintiff  was  exposed  was  extraordinary ;  that  is,  that  there  was 
a  charge  of  blasting  powder  in  the  mine,  where  he  was  sent  to 
work,  which  had  not  been  fired.     (Wood  on  Master  and  Ser- 
vant, §  368.)     If  the  danger  is  such  that  the  master,  by  the  use 
of  reasonable  and  ordinary  care,  as  it  is  defined  in  Diamond  v. 
Northern  Pacific  Ry,  Co.  6  Mont.  580,  heretofore  quoted,  might 
have  known  of  it,  his  liability  is  the  same  as  if  he  had  known  it 
actually.     (Wood  on  Master  and  Servant,  §§  345,  348,  398,  and 
cases  cited.)    And  in  r^ard  to  the  ascertainment  of  the  condi- 
tion of  this  blast  the  plaintiff  had  a  right  to  presume  that  the 
defendant  had  done  its  duty,  and  to  act  on  that  presumption  in 
going  to  work  in  the  cross-cut,  where  the  blasts  had  been  fired, 
as  he  was  ordered.     (Wood  on  Master  and  Servant,  §  356; 
Gibsm  v.  Padfijo  R.  R.  Cb.  46  Mo.  170;  2  Am.  Rep.  497,  and 
cases  cited;  Wonder  v.  Baltimore  etc.  R,  R.  Cb.  32  Md.  411; 
3  Am.  Kep.  143;  Fort  Wayne  etc.  R.  R.  Co.  v.  GUdersleeve,  33 
Mich.  135.)     K  the  defendant  or  its  foreman  knew,  or  by  the 
use  of  reasonable  diligence  might  have  known,  of  the  existence 
of  the  danger  from  this  unexploded  blast,  it  was  his  bounden 
duty  to  convey  such  information  to  the  plaintiff.     (Boaster  v. 
Roberts,  44  Cal.  190-193;  13  Am.  Rep.  160;  Spdimn  v.  Fisher 
Iron  Co.  56  Barb.165.)" 

So  in  the  case  at  bar  it  would  have  required  but  little  dili- 
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genoe  on  tbe  part  of  the  foreman  to  have  known  of  the  danger 

from  this  unexploded  blast.     It  is  in  evidence  that  the  fuse  used 

would  burn  a  foot  a  minute.     The  foreman  could  have  readilj 

known  the  length  of  the  fuse  beyond  the  powder^  and  very  near 

how  much  time  was  required  to  explode  the  blast  or  make  it 

certain  that  the  blast  was  dead.     He  could  have  kept  time  after 

the  fuse  was  fired.     Three  k^  of  powder  in  rock  are  a  dan* 

gerous  agent.     As  above  observed,  these  facts  are  all,  as  the 

case  now  stands  on  motion  for  a  nonsuit,  admitted.     It  cannot 

be  held  that  it  so  dearly  appears  that  defendant  was  free  from 

negligence  that  the  court  was  justified  in  taking  the  matter  from 

the  jury,  and  deciding  the  case  as  an  undisputed  question  of  fact. 

It  is  ordered  that  the  judgment  be  reversed,  and  that  the  case 

be  remanded  for  a  new  trial. 

Beveraed. 
Blake,  C.  J.,  and  Habwood.,  J.,  concur. 


HOTCHKISS,    Appellant,    v.    MARION  et    al.,  Ee- 

SPONDENT8. 
[Sabmitted  March  28, 1892.    Decided  April  18. 1892.] 

OouimES—  Coupon  bonds— Funding  indebtedness — ConsHtulional  law.— The  iasn- 
ance  by  a  county  of  coupon  bonds  to  the  extent  of  one  hundred  and  fifty 
thousand  dollars  for  the  purpose  of  redeeming  outstanding  county  warrants  to 
that  amount  is  merely  a  change  in  the  form  of  a  subsisting  liability,  and  not  tbe 
creation  of  a  new  indebtedness  or  liability,  and  is  therefore  not  within  the 
inhibition  of  the  Oonstitution  and  laws  of  the  State,  which  proride,  in  effect,  that- 
counties  shall  not  incur  an  indebtedness  or  liability  for  any  single  purpose  in 
an  amount  exceeding  ten  thousand  doUars  without  the  approral  of  a  majority 
of  the  electors  of  the  county. 

BMMB—WarratUs  of  Missoula  County— Intereit  —  OonBtitutiofial  2at0.— Section 
794,  fifth  diyision  of  the  Compiled  Statutes,  enacted  by  the  territorial  legislature 
fixing  the  rate  of  interest  on  county  warrants  and  excepting  the  county  of  Mis- 
soula from  its  operation,  is  in  conflict  with  the  State  Oonstitution  (art.  T.  f  26), 
and  the  Act  of  Congress,  approved  July  30, 1886  (24  U.  S.  Stats,  p.  170),  pro- 
hibiting local  or  special  laws  regulating  county  aiEurs  or  the  rate  of  interest  on 
money,  and  it  is  therefore  not  Illegal  for  the  commissioners  of  Miseonla 
County  to  issue  coupon  bonds  to  redeem  the  outstanding  warrants  of  the  county. 

Constitutional  hAW—TUleof  act  of  legislaiure,  — The  Act  of  March  4, 1891,  en- 
titled "  An  act  to  amend  sections  790, 795,  796,  and  808,  fifth  diyision  of  the  Com- 
piled Statutes  of  Montana,"  relates  to  one  general  subject,  and  is  not  obnoxioos 
to  section  23,  article  v.  of  the  Constitution,  prohibiting  the  passage  of  a  law  OOD- 
taining  more  than  one  subject,  which  shaU  be  expressed  in  its  title. 

Appeal  from  Fourth  Judicial  Didrid,  Missoula  County. 
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Action  against  the  commissioners  of  Missonia  County  to 
restrain  the  issue  of  county  bonds.  Defendant's  demurrer  to 
the  complaint  was  sustained  by  Mabshall^  J.    Affirmed. 

MeOonndlf  (Xayberg  &  Gunn,  for  Appellant. 

Henri  J,  Haskell,  Attorney-Greneral,  and  jF.  C.  Webdery  for 
Respondents. 

m 

Blake,  C.  J. — The  complaint  allies  that  the  board  of 
county  commissioners  of  Missoula  County,  of  this  State,  made 
September  11,  1891,  the  following  order:  "It  is  therefore 
ordered  by  said  county  commissioners  that  coupon  bonds  to  the 
amount  of  $150,000  be  issued  on  the  credit  of  said  county  for 
the  purpose  of  redeeming  outstanding  county  warrants  to  that 
amount.  Such  bonds  shall  be  of  the  denomination  of  $1,000 
each,  and  shall  bear  date  January  1, 1892,  and  shall  be  redeem- 
able and  payable  in  twenty  years  after  the  date  thereof,  and 
shall  bear  interest  at  the  rate  of  six  per  cent  per  annum,  and 
such  interest  shall  be  represented  by  interest  coupons,  payable 
semi-annually  on  the  first  days  of  January  and  July  of  each 
year;  and  each  bond,  and  all  coupons  attached  thereto,  shall  be 
signed  by  the  chairman  of  the  board  of  county  commissioners, 
and  the  treasurer  of  said  county,  and  each  bond  shall  also  be 
sealed  and  countersigned  by  the  clerk  of  said  county,  and  each 
coupon  shall  be  signed  by  the  said  clerk.  Each  bond  issued 
shall  be  registered  by  said  county  treasurer  in  a  book  provided 
for  the  purpose,  which  shall  show  the  number  and  amount 
of  each  bond  and  to  whom  issued.  The  said  county  clerk 
is  hereby  ordered  to  give  notice  for  said  county  commissioners, 
by  advertisement  in  the  official  newspaper  published  in  said 
county,  and  also  in  one  or  more  newspapers  published  in  the 
city  of  N6w  York,  State  of  New  York,  for  a  period  of  not 
less  than  thirty  days  prior  to  the  time  said  bonds  are  to  be  sold, 
for  sealed  proposals,  which  shall  state  the  amount  of  such  bonds 
for  sale ;  and  the  parties  offering  the  highest  price  therefor  shall 
be  entitled  to  receive  the  amount  of  such  bonds  which  he  or 
they  may  offer  to  buy,  but  no  bonds  shall  be  sold  for  any  price 
less  than  the  par  value  thereof.  The  seventh  day  of  Decem- 
ber, 1891j  at  ten  o'clock  a.  m.,  is  fixed  as  the  day  for  receiving 
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BSLid  proposals  and  selling  said  bonds.  Each  bidder  to  submit 
a  certified  check  for  the  sum  of  $2^500,  as  an  evidence  of  good 
faith  in  bidding.'^  Said  board  made  December  8^  1891,  this 
order :  "  The  clerk  was  ordered  to  advertise  for  bids  for  the 
sale  of  Missoula  Countj  bonds  to  the  amount  of  $150,000  in 
the  official  newspaper  of  the  county,  and  also  in  one  or  more 
newspapers  published  in  the  city  of  New  York,  Said  bonds 
are  to  be  issued  for  the  purpose  of  redeeming  outstanding  county 
warrants  to  that  amount.  Bonds  to  be  redeemable  and  payable 
twenty  years  after  the  date  thereof,  and  shall  bear  interest  at 
the  rate  of  six  per  cent,  payable  semi-annually  on  the  first  days 
of  July  and  January,  to  be  issued  in  denominations  of  not  less 
than  $1,000,  and  to  be  sold  at  not  less  than  par  value.  Sealed 
bids  will  be  received  up  to  January  25,  1892,  at  two  P.  m. 
Each  bid  must  be  accompanied  by  a  certified  check  for  $2,500, 
which  amount  to  be  forfeited  in  case  of  the  refusal  of  the  suc- 
cessful bidder  to  take  bonds.'' 

It  is  also  alleged  that  the  date  of  the  sale  of  the  bonds  was 
changed  to  the  twenty-third  day  of  February,  1892.  The 
county  clerk  caused  the  proper  advertisement  for  the  bids  to  be 
published,  and  E.  H.  Rollins  and  Sons  were  declared  to  be  the 
purchasers  of  the  bonds.  The  floating  indebtedness  of  the 
county  at  this  time  was  about  $172,171.32,  which  was  evidenced 
by  county  warrants.  The  plaintiff  avers  that  the  board  did  not 
submit  the  question  of  the  issuance  of  the  bonds  to  the  qualified 
electors  of  the  county,  and  that  its  action  is  without  l^al 
authority  and  void.  It  is  further  alleged  that  the  board  of 
commissioners  will,  unless  restrained  by  the  court,  issue  the 
bonds  to  the  purchasers,  and  proceed  to  levy  and  collect  taxes 
for  the  purpose  of  paying  the  interest  thereon,  and  provide  a 
sinking  fund  for  the  payment  of  the  principal. 

The  court  below,  upon  the  reading  and  filing  of  the  com- 
plaint, granted  a  temporary  restraining  order,  and  enjoined  the 
county  commissioners,  county  clerk,  and  county  treasurer  from 
selling,  transferring,  or  issuing  the  bonds,  or  performing  any 
acts  in  relation  to  the  same.  Afterwards  the  demurrer  to 
the  complaint,  upon  the  ground  that  the  facts  therein  stated 
did  not  constitute  a  cause  of  action,  was  sustained  by  the 
court,  and   the  injunction  was  dissolved.     The  plaintiff  de- 
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clined  to  amend  his  pleading,  and  judgment  was  entered  for  the 
delendants. 

One  inquiry  is  presented  for  our  consideration:  Do  the  Con- 
stitution and  laws  of  the  State  require  the  board  of  commis- 
sioners of  Missoula  County  to  submit  to  the  voters  the  question 
of  the  issuance  of  said  bonds?  We  will  review  the  financial 
legislation  of  the  Territory  affecting  counties,  in  order  that  the 
matters  which  have  been  discussed  by  counsel  may  be  clearly 
understood.  The  fourth  legislative  assembly,  by  an  act  approved 
November  22,  1867,  authorized  the  county  commissioners  of 
the  several  counties  of  the  Territory  to  fund  the  debts  thereof 
by  the  issuance  of  bonds  in  lieu  of  the  outstanding  orders. 
(4th  Sess.  Stats,  p.  234.)  It  is  recorded  in  our  history  that 
these  statutory  provisions  were  repeatedly  executed,  and  bonded 
indebtedness  in  a  large  amount  was  incurred  by  counties,  and 
discharged.  The  financial  condition  of  the  Territory  improved 
with  the  growth,  and  many  special  laws  were  passed  to  secure 
the  same  object,  by  reason  of  the  high  rate  of  interest  which 
was  fixed  in  the  first  statute.  We  refer  to  some  of  these  enact- 
ments to  show  that  they  contained  similar  provisions :  Lewis 
and  Clarke  County:  7th  Sess.  Stats,  p.  640;  12th  Sess.  p.  95; 
iSth  Sess.  p.  138.  Missoula  County:  11  Sess.  Stats,  p.  91; 
12th  Sess.  p.  88;  13th  Sess.  p.  127.  Jefierson  County:  11th 
Sess.  Stats,  p.  96;  13th  Sess.  p.  132.  By  an  act  approved 
March  6,  1883,  the  legislative  assembly  enlarged  the  powers  of 
the  county  commissioners  in  issuing  bonds  to  redeem  the  out- 
standing indebtedness  of  their  respective  counties.  (13th  Sess. 
Stats,  p.  92.)  It  was  substantially  a  codification  of  the  general 
requirements  of  the  special  laws,  and  was  passed  to  avoid  the 
necessity  for  this  legislation,  which  arose  at  every  session. 
Some  of  the  sections  of  this  act  were  amended  in  the  year 
1887,  and  no  further  modification  has  been  made  by  the  legis- 
lative assembly. 

It  is  admitted  that  the  board  of  county  commissioners  of 
Missoula  County  has  complied  in  all  respects  with  the  law  as 
it  appears  in  the  Compiled  Statutes.  From  the  year  1867  to 
the  present  time  the  authority  of  a  board  of  county  commis- 
sioners to  issue  bonds  to  redeem  the  outstanding  warrants, 
orders,  and  bonds  of  a  county,  has  been  frequently  exercised 
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without  any  statutory  requirement  to  submit  tlie  question  to  the 
electors.  (Comp.  Stats,  div.  5,  §  808.)  There  has  been,  how- 
ever, a  marked  distinction  upon  this  subject  concerning  the 
issuance  of  bonds  by  the  county  commissioners  to  erect  public 
buildings  or  contract  a  loan:  The  first  legislative  assembly  of 
the  Territory,  by  an  act  approved  February  9,  1865,  gave  the 
boards  of  county  commissioners  the  power  to  borrow  money 
upon  the  credit  of  the  county  "for  the  erection  of  county  build- 
ings, or  to  meet  the  principal  expenses  of  the  county  in  case  of 
a  deficit  in  the  county  revenue.''  (1st  Sess.  Stats,  p.  601,  §  14.) 
But  a  board  could  not  borrow  money  for  these  purposes  "  with- 
out having  first  submitted  the  question  of  such  loan  to  a  vote 
of  the  electors  of  the  county.'*  (1st  Sess.  Stats,  p.  502,  §  15.) 
This  language  remained  without  any  change  until  the  admission 
of  the  Territory  into  the  Union.*  (Comp.  Stats,  div.  5,  §§  756, 
795.) 

Let  us  compare  this  legislation,  which  was  familiar  to  the 
members  of  the  constitutional  convention,  to  the  provisions  of 
our  Constitution:  "Private  property  shall  not  be  taken  or  sold 
for  the  corporate  debts  of  public  corporations,  but  the  legislative 
assembly  may  provide  by  law  for  the  funding  thereof,  and  shall 
provide  by  law  for  the  payment  thereof,  including  all  funded 
debts  and  obligations,  by  assessment  and  taxation  of  all  private 
property  not  exempt  from  taxation,  within  the  limits  of  the  Terri- 
tory over  which  such  corporations,  respectively,  have  authority." 
(Art.  xii.  §  8.)  "No  county  shall  incur  any  indebtedness  or 
liability  for  any  single  purpose  to  an  amount  exceeding  ten 
thousand  dollars  ($10,000)  without  the  approval  of  the  majority 
of  the  electors  thereof  voting  at  an  election  to  be  provided  by 
law."  (Art.  xiii.  §  5.)  The  Constitution,  in  these  plain  terms, 
has  empowered  the  legislative  assembly  to  provide  by  law  for 
the  funding  of  "all  funded  debts  and  obligations"  of  a  county. 

The  legislative  assembly  of  the  State,  by  an  act  approved 
March  4,  1891,  amended  section  808,  supra,  so  that  it  reads  as 
follows:  "The  county  commissioners  of  each  county  of  this 
State  shall  have,  and  are  hereby  given,  in  addition  to  the  powers 
already  conferred  on  them  by  law,  the  authority  to  issue,  on  the 
credit  of  their  respective  county,  coupon  bonds  to  an  amount 
sufficient  to  enable  them  to  redeem  any  or  all  legal  outstanding 
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bonds,  warrants,  or  orders,  and  also,  whenever  thereunto  anthop- 
ized  by  a  vote  of  the  electors  of  the  county,  they  shall  have 
authority  to  issue,  on  the  credit  of  their  respective  county,  coupon 
bonds,  for  the  purpose  and  to  the  amount  thereby  authorized/' 
The  same  act  also  amended  section  795,  supra,  so  that  it  reads 
as  follows :  "  The  board  of  county  commissioners  of  any  county, 
may,  when  in  its  judgment  it  is  advisable  for  the  county  to  incur 
an  indebtedness  or  liability  for  any  single  purpose  in  an  amount 
exceeding  ten  thousand  dollars  ($10,000),  submit  the  question 
to  the  qualified  electors  of  the  county/'  Section  795,  supraj  is 
as  follows:  '^The  board  of  county  commissioners  shall  not  bor- 
row money  for  the  purpose  specified  in  the  fourth  subdivision 
of  section  756,  chapter  39,  without  having  first  submitted 
tiie  question  of  such  loan  to  a  vote  of  the  electors  of  the  county/' 
The  subdivision  referred  to  is  identical  with  the  fourteenth 
section,  supra,  of  the  act  of  the  first  legislative  assembly  of  the 
Territory.  If  we  comprehend  the  words  of  these  statutes,  the 
fiscal  iK>licy  respecting  counties,  which  has  been  in  force  since 
the  organization  of  the  Territory,  has  been  continued  by  the 
Constitution.  This  appears  to  have  been  the  intention  of  the 
framers  of  that  instrument,  who  acted  with  a  full  knowledge 
of  this  history. 

It  is  plain  that  the  issuance  of  these  bonds,  which  changed 
the  form  of  the  outstanding  bonds,  warrants,  and  orders  of  the 
county  of  Missoula,  is  not  the  creation  of  a  new  indebtedness  or 
liability  within  the  constitutional  prohibition.  In  BlarUon  y, 
QmmUssUmers,  101  N.  C.  535,  Chief  Justice  Smith  said :  "  The 
mere  renewed  recognition  of  a  subsisting  liability  in  the  issue 
of  a  new  bond,  declared  in  the  very  act  which  authorizes  the 
issue  '  to  be  a  continuation  of  the  liability '  resting  upon  the 
county,  cannot,  upon  any  sound  reasoning,  be  deemed  the  creation 
of  a  new  debt,  in  the  sense  of  its  falling  under  the  restrictions 
applicable  to  new  contracts  of  indebtedness,  with  the  deprivation 
of  the  pre-existeut  means  of  enforcing  performance  by  the  levy 
of  the  necessary  taxes.''  Judge  Shiras  in  Cummins  v.  Doon, 
42  Fed.  fiep.  650,  said :  "The  refunding  of  an  existing  enforce- 
able debt  cannot  be  said  to  be  increasing  the  indebtedness,  and 
a  mere  chaage  in  the  evidence  of  the  debt  from  one  bond  to 
another,  or  from  a  judgment  into  a  bond,  is  not  within  the 
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constitutional  inhibition.  {Audin  v.  District  I)p.  of  Colony^  51 
Iowa,  102  ]  8.  C.&  St.  P.  Ry.  Co.  v.  County  of  Osceola^  45  Iowa, 
168/'  See,  also,  Sherman  Co.  v.  Simons,  109  U.  S.  739 ;  Powell 
V.  City  of  Madison,  107  lud.  110.)  The  Constitution  has  recog- 
nized and  preserved  the  distinction  between  laws  which  relate 
to  the  funding  of  an  indebtedness  which  is  already  in  existence, 
and  the  incurring  of  new  liabilities  to  an  amount  exceeding 
$10,000.  The  approval  of  a  majority  of  the  electors  is  not 
essential  to  the  validity  of  this  action  of  the  board  of  county 
commissioners  of  Missoula  County. 

It  is  intimated  in  the  brief  that  some  of  the  warrants  which 
are  to  be  redeemed  do  not  bear  interest,  and  that  it  is  illegal  for 
the  board  of  county  commissioners  to  issue  coupon  bonds  there- 
for. No  aHegation  to  this  effect  is  contained  in  the  complaint, 
but  the  appellant  calls  our  attention  to  the  statute :  ^' All  county 
warrants  that  may  be  drawn  after  the  first  day  of  March,  A.  D. 
1881,  by  the  proper  authorities  of  any  county,  after  having  been 
presented  to  the  county  treasurer  of  the  resi)ective  counties  of 
this  Territory,  and  by  them  indorsed,  ^  Not  paid  for  want  of  funds 
in  the  treasury,'  from  and  after  said  date  of  presentation  and 
indorsement,  shall  draw  interest  at  the  rate  of  seven  per  centum 
per  annum:  provided,  that  the  provisions  of  this  section  shall 
not  apply  to  the  county  of  Missoula,  in  this  Territory."  (Comp. 
Stats,  div.  5,  §  794.)  Conceding  that  the  warrants  of  Missoula 
County  are  not  interest  bearing,  the  position  of  appellant  can- 
not be  sustained.  The  same  point  was  raised  in  Chapman  v. 
Morris,  28  Cal.  393,  and  it  was  held  that  an  act  of  the  l^islature 
which  produced  this  result  was  constitutional. 

We  deem  it  proper  to  say  that  this  proviso  to  section  794, 
supra,  is  in  conflict  with  the  Constitution  of  the  State,  and  an 
act  of  Congress  approved  July  30,  1886,  which  declares  that 
the  legislature  of  the  Territory  '^  shall  not  pass  local  or  special 
laws''  regulating  county  affairs,  or  the  rate  of  interest  on  money. 
(24  U.  S.  Stats,  p.  170.)  Section  794,  supra,  was  first  enacted 
February  7,  1881,  as  an  amendment  to  the  Revised  Statutes. 
(12th  Sess.  Stats,  p.  84.)  We  think  that  the  proviso  was  repealed 
by  an  act  concerning  Missoula  County,  which  was  approved 
March  3, 1883.  (13th  Sess.  Stats,  p.  127.)  The  fourth  section 
declared  that  '^from  and  after  the  first  day  of  January,  1885 
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the  laws  of  the  Revised  Statutes  of  Montana  pertaining  to  the 
general  management  and  government  of  other  counties  of  Mon- 
tana shall  be  in  full  force  and  efiect  in  Missoula  County.'^  The 
act  also  repealed  some  special  laws  regarding  Missoula  County, 
and  it  is  evident  that  the  real  purpose  is  to  abrogate  all  statutes, 
immunities,  and  privileges  in  its  behalf.  Through  an  over- 
sight, the  proviso  was  re-enacted  March  1,  1887.  The  Consti- 
tution has  solemnly  ordained,  in  similar  words,  the  foregoing 
prohibition  with  respect  to  this  special  legislation.  (Art.  v. 
§  26.)  We  are  satisfied  that  the  county  warrants  of  all  the 
counties  of  the  Territory  and  State  which  have  been  regularly 
drawn  by  the  proper  officers  since  January  1,  1885,  have  been 
governed  by  the  same  law,  and  bear  interest  under  the  same  con- 
ditions. The  commissioners  have  conformed  to  the  statutes  in 
making  the  order  stipra,  and  the  validity  of  the  bonds  described 
in  the  complaint  cannot  be  questioned. 

The  title  of  the  act  supra  of  the  legislative  assembly  of  the 
State  is  "  An  act  to  amend  sections  790,  795,  796,  and  808  of 
the  fifth  division  of  the  Compiled  Statutes  of  Montana."  It 
is  suggested  by  appellant  that  more  than  one  subject  is  therein 
contained  which  is  not  expressed  in  the  title,  and  that  the  Con- 
stitution has  been  violated.  ^'No  bill,  except  general  appropri- 
ation bills,  and  bills  for  the  codification  and  general  revision  of 
the  laws,  shall  be  passed  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title;  but,  if  any  subject 
shall  be  embraced  in  any  act  which  shall  not  be  expressed  in 
the  title,  such  act  shall  be  void  only  as  to  so  much  thereof  as 
shall  not  be  so  expressed."  (Art.  v.  §  23.)  This  act  relates  to 
one  general  subject.  The  first  section  prescribes  the  time  when 
the  county  bonds  shall  be  redeemable.  The  second  section 
defines  the  duty  of  the  county  commissioners  in  submitting  to 
the  people  the  question  of  incurring  county  indebtedness.  The 
third  section  refers  to  the  notice  of  election  which  may  be  called 
under  the  second  section.  The  fourth  section  points  out  the 
authority  of  the  county  commissioners  to  issue  bonds  to  redeem 
outstanding  bonds,  warrants,  or  orders.  These  sections  of  the 
Compiled  Statutes,  which  are  amended  by  this  act,  are  com- 
prised in  the  chapter  which  treats  of  county  finances,  bonds, 
and  warrants,  and  are  germane  to  the  object  of  the  bill.     This 
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restriction  upoa  legislative  power,  which  has  been  incorporated 
in  the  Constitution  of  many  States,  has  been  interpreted  bj  the 
courta  Judge  Cooley  has  thoroughly  considered  this  clause, 
and  says :  ''It  may  therefore  be  assumed  as  settled  that  the  pur- 
pose of  these  provisions  as:  ttrd.  To  prevent  hodge[)odge 
or  'logrolling'  legislation.  Seocynd,  To  prevent  surprise  or 
fraud  upon  the  legislature  by  means  of  provisions  in  bills  of 
which  the  titles  gave  no  intimation,  and  which  might,  there- 
fore, be  overlooked,  and  carelessly  and  unintentionally  adopted. 
....  The  general  purpose  of  these  provisions  is  accomplished 
when  a  law  has  but  one  general  object,  which  is  fairly  indicated 
by  its  title.  To  require  every  end  and  means  necessary  or  con- 
venient for  the  accomplishment  of  this  general  object  to  be  pro- 
vided for  by  a  separate  act,  relating  to  that  alone,  would  not 
only  be  unreasonable,  but  would  actually  render  l^islation 
impossible There  has  been  a  general  dis{)osition  to  con- 
strue the  constitutional  provision  liberally,  rather  than  to 
embarrass  legislation  by  a  construction  whose  strictness  is  un- 
necessary to  the  accomplishment  of  the  beneficial  purposes  for 
which  it  has  been  adopted."  (Const.  Lim.  [4th  ed.]  175,  178 ; 
Davia  v.  SUdCy  7  Md.  151;  61  Am.  Dec  331,  and  notes.) 

The  Supreme  Court  of  the  United  States  has  decided  that 
statutes  similar  to  that  under  investigation  are  not  obnoxious  to 
this  constitutional  provision.  {Montclair  v.  Ramsdell,  107  U.  S. 
153;  Otoe  Co.  v.  Baldwin,  111  U.  S.  16;  Aokley  School  Did.  v. 
HaU,  113  U.  S.  141;  Mahomet  v.  QwickenbuHh^  117  U,  S.  608; 
Carter  Co.  v.  Siiiimy  120  U.  S.  522.) 

It  is  ordered  that  the  judgment  be  affirmed. 

Affirmed. 
Harwood,  J.,  and  De  Witt,  J.,  concur. 


STATE,  Respondent,  v.  RAYMOND,  Appellant. 

[Submitted  March  9, 1892.    Decided  April  18, 1892.] 

Cbihinal  Law  —  Gambling  license -^Svidenoe.  —In  a  criminal  prosecution  for  keep- 
ing a  room  where  £aro  is  dealt  and  played  without  first  obtaining  a  license 
therefor,  testimony  by  a  witness  for  the  State  that  he  had  visited  the  place  at 
least  a  dozen  times  daring  the  period  corered  by  the  information,  and  almost 
always  saw  defendant  either  dealing  faro  or  iltting  about  the  place,  which  ha 


12  Mont]  State  v.  Raymond.  227 

deecribed  as  defenduif b  room,  and  that  fhe  defendant  was  running  <he  game, 
coupled  with  the  faot  that  the  defendant  afterwards  took  out  a  license  for  con- 
ducting the  same  business,  is  sufficient  to  prove  that  defendant  kept  the  room 
in  question. 

SAum-— Same — Completed  ojftfnse.— The  keeping  of  a  room  where  faro  is  dealt 
without  first,  beforp  actually  engaging  in  such  business,  paying  the  license 
required  by  law  in  such  oases,  is  a  completed  o£fense  which  is  not  condoned  by 
an  after  payment  and  acceptance  by  the  county  treasurer  of  a  license  lee  cover- 
ing the  period  during  which  such  room  had  been  kept  without  a  license. 

LicENSEB — OoUedum  for  poet  period, — Because  one  liable  for  the  payment  of 
a  license  fee  does  not  pay  at  the  time  when  the  law  requires  him  so  to  do,  he 
is  not  thereby  released  from  payment  altogether,  and  it  is  within  the  aaihority 
of  the  county  treasurer  to  collect  and  receipt  for  the  fee  due  for  such  past 
period  as  weU  as  for  future  period. 

Appeal  from  First  Judicial  District,  Lewis  and  Qarke  County. 

Information  for  keeping  a  room  where  faro  was  dealt  and 
played^  without  first  obtaining  a  license.  Defendant  was  tried 
before  Hunt,  J.    AiBrmed. 

JRufus  C,  Oarland,  for  Appellant. 

Henri  J,  HaskeU,  Attorney-General,  for  the  State,  Respondent. 

De  Witt,  J. — The  defendant  was  informed  against  January 
28, 1892,  and  was  afterwards  tried  and  convicted  for  the  offense 
of  keeping  a  room  where  faro  was  dealt  and  played,  from  the 
fifth  day  of  January,  1892,  to  the  fifteenth  day  of  January, 
1892,  without  first  obtaining  a  license  therefor.  His  motion 
for  a  new  trial  was  denied.  He  appeals  from  the  judgment  of 
conviction.  The  statute  provides,  in  section  10,  page  75,  15th 
Extra  Session  Laws,  1887,  as  follows:  "Any  person  .... 
who  shall  keep  any  house  or  saloon,  room  or  club-room,  where- 
any  banking  game  or  game  of  chance  is  dealt  or  played  for 
money,  or  anything  representing  money,  or  having  money  value, 
is  used,  bet,  ventured,  or  hazarded,  shall,  before  starting  such 
business,  pay  a  license  of  $100  per  quarter,  and,  in  addition 
thereto^  such  person  or  persons  shall  pay  a  license  for  each  table 
.  ...  on  which  the  game  commonly  called  'faro'  is  dealt  or 
played,  $40  per  month Any  person  violating  the  pro- 
visions of  this  section  shall,  npon  conviction,  be  fined,''  etc. 

The  defendant  assigns  error,  in  that  his  motion  to  instruct 
the  jury  to  return  a  verdict  of  not  guilty  should  have  been 
granted,  for  the  reason  that  the  State  did  not  prove  that  the 
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defendant  kept  the  room  in  wliich  the  game  was  played.  But 
one  Brown,  a  witness  for  the  State,  testified  that  he  visited  the 
room  where  the  said  game  of  faro  was  dealt  a  dozen  times 
between  the  fifth  and  fifteenth  days  of  January,  1892;  that  he 
almost  always  saw  defendant  there,  either  dealing  faro  or  sitting 
about  the  place.  He  says  that  defendant  was  running  the  game. 
He  describes  going  to  the  room  frequently  between  these  dates, 
and  described  it  as  the  defendant's  room.  Furthermore,  as 
appears '  below,  the  treasurer  testified  that  the  defendant  after- 
wards took  out  a  license  for  conducting  this  very  business. 
We  are  of  opinion  that  the  evidence  was  sufficient  to  prove  that 
defendant  kept  the  room. 

Another  ground  upon  which  defendant  urges  that  his  motion 
to  instruct  the  jury  should  have  been  granted,  is  as  follows: 
The  State  introduced  as  a  witness  the  deputy  county  treasurer. 
He  testified  that  about  noon  of  January  15th  defendant  called 
at  his  office,  and  that  the  stubs  of  his  license  book  show  the 
following  entry:  — 

"No.  3999.  License  issued  January  15,  1892,  to  George 
W.  Raymond  of  Helena.  Occupation,  gambling  house  and 
faro  game.  Granted  January  5,  1882.  Expires  February  5, 
1892.     Paid  $73.33.  K.  P.  Barden, 

"County  Treasurer  of  Lewis  and  Clarke  County." 

The  treasurer  said  that  the  books  showed  that  the  license 
was  issued  on  January  15th,  and  this  fact  seemed  to  be  conceded. 
Furthermore,  it  was  admitted  by  the  defendant,  through  his 
counsel,  in  open  court  that  it  should  be  a  part  of  the  testimony 
of  the  Stat^  in  chief  that  it  was  the  fact  that  defendant  made 
no  application  for  a  license  until  the  fift^eenth  day  of  January, 
1892. 

The  offense  is  charged  as  having  been  committed  between  the 
fifth  and  fifteenth  days  of  January,  1892.  The  license  was 
issued  on  the  15th  to  cover  a  period  from  the  5th  of  January 
to  the  5th  of  February.  It  is  apparent  from  the  reoord  upon 
the  license  stub  and  from  the  evidence  that  the  word  "granted '' 
was  used  to  designate  the  period  of  time  for  which  defendant 
paid  the  license.  The  defendant  paid  the  same  to  the  treasurer 
on  the  15th.  He  did  not  apply  for  a  license  prior  to  that  date. 
The  license  was  issued  on  that  day.     It  was  to  cover  a  period 
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a  portion  of  which  was  before  the  15th;  in  other  words,  the 
treasurer  antedated  the  license  in  reference  to  the  period  which 
it  was  to  cover.  He  collected  for  a  past  period  as  well  as  a 
future  one.  We  have  no  doubt  of  the  treasurer's  authoritv  to 
collect  and  receive  payment  for  a  past  period.  The  amount  of 
license  fee  is  specified,  and  the  time  of  the  payment  is  specified, 
in  the  statute.  Because  one  liable  to  pay  does  not  pay  at  the 
time  when  the  law  requires  him  so  to  do,  this  does  not  release 
him  from  payment  altogether.  Then,  if  the  defendant  owed 
this  amount  for  a  license,  the  treasurer  was  authorized  to  receive 
it,  and,  if  authorized  to  receive  it,  it  certainly  is  also  within  his 
duty  to  receipt  for  it.  So  it  is  admitted  that  defendant  made 
no  application  for  the  license,  and  consequently  did  not  obtaiu 
or  pay  for  it  prior  to  January  15th. 

So  the  ruling  question  in  this  case  is  whether  the  State,  after 
having  collected  a  license  fee  from  defendant,  which  was  due 
for  his  doing  business  from  January  5th  to  January  15th,  can- 
not prosecute  him  for  the  oflense  of  doing  that  business  without 
having  first  paid  the  license.  When  defendant  kept  the  room 
where  fiiro  was  dealt  without  having,  before  starting  such  busi- 
ness, paid  a  liceuse,  the  offense  was  complete.  Is  the  after- 
acceptance  of  the  license  fee  by  the  treasurer  a  condonation  of 
the  offense,  and  an  estoppel  against  the  State?  Upon  this 
point  the  defendant  relies  upon  several  cases,  one  of  which  is 
State  v.  White,  23  Ark.  275.  That  case  was  one  of  selling 
liquor  without  a  license.  But  the  license  fee  had  been  actually 
paid,  and  the  liceuse  granted  by  the  county  court  before  defend- 
ant sold  the  liquors;  but  the  license  had  not  been  issued  by  the 
derk.  Vannoy  v.  State,  64  Ind.  447,  was  also  a  case  as  to  a 
liquor  license.  The  sale  was  made  after  the  grant,  but  before 
the  issuance  of  the  license.  The  same  is  true  in  State  v.  Wilcox, 
66  Ind.  557.  Also  in  the  South  Carolina  case,  OUy  Council 
of  QwrlesUm  v.  Ckyideis,  2  Bail.  186.  In  all  these  cases  the 
grant  of  the  license  was  prior  to  the  business  done  under  said 
license.  But  in  the  case  at  bar  the  license  was  not  granted, 
issued,  applied  for,  or  paid  for,  until  after  the  business  was  done 
for  which  the  liceuse  was  required.  The  above  cases  are  not  in 
point. 

The  main  proposition  in  this  case  is  whether  the  afler  pay- 
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ment  by  defendant  of  the  license  fee,  and  the  treasurer's  accept- 
ance of  the  same,  as  above  set  forth,  operate  practically  as  a 
condonation  of  the  offense.  {Elsberry  v.  StcUe,  52  Ala.  8.)  We 
cannot  consent  to  this  doctrine,  nor  can  we  agree  that,  in  the 
face  of  the  very  peremptory  provisions  of  the  law  as  to  gam- 
bling licenses,  persons  may  go  on  with  that  business,  and  pay  no 
license,  and  totally  disregard  the  law  until  they  are  detected, 
and  their  offense^  both  in  act  and  intent^  is  complete  and  clear^ 
and  then  obtain  condonation  by  doing  that  which  the  law 
positively  required  them  to  do  before  they  commenced  tlieir 
business.  And,  in  addition  to  the  requirements  to  take  out  a 
license  before  commencing  business^  the  law  requires  that  the 
license  for  this  class  of  business  shall  be  posted  at  the  plaoe  of 
business.  It  would  be  very  easy  to  point  out  the  disasters  and 
complications  arising  from  such  practice,  as  above  suggested. 
(See  SUde  v.  Hughes,  24  Mo.  147;  StaJte  v.  PaU,  67  Mo.  488 ; 
El8be)ry  v.  Statey  62  Ala.  8;  Bolduo  v.  Raiidall,  107  Mass.  121; 
Bishop  on  Statutory  Crimes^  §  1001,  and  cases  cited.)  These 
views  dispose  of  the  appeal. 

It   is  ordered   that   the  judgment  of  the  court  below  be 
affirmed,  and  that  it  l)e  carried  out  as  therein  directed. 

Affiarmed. 
Blake,  C.  J.,  and  Harwood,  J.,  concur. 
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-^^^^'  [Submitted  April  20, 1892.    Decided  May  2, 1892.] . 

OBimiXKL'Lkir — Attempt  to  oommU  an  aMavU  with  a  deadly  toeapon— Proof, -^ 
Upon  a  trial  for  an  attempt  to  commit  aa  assault  with  a  deadly  weapon,  where 
it  appeared  that  the  defendant  pointed  a  rifle  at  the  complainant  in  a  threaten- 
ing manner,  accompaoying  the  act  with  threats  to  shoot,  it  is  error  for  tha>«0Qrt, 
in  regarding  the  matter  as  a  question  of  law,  to  instruct  the  jury  to  acquit  the 
defendant  upon  the  ground  that  the  rifle  was  not  a  deadly  weapon,  in  that  it  was 
not  shown  to  be  loaded,  as  under  such  circumstances  the  fact  that  the  rifle  was 
not  loaded  was  a  matter  of  defense. 

Appeal  from  Third  Judicial  District^  Deer  Lodge  County. 

Information  for  attempt  to  commit  an  assault  with  a  deadly 
weapon.  Defendant's  motion  for  an  instruction  to  acquit  was 
granted  by  Durfee,  J.    Reversed. 

•Opinion  on  rehearing,  post,  page  800. 


i 
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Statement  of  the  facts  prepared  by  the  judge  delivering  the 
opinion. 

The  information  in  this  case  was  for  an  attempt  to  commit  an 
assault  with  a  deadly  weapon,  with  the  intent  to  commit  a  vio- 
lent injury  upon  the  person  of  Gteorge  W.  Nelson.  On  the 
trial  of  the  case  the  State  introduced  its  testimony,  the  gist  of 
which,  as  far  as  this  appeal  is  concerned,  is^as  follows:  The 
defenciaut  met  the  complaining  witness,  Nelson,  upon  the  road. 
Nelson  was  driving  a  team  loaded  with  wood.  Defendant 
stopped  Nelson,  and  ordered  him  off  the  road.  Nelson  declined 
to  go,  when  the  defendant  called  to  his  house  for  his  rifle. 
Nelson  followed  the  road  for  about  two  hundred  and  fifly  feet, 
when  he  was  met  by  the  defendant,  where  the  following  collo- 
quy took  place,  quoting  Nelson's  testimony :  "  *  Will  you  stop?' 
I  said,  'Yes.  You  will  shoot,  will  you?'  He  did  not  answer, 
but  said,  'Turn  around  quick,  or  I  will  blow  your  head  off;' 
and  I  turned  around."  The  witness  further  testified  that  the 
defendant  ''had  the  rifle  this  way  [indicating],  one  hand  on  the 
trigger  and  one  on  the  barrel.  He  came  up  within  twenty  or 
thirty  feet  of  me.  He  had  the  rifle  in  front  of  him,  towards 
me.  He  said :  '  If  you  move  another  step  forward,  I  will  blow 
your  head  off.  Turn  around,  and  turn  around  quick.' "  It  was 
further  testified  on  behalf  of  the  State  that  the  defendant  pointed 
the  rifle  at  the  complaining  witness.  Two  other  witnesses  besides 
Nelson  testified  to  practically  the  same  facts.  It  appears  that 
the  conduct  of  defendant  was  angry  and  threatening. 

At  the  close  of  the  testimony  for  the  State  the  defendant 
moved  the  court  to  instruct  the  jury  to  acquit  the  defendant,  on 
the  ground  that  the  material  allegations  of  the  information  were 
not  proven,  in  this:  that  it  was  not  proven  that  the  gun  was 
loaded,  and  that  proof  of  pointing  the  gun,  with  threats,  is  iusuf- 
ficient  to  sustain  the  information.  Some  other  points  are  dis- 
cussed by  counsel  in  their  briefs,  but  the  proposition  upon  which 
the  decision  below  was  made  was  simply  that  there  was  a  fiiilure 
of  proof  that  the  weapon  used  was  a  deadly  weapon,  for  the  rea- 
son that  it  was  not  shown  that  the  gun  was  loaded.  The  District 
Court,  on  this  ground,  instructed  the  jury  to  acquit,  and  judgment 
was  entered  in  favor  of  defendant.  The  State  appeals.  The  one 
proposition,  as  set  forth  in  the  statement,  will  be  discussed. 
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Henri  J.  Haskell,  Attorney-General,  W.  8.  Shaw,  and  H.  F* 
T'duSj  for  the  State,  Appellant. 

H.  R.  WhitehiUf  for  Respondent. 

De  Witt,  J.  —  It  is  not  questioned  but  a  loaded  rifle  is  a 
deadly  weapon.  In  this  case  a  rifle  was  used.  It  was  used 
with  threats.  The  defendant  said  that  he  would  blow  Nelson's 
liead  off.  He  thus  threatened  to  do  that  which  he  could  do  only 
if  the  gun  were  loaded.  The  gun  could  be  used,  as  threatened 
to  be  used,  only  when  loaded.  Under  these  circumstances,  on 
an  information  for  an  attempt,  must  the  ^tate  prove  that  the 
gun  was  loaded,  or  is  it  a  matter  of  defense  to  show  the  fact  (if 
it  be  a  fact)  that  there  was  no  load  in  the  gun  ?  This  was  the 
proposition  fairly  before  the  District  Court,  and  that  upon  which 
we  will  decide  the  appeal.  It  seems  to  be  a  first  impression  in 
this  jurisdiction.  Whether  the  instrument  in  question  was  a 
deadly  weapon  has  been  held  to  be  a  question  of  fact  for  the 
jury.  {Doerimg  v.  State,  49  Ind.  56 ;  19  Am.  Rep.  669.)  Also, 
that  it  was  a  matter  of  law  for  the  court.  {State  v.  Riggy  10 
Nev.  284 ;  Bishop  on  Criminal  Law,  §  335.)  It  has  also  been 
held  that  it  is  sometimes  a  mixed  question  of  law  and  fact. 
(Bidhop  on  Criminal  Law,  §  335,  note  4.)  But  we  may  p^  a 
decision  of  that  point. 

The  District  Court  took  the  matter  as  a  question  of  law,  and 
we  will  only  inquire  whether  it  was  correctly  decided  from  that 
point  of  view.  The  authorities  are  not  uniform.  In  State  v. 
NappeVf  6  Nev.  113,  it  was  directly  held,  in  a  case  of  this 
nature,  that  the  court  should  have  directed  a  verdict  for  the 
defendant,  for  the  reason  that  it  was  not  proven  that  the  pistol 
was  loaded.  This  case  cites  StcUe  v.  SwailSf  8  Ind.  524 ;  65 
Am.  Dec.  772.  But  the  latter  was  a  very  different  case.  There 
it  seems  to  have  appeared  affirmatively  that  the  gun  was  charge<l 
with  only  powder  and  a  light  cotton  wad,  and  the  court  held, 
in  the  State's  appeal,  that  the  following  instruction  was  not 
error:  "If  you  believe  from  the  evidence  that  at  the  time  the 
defendant  fired  the  gun  at  said  Lee,  it  was  not  charged  witli 
anything  but  powder  and  a  light  cotton  wad,  Swails  being  at 
the  distance  of  forty  feet  from  Lee  at  the  time,  and  that  at  that 
distance  the  life  of  Lee  was  not  at  all  endangered  or  put  in 
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jeopardy  by  the  act  of  Swails  id  discharging  the  gun  at  him,  in 
consequence  of  the  manner  in  which  it  was  loaded,  the  defend- 
ant cannot  be  convicted,  although  he  may  have  thought  that 
the  gun  was  properly  loaded  with  powder  and  ball,  and  although 
he  may  have  intended  to  murder  Lee."  This  case  is  also 
referred  to  in  Wharton's  Criminal  Law,  section  1280,  cited  in 
the  Nevada  case  above.  The  Nevada  case  also  cites  State  v. 
yealj  37  Me.  468.  But  the  Maine  case  does  not  go  to  any  such 
extent  as  does  the  Nevada  case.  The  case  ofFastbinder  v.  State, 
42  Ohio  St.  341,  decided  by  a  divided  court,  and  cited  by 
respondent,  was  decided  largely  upon  the  ground  that  the  cir- 
cumstances of  the  case  did  not  show  an  intent  to  commit  the 
offense  charged. 

It  is  said  in  State  v.  SJiepard,  10  Iowa,  126 :  "  Mr.  Greenleaf 
(vol.  1,  §  59)  states  that  the  presenting  a  gun  or  pistol  at  a  per- 
son is  an  assault.  But  he  adds  that '  whether  it  be  an  assault 
to  present  a  gun  or  pistol,  not  loaded,  but  doing  it  in  a  manner 
to  terrify  the  person  aimed  at,  is  a  point  upon  which  learned 
judges  have  differed  in  opinion.'  It.  is  held  to  be  such  in 
Regina  v.  St,  Oeorge^  9  Car,  &  P.  483;  State  v.  Smithy  2  Humph. 
457.  (And  see  Vaiighan  v.  State,  3  Smedes  &  M.  553;  State 
v.  Benedict,  11  Vt.  236;  34  Am.  Dec.  688.  But  on  the  con- 
trary, see  BlaJce  v.  Barnard,  9  Car.  &  P.  626;  Regina  v. 
Baker,  1  Car.  &  K.  254;  Regina  v.  James,  1  Car.  &  K. 
530,  which  last  two  cases,  however,  were  under  a  statute.) 
Wharton's  Criminal  Law,  page  545,  says  that  it  is  not  an 
assault,  and  cites  only  the  above  case  of  Regina  v.  JamesJ^ 
This  opinion  further  holds:  ^' After  reviewing  the  question  in 
its  various  lights,  we  are  inclined  to  hold  with  those  who  regard 
it  as  an  assault  where  the  person  aimed  at  does  not  know  but 
that  the  gun  is  loaded,  or  has  no  reason  to  believe  that  it  is  not." 
Simply  pointing  a  pistol  at  one,  or  drawing  a  weapon,  is  not,  in 
itself,  an  assault,  if  the  person  so  acting  says  or  does  that  which 
makes  it  clear  that  he  has  no  intention  to  commit  an  assault. 
Such  w&s  the  situation  in  the  oft-cited  example  of  him  who  laid 
Lis  hand  on  his  sword  and  said :  '^  If  it  were  not  assize  time,  I 
would  not  take  such  language  from  you."  And  also  the  instance 
of  one  remarking:  "If  it  were  not  for  your  gray  hairs,  I 
would  tear  your  heart  out."    As  remarked  in  Keefe  v.  State, 


234  State  v.  Hebron.  [Mar.  T.,  1892 

19  Ark.  192:  ^'la  these  cases  there  was  held  to  be  no  assault, 
because  the  words  explained  the  act,  and  took  away  the  idea  of 
an  intent  to  commit  an  assault/'  (See,  also,  Ridids  v.  SUiiey  1 
Sneed,  606,  and  Stale  v.  Church,  63  N.  C.  15.) 

But  in  the  case  at  bar  defendant's  declarations  of  his  intent 
to  commit  the  assault  are  very  plain.  Nor  does  it  matter  that 
he  put  his  threats  in  an  alternative  —  that  is,  using  the  lan- 
guage, "Turn  around,  or  I  will  blow  your  head  off."  In  the 
language  of  the  Arkansas  case,  supra:  "But  where  the  weapon 
is  drawn,  and  the  threat  to  use  it  is  merely  conditional,  it  may 
nevertheless  be  an  assault.  As  where  the  defendant,  standi ug 
within  a  few  feet  of  the  prosecutor,  presented  a  pistol  at  him, 
saying,  *If  you  do  not  turn  the  Negro  loose,  I  will  shoot  you,^ 
etc.  {Stale  v.  Cherry y  11  Ired.  475.)  So,  where  the  defendant 
raised  an  ax,  within  striking  distance  of  another,  and  said, 
*Give  up  the  gun  or  I'll  split  you  down,'  and  the  person  at 
the  time  did  not  give  up  the  gun,  but  proposed  some  arrange- 
ment upon  which  the  defendant  let  the  ax  down,  it  was  held 
that  he  was  guilty  of  an  assault.  {Stale  v.  Morgan,  3  Ired.  186 ; 
38  Am.  Dec.  714."  See,  also.  Beach  v.  Hancock,  27  N.  H. 
223;  59  Am.  Dec.  373,  and  Ridhele  v.  Stale,  supra.)  Cases 
wherein  it  appears  in  evidence  that  the  gun  was  not  loaded  are 
not  in  point.  If  the  gun  had  been  shown  to  be  unloaded,  that 
would  have  presented  another  question,  upon  which  we  are  not 
now  called  upon  to  pass. 

'  This  case  is  a  prosecution  for  an  attempt^  The  attempt  is 
clear.  The  intent  is  expressly  declared  by  defendant  himself.* 
The  ability  is  proven,  that  is,  if  the  gun  was  loaded.  Under 
these  circumstances  it  has  been  held  that  the  gun  is  presumed  to 
be  loaded  (see  Keefe  v.  Slate,  Beach  v.  Hancock,  and  Richels  v. 
Stale,  supra),  and  that  the  fact  that  it  was  unloaded  was  a  matter 
of  defense.  (See  cases  last  cited,  and  Crow  v.  State,  41  Tex. 
468.)  We  find  the  following  in  Russell  on  Crimes  (vol.  1, 
p.  1019):  "It  has  been  laid  down  by  a  very  learned  judge, 
notwithstanding  a  contrary  opinion  in  an  earlier  case,  that  if  a 
person  present  a  pistol,  purporting  to  be  a  loaded  pistol,  so  near 
as  to  produce  danger  to  life  if  the  pistol  had  gone  off,  it  is  an 
assault  in  point  of  law,  although  in  fact  the  pistol  be  unloaded. 
Tiie  learned  judge  said:   *My  idea  is  that  it  is  an  assault  to 
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present  a  pistol  at  all,  whether  loaded  or  not.  If  you  threw 
the  powder  out  of  the  pan,  or  took  the  precussion  cap  off,  and 
said  to  the  party,  "This  is  an  empty  pistol,"  then  that  would  be 
no  assault,  for  there  the  party  must  see  that  it  was  not  possible 
that  he  should  be  injured;  but  if  a  person  presents  a  pistol 
which  has  the  appearance  of  being  loaded,  and  puts  the  party 
into  fear  and  alarm,  that  is  what  it  is  the  object  Of  the  law  to 
prevent,*"  {Regina  v.  8L  Oeorge,  9  Car.  &  P.  483.  See,  also, 
Wharton's  Criminal  Law,  §  1244,  and  State  v.  Churchy  supra,) 

Although  there  is  a  division  of  views  in  the  decided  cases, 
we  think  that  the  better  opinion  is  that,  if  a  firearm  is  the 
alleged  deadly  weapon  —  a  weapon  the  only  ordinary  use  of 
which  is  by  its  being  loaded — if  it  be  pointed  at  the  com- 
plainant in  a  threatening  manner,  if  defendant  make  threats  to 
shoot,  if  the  circumstances  are  such  as  would  exist  if  one  were 
using  a  loaded  gun — in  short,  that  if  all  the  elements  of  the 
offense  be  made  out,  as  required  by  the  criminal  laws  and  pro- 
cedure, except  the  direct,  we  may  say  visual,  proof  that  the 
weapon  is  loaded — under  these  circumstances  a  direction  to 
the  jury  to  acquit  is  error;  and  the  fact  that  the  guu  was 
unloaded  (if  such  be  the  fact)  is  a  matter  of  defiense.  Such 
view  seems  to  be  held  by  the  weight  of  authority,  and  such  is 
the  only  practical  view  in  the  enforcement  of  the  statute  in 
reference  to  assaults  with  deadly  weapons  of  this  character. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court 

be  reversed,  and  the  case  remanded  for  a  new  trial. 

Reversed, 
Bi^AKE,  C.  J.,  and  Harwood,  J.,  concur. 


STATE,  Appellant,  v.  FOURNIER,  Respondent. 

[Submitted  April  20, 1892.    Decided  May  2, 1892.] 

CuxufAL  ItA.vr—SniJbeizlemerU-' Statutory  corutriM^ion.— An  information  for  em- 
bezzlement, which  charges  that  the  defendant  as  an  agent  and  seryant  while  in 
the  seryice  and  employment  of  B.  received  "for  and  in  the  name  and  on  ac- 
count of"  said  B.  a  certain  snm  of  money,  is  sufficient  under  section  92,  fourth 
diyision  of  the  Compiled  Statutes,  providing  that  if  any  agent,  servant,  or  other 
person  **  who  shall  have  received  or  been  entrusted  with  any  money  ....  from 
or  by  his  "  principal  or  employer,  shall  embezzle  the  same,  he  shall  be  punished 
for  felonious  stealing ;  and  it  is  not  necessary  that  the  information  charge  that  the 
defendant  received  the  money  directly  from  B.  in  order  to  oonstitate  the  olBanBe. 
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Appeal  from  Third  Jadicicd  Distridy  Deer  Lodge  County. 

Information  for  embezzlement.  Demu  rrer  to  the  information 
was  sustained  by  Durfee,  J.     Reversed. 

Henri  J.  Haskell,  Attorney-General,  and  W.  8.  ShaWy  for  the 
State,  Appellant. 

Theodore  Branilyy  for  Respondent. 

Blake,  C.  J. — The  information  charges  that  Fournier  on 
the  twentieth  day  of  September,  1891,  at  the  county  of  Deer 
Lodge  and  State  of  Montana,  and  for  a  long  time  prior  thereto, 
to  wit,  from  the  twenty- fourth  day  of  August,  1891,  to  the  said 
twentieth  day  of  September,  1891,  was  then  and  tliere  in  the 
employment  of  one  Frank  Boucher,  to  wit,  as  an  agent  and 
servant  of  the  said  Frank  Boucher,  and  as  such  agent  and 
servant  was  then  and  there  in  the  service  of  the  said  Frank 
Boucher.  That  at  said  times,  as  such  agent  and  servant,  and 
while  in  the  service  of  the  said  Frank  Boucher,  as  aforesaid, 
and  while  in  such  employment,  the  said  Henry  Fournier  did 
then  and  there  receive  and  take  into  his  possession  a  large  sum 
of  money  of  the  said  Frank  Boucher,  to  wit,  the  sum  of  five 
hundred  dollars,  then  and  there  of  the  value  of  five  hundred 
dollars,  and  for  and  in  the  name  and  on  the  account  of  the  said 
Frank  Boucher.  That  the  said  defendant,  Henry  Fournier, 
then  and  there  being,  and  then  and  there  being  in  the  service 
and  employment  of  the  said  Frank  Boucher,  aforesaid,  and  then 
and  there  having  received  as  aforesaid,  and  having  in  his  care, 
custody,  and  control,  the  said  money  of  the  said  Frank  Boucher, 
as  aforesaid,  did  then  and  there,  unlawfully  and  feloniously, 
embezzle  five  hundred  dollars  of  the  said  money,  of  the  value 
of  five  hundred  dollars,  of  the  goods,  chattels,  and  personal 
property  of  the  said  Frank  Boucher,  with  the  intent  then  and 
there  to  steal  the  same,  and  convert  the  same  to  his  own  use. 
To  this  information  Fournier  demurred  on  the  ground  that  the 
same  did  not  state  facts  sufficient  to  constitute  a  public  ofifense. 
The  demurrer  was  sustained  by  the  court,  and  this  question  of 
law  was  reserved  by  the  attorney  for  the  State. 

The  information  is  based  upon  the  following  statute:  "If 
any  clerk,  apprentice,  servant,  agent,  or  any  other  persons. 
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whether  bound  or  hired  upon  commission,  percentage,  salary, 
or  otherwise,  who  shall  have  received  or  been  entrusted  with 
any  money,  goods,  chattels,  or  other  property,  from  or  by  his 
master,  principal,  or  employer,  shall  withdraw  himself  from  his 
master,  principal,  or  employer,  and  go  away  with  the  money, 
goods,  chattels,  or  other  property,  or  any  part  thereof,  with 
intent  to  steal  the  same  and  defraud  his  master,  principal, 
or  employer  thereof,  contrary  to  the  trust  and  confidence  in 
him  reposed  by  his  said  master,  principal,  or  employer,  or 
who,  being  in  the  service  of  his  said  master  or  employer,  shall 
embezzle  the  said  money,  goods,  chattels,  or  property,  or  any 
part  thereof,  or  otherwise  shall  convert  the  same  to  his  own  use, 
with  like  purpose  to  steal  the  same— every  person  so  offending 
shall  be  punished  in  the  manner  prescribed  by  law  for  feloni- 
ously stealing  property  of  the  value  of  the  articles  so  taken, 
embezzled,  or  converted."     (2d  Sess.  Stats,  p.  253,  §  92.) 

It  is  stated  by  counsel  that  the  court  below  was  governed  by 
the  ruling  in  Peopk  v.  Bailey,  23  Cal.  577.  Mr.  Justice  Crocker 
delivered  the  opinion,  and  said:  ''Upon  examination  it  will  be 
found  that  our  statute  differs  in  a  very  important  particular 
from  the  statutes  of  other  States  defining  the  crime  of  embez- 
zlement. In  other  States  it  is  generally  extended  to  include 
all  embezzlements  or  fraudulent  conversions  of  money  or  prop- 
erty which  shall  have  come  to  the  possession  of  the  servant 
*by  virtue  of  his  employment.'  But  the  statute  of  this  State 
confines  it  to  money  or  property  entrusted  by  his  master  or 
employer  to  the  servant — evidently  intended  to  confine  it  to 
cases  where  the  employe  received  the  money  directly  from  the 
employer.  This  court  at  that  time  consisted  of  three  justices; 
and  Mr.  Justice  Norton,  concurring,  said:  'I  think  money 
received  by  a  clerk  who  is  entrusted  by  his  employer  with  bills 
to  collect,  in  the  ordinary  course  of  his  business  as  a  clerk,  is 
money  entrusted  to  him  by  his  employer,  and  that  our  statute 
is  in  substance  the  same  as  other  States  upon  this  subject.' " 
This  case  was  decided  in  the  year  1863,  and  has  not  been  cited, 
to  our  knowledge,  by  the  court  which  pronounced  the  judgment. 
The  Supreme  Court  of  Nevada,  in  Ex  parte  Rlcordy  11  Nev. 
291,  reviewed  this  decision ;  and  Mr.  Justice  Beatty  said :  "  This 
conclusion  was  based  upon  a  very  narrow^  and,  we  think^  wholly 
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unwarniDted,  construction  of  the  words,  'entrusted  by  his  roaster 
or  employer?  .  •  .  •  We  have  no  hesitation  in  saying  that  the 
opinion  of  the  court  in  People  v.  Bailey  is  not  law."  It  is 
asserted  in  the  opinion  that  the  statutes  of  both  States  defining 
this  offense  are  identical.  They  are  also  similar  to  section  92 
of  the  Criminal  Laws  of  this  State,  which  relate  to  embezzle- 
ment by  a  servant  (Comp.  Stats,  div.  4,  §  92.)  This  section 
was  amended  materially  by  the  act  approved  February  23, 1891, 
which  has  been  fully  set  forth  aupra. 

The  appellee  maintains  that  the  information  should  charge 
that  Fournier  received  the  money  from  his  employer,  and  that 
the  receipt  of  the  same  from  any  other  persons  would  not  con*- 
fititute  a  crime  under  the  act  supra,  and  the  doctrine  of  People 
V.  Bailey,  supra^  In  framing  the  information,  '^  words  used  iu 
the  statute  to  define  a  public  offense  need  not  be  strictly  pur- 
sued, but  other  words  conveying  the  same  meaning  may  be 
used."  (Comp.  Stats,  div.  3,  §  169.)  The  form  of  this  plead- 
ing is  sufficient,  and  the  question  is  one  of  statutory  construc- 
tion. What,  then,  is  the  legislative  will?  For  what  purpose 
was  this  statute,  supra,  enacted?  Let  us  examine  some  of  the 
amendments.  The  persons  who  were  embraced  in  the  original 
statute  were  ''any  clerk,  apprentice,  or  servant."  This  class 
has  been  enlarged  by  the  addition  of  the  clause  '^  agent  or  any 
other  persons,  whether  bound  or  hired  upon  commission,  per- 
centage, salary,  or  otherwise."  The  word  "  hired  "  in  the  first 
statute  was  succeeded  by  the  clause,  ''  to  whom  any  money  or 
goods  or  chattels  or  other  property  shall  be  entrusted  by  his 
master  or  employer."  This  expression  has  been  omitted,  and 
the  section  now  reads, ''  who  shall  have  received  or  been  entrusted 
with  any  money,  goods,  chattels,  or  other  property,  from  or  by  his 
master,  principal,  or  employer."  If  the  contention  of  respond- 
ent be  correct  the  intention  of  the  legislature  will  be  defeated. 

We  approve  the  views  which  are  expressed  iu  Ex  parte  Rioord, 
supra.  The  information  alleges  clearly  tliat  Fournier,  while  in 
the  service  and  employment  of  Boucher,  received  for  and  in  the 
name  and  on  account  of  said  Boucher  a  certain  sum  of  money. 
We  are  satisfied  that  the  State  had  the  authority  to  make  this 
allegation  in  the  information  under  the  statute,  supra^  and 
carry  on  this  action  against  the  appellant. 
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It  is  ordered  that  the  judgment  be  reversed,  and  that  the 
cause  be  remanded,  with  directions  to  proceed  in  conformity 
with  this  opinion. 

Habwood,  J.,  and  De  Witt,  J.,  concur. 
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BONNIE  BT  AXu,  Appellants,  v.  EABLL  bt  al.,  Re-  -^-^I 

BPONDENTS. 
[Submitted  April  18, 1892.    Decided  ICaj  3, 1892.] 

WiTWBBaM — Jfutmcfums. — Where  there  ia  nothing  to  indicate  that  a  witneu  wm 
actuated  by  ill-will  in  giTing  hia  testimony,  bat  only  that  he  was  not  friendly, 
an  ioslmction  that  if  the  testimony  of  a  witness  has  been  given  under  the  in- 
fluence of  ill-will  towards  a  party»  and  any  portion  of  it  is  untrue  as  to  any  ma- 
terial fact  in  the  case,  the  Jury  are  at  liberty  to  disregard  it  entirely,  is  erroneous 
in  omitting  to  state  that  the  testimony  must  be  either  *'  knowingly,"  '*  wilfully,* 
or  "intentionally"  untrue. 

BiXB — Same. — An  instruction  baaed  upon  the  maxim  faltu$  in  uno,  fal9u$  in 
omnUMSj  which  is  proper  to  be  given  when  the  question  ariies,  is  that  if  a  wi^ 
ness  knowingly  and  wilfully  swears  falsely  in  a  material  matter,  the  jury  may 
but  are  not  bound  to  disregard  the  evidence. 

Appeal  from  Tkird  Judicial  Disiriotf  Deer  Lodge  Cou/nty. 

The  cause  was  tried  before  Dubfee,  J.  Defendant  had 
judgment  below.     Reversed. 

Statement  of  the  case  prepared  bj  the  judge  delivering  the 
opinion. 

The  verdict  and  judgment  were  against  the  plaintiffs  in  this 
action.  They  appealed  from  an  order  denying  a  new  trial, 
and,  among  other  things,  complained  of  the  following  instruo- 
tion:  "(9)  If  you  believe  that  the  testimony  of  any  witness  in 
this  case  has  been  given  under  the  influence  of  ill-will  towards 
the  defendants,  or  either  of  them,  and  you  believe  that  auy 
portion  of  said  testimony  to  be  untrue  as  to  any  material  fact 
in  the  case,  you  are  at  liberty  to  disregard  the  entire  testimony 
of  said  witness.'^  This  instruction  is  evidently  directed  at  a 
witness  or  witnesses  of  the  plaintiffs,  for  the  reason  that  it 
speaks  of  ill-will  towards  the  defendants.  All  of  the  testimony 
is  brought  up  in  the  record.  There  is  only  one  of  the  plaint- 
iffs' witnesses  to  which  this  instruction  could  have  been  applied 
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by  any  possible  oonstraction  of  facts.  This,  indeed,  is  con- 
ceded by  counsel.  That  witness  testified,  among  other  things, 
as  follows :  ^^  Mr.  Bowen  and  I  have  not  spoken,  at  the  present 
time,  for  a  little  over  a  year,  but  I  am  not  in  the  least  inter- 
ested in  this  case.  We  used  to  be  pretty  good  friends  before 
that  time."  Question.  "The  chances  are  that,  if  you  had  con- 
tinued your  friendly  relations,  you  would  not  have  been  a 
witness  here  to-day?"  (Objected  to  as  immaterial.  Objection 
overruled.)  Q.  "Answer  it."  Answer.  "The  only  way  I  cau 
answer  that  is  that  I  think  I  would  have  been  a  witness, 
because  I  didn't  push  myself  on  as  a  witness.  They  came  to 
me,  and  asked  me  if  I  was  at  work  in  the  house  at  such  and 
such  a  time.  I  never  knew  anything  about  the  case  until  I 
was  asked  if  I  had  been  working  there."  This  is  the  only 
showing  of  ill-will  towards  defendants  on  the  part  of  any  of 
plaintiffs'  witnesses.  This  witness  was  not  otherwise  impeached, 
except  that  he  was  contradicted  by  the  defendants  against 
whom  the  action  was  proceeding.  The  testimony  of  this  wit- 
ness was  upon  a  material  point;  in  fact,  upon  a  matter  which 
was  the  very  gist  of  the  case. 

George  B.  Winston^  for  Appellants. 

Instruction  numbered  9  does  not  correctly  instruct  the  jury 
as  to  the  maxim, /a&tc«  in  uno^fabus  in  omnibus.  Such  maxim 
is  only  applicable  where  the  witness' "wilfully"  gives  false  tes- 
timony. Even  had  the  instruction  been  properly  framed,  it 
would  have  been  error  to  give  it,  since  there  was  no  evidence 
to  show  that  any  witness  swore  falsely.  It  was  an  eflFort  to 
discredit  a  witness  of  plaintiffs  without  foundation.  (Chicago 
V.  Smith,  48  111.  107;  Hoge  v.  People,  117  111.  35;  WUkim  v. 
Earle,  44  N.  Y.  172 ;  4  Am.  Rep.  655;  2  Thompson  on  Trials, 
§  2423,  p.  1770;  People  v.  Strong,  30  Cal.  151;  Callahan  vl 
Sliaw,  24  Iowa,  444.) 

J.  R.  Boarman,  for  Kespondents. 

De  Witt,  J. — An  instruction  based  upon  the  maxim, 
fakus  in  xino,  falsua  iii  omnibus,  may  be  given  when  there  is 
something  to  indicate  that  a  witness  wilfully  testified  falsely  as 
to  a  material  matter.     The  Supreme  Court  of  Georgia  has 
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formulated  the  matter  for  such  instruction  in  the  following 
remarks,  in  the  case  of  Piet-ce  v.  State,  53  Ga.  369 :   "  We  think 
the  true  rule  to  be  deduced  from  these  decisions,  and  one  that 
is  proper  to  be  given  in  charge  to  the  jury  when  the  question 
arises,  is  if  a  witness  knowingly  and  wilfully  swears  falsely  in 
a  material  matter,  his  testimony  should  be  rejected  entirely, 
unless  corroborated  by  the  facts  and  circumstances  of  the  case  or 
other  ci^ible  evidence."    (See,  also,  Skipper  v.  State,  59  Ga. 
64.)     This  rule  seems  to  be  approved  by  the  text-writers.    (See 
Sackett's  Instructious  to  Juries,  p.  33,  and  2  Thompson  on 
Trials,  §  2423.)     The  author  last  cited,  in  the  same  section, 
says:   "It  is  accordingly  error,  in  formulating  a  cautionary 
instruction  under  this  head,  to  omit  the  words  'knowingly,' 
*  wilfully,*   intentionally,'   or    some    equivalent    expression.'* 
These  views  are  sustained   by  the  authorities  cited  by  Mr. 
Thompson.    (See,  also.  People  v.  Strong,  30  Cal.  151;  People 
V.  Sprague,  63  Cal.  491;  and  People  v.  RighetH,  66  Cal.  184; 
Wilklns  V.  Earle,  44  N.  Y.  172;  4  Am.  Eep.  655;  Chicago  v.' 
Smith,  48  111.  107;  Hoge  v.  People,  117  111.  35.) 

We  are  of  opinion  that  the  Georgia  case  states  the  rule  cor- 
rectly, except  that  we  would  modify  it  in  this  respect :   That 
case  says  that  the  testimony  of  such  a  witness  "should  be 
rejected  entirely,"  etc.     The  authorities,  as  we  understand  them, 
hold,  as  stated  in  Hoge  v.  People,  supra,  that,  under  the  circum- 
stances, "the  jury  may,  but  they  are  not  bound  to,  disregard 
the  evidence."    (Citing  United  States  Express  Co.  v.  Uutchins,  58 
111.  44;  Pope  v.  Dodson,  58  111.  360;  Otmer  v.  People,  76  111. 
149;  GuUiluer  v.  People  82  111.  146;  Suoan  v.  People,  98  111. 
612.     See,  also.  People  v.  Sprague,  and  WiMns  v.  Earle,  mpra,) 
Now,  as  to  the  instruction  in  the  case  at  bar  of  which  appel- 
lants complain.     It  is  observed  that  this  instruction  wholly 
omits  the  words  "wilfully"  or  "knowingly"  or  "intention- 
ally."    It  is  true  that  the  instruction  contains  this  remark: 
"If  you  believe  that  the  testimony  of  any  witness  in  this  case 
has  been  given  under  the  influence  of  ill-will  towards  the  de- 
fendants," etc.     But  there  is  no  evidence  that  this  witness  gave 
his  testimony  actuated  by  ill-will.     The  witness  acknowledged 
that  the  relations  between  him  and  one  of  the  defendants  were 
not  friendly,  and,  if  such  were  a  fact,  he  was  bound  to  admit 
Tox-zn.— la 
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it,  if  he  told  the  truth.  But,  because  relations  between  a  wit- 
ness and  a  party  are  unfriendly,  this  fact  is  not  evidence  that 
the  witness  is  practically  committing  perjury^  that  is,  that  he  is 
swearing  wilfully  false  in  a  material  matter.  And  these  are 
the  elements  which  must  go  into  the  instruction  which  we  are 
considering.  A  truthful  witness  might  happen  to  be  on  ill 
terms  with  a  party  in  a  lawsuit,  but  this  circumstance  alone 
cannot  be  the  basis  of  an  instruction  to  the  jury  that  if  they  find 
that  such  a  witness  has  testified  wilfully  or  knowingly  falsely 
on  a  material  matter  they  may  disregard  his  testimony.  No 
court,  as  far  as  we  are  aware,  has  ever  upheld  any  such  view,  and 
the  instruction  is  wholly  against  the  generally  accepted  doctrine 
of  the  application  of  the  maxim, /o&im  in  uno^falsua  in  omnibus. 
It  is  therefore  ordered  that  the  judgment  be  reversed,  and 

the  case  remanded  for  a  new  trial. 

Bevd'sed. 
Blake,  C.  J.,  and  Harwood,  J.,  concur. 


O'DONNELL,  Appellant,  v.  BENNETT  et  al.,  Re- 

8PONDENT8. 
[Submitted  April  80, 1892.    Decided  May  9, 1892.] 

Afpbal— iTtft^  trial — Oor^/liot  in  testimony,  —  Where  there  iB  a  direct  and  Bub- 
Btantial  conflict  in  the  testimony,  and  there  is  evidence  to  support  the  verdiot, 
which  was  for  a  Urger  sum  than  was  shown  by  defendants  to  be  dae  plaintiff, 
and  a  smaller  sum  than  claimed  by  plaintiff,  an  order  denying  plaintiil's  motion 
for  a  new  trial  will  not  be  disturbed  on  appeal. 

Pbactice— Jurors — Special  venire,  —  Where  a  portion  of  the  regular  panel  of 
Jurors  is  engaged  in  deliberating  upon  a  verdict,  a  party  whose  case  is  called 
during  the  absence  of  such  jurymen,  is  not  entitled  to  demand  that  the  names 
of  such  absent  jurors  be  placed  in  the  box  to  draw  from,  before  the  issuance  of 
a  special  venire,  as  under  the  Act  of  March  14, 1889  (16  Sess.  p.  168) ,  the  court 
has  power  to  issue  a  special  venire,  when,  during  the  progress  of  any  trial,  it 
shall  become  necessary,  for  any  cause,  to  summon  additional  jurors.  (Kennon 
y.  Gilmer t  4  Mont.  433;  Wykoff  y.  Loeber,  5  Mont.  535;  JDupont  v.  MoAdoWf 
6  Mont.  227,  distinguished.) 

QjMK—New  trial— Accident  and  »urprise. — When  a  witness  testiflea  contrary  to 
that  which  the  party  calling  him  expected,  it  is  not  such  accident  and  surprise 
as  will  warrant  the  court  in  granting  a  new  trial  when  such  party  was  as  fuUy 
prepared  to  attack  the  testimony  of  the  witness  on  the  former  trial  as  he  would 
be  on  a  new  trial. 

Appeal  from  Second  Judicial  District,  Silver  Bow  County. 
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Action  to  recover  for  cutting  and  hauling  logs.  The  cause 
was  tried  before  Pembeeton,  J.  Plaintiff  had  jucjgment 
below.    Affirmed. 

Charles  (/DanneU,  pro  »«. 

George  Haldol^,  and  -F.  T.  MoBride,  for  Respondents. 

De  Witt,  J. — This  action  is  one  by  plaintiff  against  the 
defendants,  seeking  to  recover  for  cutting  and  hauling  logs.  A 
question  has  arisen  as  to  whether  the  action  was  upon  a  special 
contract  or  upon  quantum  meruit.  Entertaining  the  view  that 
we  take  of  the  case,  a  discussion  of  that  matter  does  not  seem  to 
be  required. 

The  plaintiff  alleges  that  he  out  and  hauled  for  the  defend- 
ants 469,000  feet  of  logs  at  the  price  of  $4.76  per  thousand, 
amounting  in  all  to  $2,227.75;  that  of  this  amount  the  defend- 
ants have  paid  him  $1,341.61,  leaving  a  balance  due  of  $886.14. 
The  defense  set  up  in  the  answer  is  that  plaintiff  did  not  cut  or 
haul  any  logs  for  defendants,  either  for  an  agreed  price  or  other- 
wise. The  defense  made  upon  the  trial  was  that  whatever  work 
the  plaintiff  did,  this  work  was  done  for  one  Thomas  Bocarde. 
The  situation,  as  the  defendants  claim,  was  that  Bocarde  was 
running  a  sawmill ;  that  he  was  indebted  to  the  defendants  in 
a  considerable  sum;  that  defendants  had  a  chattel  mortgage  on 
Bocarde's  sawmill  plant  to  secure  this  sum;  and  that  defend- 
ants, in  order  that  Bocarde  might  operate  his  mill,  and  so  make 
money  to  pay  his  debt  to  them,  stood  behind  him  to  such  extent 
as  sureties,  in  this,  that  they  guaranteed  persons  dealing  with 
Bocarde,  and  that  plaintiff  had  his  contract  with  Bocarde  for 
hauling  and  delivering  logs,  and  that  defendants'  only  relation 
to  the  transaction  was  to  guarantee  plaintiff's  pay  from  Bocarde, 
and  that  they  actually  paid  him  on  orders  issued  by  Bocarde. 
The  plaintiff's  position,  on  the  other  hand,  was  that  Bocarde  was 
simply  a  foreman,  or  boss,  or  manager  for  the  defendants.  On 
these  lines  the  case  was  tried.  The  jury  gave  a  verdict  for 
plaintiff  for  $60,  and  also  that  two  notes  of  $70  each,  with 
accrued  interest,  given  by  plaintiff  to  defendants  (not  connected 
with  this  transaction,  however),  should  be  delivered  up  and 
canceled.    Thus,  the  verdict  was  for  plaintiff  for  $50,  and  the 
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oancellation  of  these  notes.  The  plaintiff  moved  for  a  new  trial. 
He  took  the  ground  that,  although  the  verdict  was  nominally 
in  his  favor  to  the  extent  of  this  $50,  and  the  notes  mentioned, 
yet  that  it  should  have  been  for  a  larger  amount,  and  therefore, 
he  was  aggrieved  in  the  verdict. 

There  was  a  large  amount  of  testimony,  which  was  brought 
here  in  a  voluminous  record,  as  to  whether  it  was  a  fact  that 
plaintiff  was  working  for  the  defendants  or  working  for  Bocarde. 
The  fact  that  a  jury  found  for  the  plaintiff  in  any  sum  is  evi- 
dence that,  if  the  verdict  were  a  logical  one,  by  necessity  the 
jury  must  have  found  that  plaintiff  was  working  for  defendants. 
That  finding — that  is,  being  a  finding  implied  by  the  general 
verdict  —  has  not  been  attacked.  Defendants  did  not  move  for 
a  new  trial,  and  plaintiff,  of  course,  does  not  attack  that  finding, 
because  it  is  the  only  view  of  the  case  upon  which  he  could 
recover  at  all.  It  is  not  necessary  to  inquire  what  view  the 
court  would  have  taken  if  a  motion  for  a  new  trial  had  been 
made  on  the  ground  that  the  verdict  was  not  supported  by  the 
evidence  in  this  respect.  As  the  case  is  now  before  us,  we  have 
not  that  proposition  for  consideration,  but  will  take  it  as  a  fact 
that  plaintiff  was  working  for  these  defendants. 

The  questions,  then,  for  consideration  are  simple.  The 
plaintiff  testified,  and  supported  his  testimony  by  that  of 
others,  that  he  had  cut  and  hauled  469,000  feet  of  logs,  as  set 
up  iu  the  complaint.  On  the  other  hand,  E.  E.  Congdon,  the 
agent  and  general  manager  for  the  defendants,  testified  that 
the  amount  cut  and  hauled  by  plaintiff  was  246,112  feet. 
Congdon  denied  that  this  was  done  for  the  defendants,  but 
we  consider  now  only  his  testimony  as  to  the  amount.  His 
testimony  was  supported  by  that  of  Bocarde.  It  is  observed 
that  246,112  feet,  at  $4.75  per  thousand,  amount  to  $1,169.03. 
We  again  find  in  the  testimony  of  Congdon  tliat  the  defendants 
paid  O'Donnell,  on  Bocarde's  order,  $1,060.73,  and  that,  with 
other  payments  made  to  O'Donnell,  the  total  amount  of  credits 
was  $1,169.03,  which  is  the  same  amount  as  that  obtained  by 
multiplying  the  number  of  thousand  feet  which  Congdon  and 
Bocarde  said  he  cut  by  $4.75  per  thousand.  Therefore,  on  this 
point,  there  is  a  direct  and  substantial  conflict  in  the  testimony. 
The  verdict  of  the  jury  was  for  a  larger  sum  than  was  showa 
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by  defendants  to  be  due  the  plaintiff^  even  upon  the  theory,  that 
the  defendants  were  thB  employers^  and  a  smaller  sum  than  was 
claimed  by  plaintiff.  There  was  also  a  claim  by  plaintiff  for 
$23  for  hay  and  grain.  Now^  in  this  condition  of  the  evidence^ 
there  is  certainly  evidence  to  support  the  verdict,  and  by  that 
we  mean  evidence  to  support  the  finding  of  the  jury  that  there 
was  no  more  due  to  the  plaintiff  than  they  found,  and  a  verdict 
in  that  condition,  which  the  District  Court  refused  to  set  aside, 
will  not  be  disturbed  by  this  court. 

The  appellant  also  raises  another  point.  It  appears  that 
when  this  case  was  called  for  trial,  a  portion  of  the  regular 
panel  of  jurors  had  been  impaneled  in  a  case  tried  just  previous 
to  this  one,  and  upon  the  call  of  this  case  those  jurymen  were 
out,  deliberating  upon  a  verdict  in  the  case  upon  wiiich  they 
were  sitting.  The  plaintiff  demanded  the  full  panel  from  which 
to  select  a  jury  for  the  trial  of  this  case,  claiming  that  he  was 
entitled  to  have  the  names  of  these  absent  jurors  also  in  the  box 
to  draw  from.  The  court,  however,  issued  a  special  venire  for 
twelve  jurors.  The  plaintiff  bases  his  exception  in  this  behalf 
upon  the  cases  of  Kennon  v.  Gilmer^  4  Mont.  433;  Wykoff  v. 
Loeber,  5  Mont.  535,  and  Dupont  v.  McAdow^  6  Mont.  227. 
But  since  the  decision  of  those  cases  the  legislature  on  March  14, 
1889  (16th  Sess.  Laws,  p.  168),  amended  the  jury  law,  and 
among  other  provisions  enacted  as  follows:  ^^If  during  the 
progress  of  any  trial  of  any  cause  in  such  court,  where  a  jury 
has  been  drawn,  as  in  this  section  provided,  it  shall  become 
necessary  for  any  cause  to  summon  additional  jurors,  such 
additional  jurors  shall  be  drawn  and  summoned  by  an  open 
venire,''  etc  It  is  to  be  assumed  that  the  legislature  in  passing 
this  act  had  in  view  the  mischief  to  be  remedied,  and  that  they 
were  aware  of  the  former  decisions,  as  cited  above.  In  a  busy 
term  of  court,  when  one  trial  follows  another  at  once,  if  each 
trial  must  await  the  return  into  court  of  the  jury  that  may  be 
out  deliberating  upon  a  case,  the  court  would  find  itself  without 
occupation  often  for  long  periods  of  time.  It  is  apparent  that 
tbis  is  the  condition  of  affairs  that  was  intended  to  be  remedied 
by  the  legislation  above  quoted.  We  are  of  opinion  that  the 
enforced  absence  of  jurors,  as  appeared  to  be  the  case  when  this 
trial  was  opened,  was  just  such  a  necessity  as  this  statute  was 
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intended  to  remedy,  and  that  the  District  Coart  committed  no 
error  in  issuing  the  special  venire. 

The  notice  of  motion  for  a  new  trial  also  states  one  of  the 
grounds  as  accident  and  surprise  and  newly  discovered  evidence. 
The  appellant  has  not  called  our  attention  to  this  matter  in  his 
brief,  and  barely  mentions  it  upon  the  ai^ument.  It  is  appar- 
ent that  he  did  not  rely  strongly  upon  this  point.  It  is  entirely 
clear  that  the  alleged  newly  discovered  evidence,  even  if  it  could 
be  called  such,  is  simply  cumulative.  The  allegation  of  acci- 
dent and  surprise  consists  simply  in  this:  that  one  witness 
testified  contrary  to  that  which  plaintiff  expected.  That  this 
witness  so  testified  is  set  up  in  the  affidavits  of  plaintifi*and  Jack 
Ryan  and  \V.  H.  Beed.  All  of  these  affiants  were  within  reach 
of  the  plaintiff  on  the  trial,  and  their  alleged  information  that 
this  witness  would  testify  to  a  different  state  of  facts  than  that 
which  he  did  was  obtained  before  the  trial.  If  the  plaintiff 
could  successfully,  or  at  all,  attack  the  testimony  of  that  witness 
on  a  new  trial,  he  was  just  as  fully  prepared  to  do  it  on  the 
former  trial  of  the  case.  This  is  not  such  accident  and  surprise 
as  will  warrant  a  court  in  granting  a  new  trial. 

In  accordance  with  the  views  above  expressed,  the  judgment  of 
the  District  Court  and  the  order  denying  a  new  trial  are  affirmed. 

Affirmed. 
fiLAKE,  C.  J.,  and  Habwood,  J.,  concur. 


HOSKINS,  Respondent,  v.  McGIRL,  Appellant. 

LBubmitted  April  6, 1893.    Decided  May  16, 1892.] 

ArvzAJj^-JudgmerU  ofdismitsaL^AD.  appeal  taken  from  a  jadgment  diamissing 
an  action  without  prejudice,  will  not  be  entertained  by  this  oonrt  where  it 
appears  that  after  sneh  diBmisiial  another  suit  was  commenced  npoo  the  same 
cause  of  action  which  is  still  pending,  and  the  iisuee  betweea  the  parties  could 
not  be  determined  by  a  decision  on  the  appeal.  {Slate  ez  reL  Begeman  v. 
NapLon,  10  Mont.  869,  eited.) 

Appeal  from  Seventh  Judicial  Didridj  Yellowstone  County, 

The  action  was  dismissed  without  prejudice  by  Charles  R. 
MiDDLETON,  judge  pro  tern,  sitting  in  place  of  Milburn,  J 
Appeal  dismissed. 
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0.  F.  Ooddard,  for  Appellant. 
JS".  P.  Cadwell^  for  Respondent. 

De  Witt,  J. — This  action  was  for  the  foreclosure  of  a  mort- 
gage  given  to  secure  an  obligation  upon  a  written  iostrumeut, 
which  the  parties  called  a  promissory  note.  The  answer  sets 
up  several  defenses.  The  pleadings  seem  to  indicate  that  ^'a 
complete  determination  of  the  controversy  cannot  be  had  with- 
out the  presence  of  the  other  parties.*'  (Code  Civ.  Proc.  §  26.) 
That  this  was  also  in  the  mind  of  the  court  seems  to  be  indicated 
in  the  findings.  But  the  court  did  not  order  such  other  parties 
to  be  brought  in.  (Code  Civ.  Proc.  §  26.)  After  making 
several  findings  and  conclusions,  the  court  concludes  that  the 
action  should  be  dismissed  without  prejudice.  The  defendant 
appeals. 

Upon  the  argument  the  counsel  informed  this  court  that 
after  the  dismissal  of  this  case  in  the  District  Court  another 
suit  was  commenced  upon  the  same  cause  of  action,  and  is  now 
pending.  The  effect  of  dismissal  without  prejudice  is  that  such 
a  judgment  of  dbmissal  is  not  a  bar  to  another  action.  (Black 
on  Judgments,  §  721,  and  cases  cited.)  The  issues  in  this 
action  so  dismissed  were  somewhat  complicated,  and  the  dis- 
missal without  prejudice  leaves  them  wholly  undetermined. 
This  appeal  presents  conditions  somewhat  anomalous.  There 
isy  in  fact,  nothing  to  be  determined  by  a  decision  in  this  court. 
If  the  judgment  of  the  District  Court  be  affirmed^  it  is  simply 
affirming  the  dismissal  therein  without  prejudice,  and  the  parties 
may  go  on  with  the  other  action,  which  they  inform  us  was  com- 
menced on  this  dismissal,  and  is  now  pending,  and  in  such  action 
the  merits  can  be  determined.  The  action  having  been  dismissed 
without  prejudice,  this  can  result  in  no  bar  to  adjudicating  in  the 
action  now  pending  the  allied  rights  found  by  the  jury  in  the 
case  dismissed.  If,  on  the  other  hand,  judgment  should  be 
entered  on  the  verdict  of  the  jury,  which  the  District  Court  set 
aside,  this  would  still  leave  other  issues  in  the  action  wholly 
undetermined ;  issues  upon  which  this  court  is  in  no  position, 
with  this  record,  to  make  any  order  whatever.  Therefore,  in 
this  action  it  is  apparent  that  this  appeal  must  be  so  determined 
as  to  leave  the  parties  in  an  attitude  to  present  all  the  issues  in- 
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volved  in  the  case  which  is  now  pending.     We  decline  to  enter- 
tain the  appeal.    {State  ex  rd,  Begeman  v.  Napion,  10  Mont.  369.) 

Let  the  case  be  remanded  to  the  District  Court  with  the  fore- 
going expression  of  our  views. 

.Benumded. 

Blake,  C.  J.,  and  Harwood,  J.,  concun 
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ARNOLD,  Respondent,  v.  SINCLAIR,  Appellant. 

[Submitted  April  1, 1892.    Decided  Hay  16,  1892.] 

Appeal —  Transcript — Notice  of  intention  to  move  for  new  trial. — A  notice  of  inten- 
tion to  move  for  a  new  trial,  setting  forth  that  the  motion  would  be  made  upon 
affidavits  and  a  statement  of  the  case,  which  is  inserted  in  the  transcript  on  ap- 
peal from  an  order  donyiug  the  motion  without  being  incorporated  in  the  state- 
ment of  the  case,  and  which  shows  an  acknowledgment  of  service  upon  defendant's 
counsel,  wiU  be  presumed  to  have  been  used  on  the  hearing  of  the  motion  in  the 
court  below,  in  the  absence  of  any  showing  to  the  contrai*y,  and  therefore  properly 
a  part  of  the  record  under  section  298  of  the  Code  of  Givii  Procedure,  providing 
that  on  an  appeal  from  an  order  the  appellant  shall  furnish  the  court,  among 
other  papers,  with  a  copy  of  the  papers  used  on  the  hearing  in  the  court  below. 
{First  Nat,  Bank  v.  Mc Andrews,  5  Mont.  251;  Gum  v.  Murray »  6  Mont.  10; 
Buikerford  v.  Talent,  6  Mont.  112;  Sweeney  v.  Great  FaUs  etc.  By.  Co.  11 
Mont  34,  cited.) 

Saxe —  Practice — Settlement  of  statement— Review  of  ijistructUms, —In  settling  a 
statement  on  motion  for  a  new  trial,  it  is  not  required  that  the  Judge  shall  enu- 
merate and  specify  each  class  of  matter  contained  in  the  statement  as  settled  and 
allowed,  and  a  certificate  "  that  the  foregoing  statement  on  motion  for  a  new 
trial  is  a  full,  correct,  and  true  statement  of  the  evidence  in  the  foregoing  case, 
and  is  hereby  aUowed,"  is  sufficient  to  permit  the  review  of  instructions  con- 
tained therein. 

FASTVFasBip— Evidence  of  existence  inter  se, — In  an  action  for  the  dissolution  of 
an  alleged  copartnership  and  an  accomiting,  plaintiff  testified  that  more  than 
three  years  previous  to  the  time  when  he  withdrew  from  the  alleged  firm,  he 
and  defendant  had  mutually  agreed  to  thereafter  enter  intoacopartuerahip; 
that  from  the  time  of  such  conversation  to  the  time  of  plaintiff's  withdrawal 
there  was  no  mention  of  a  partnership;  that  the  deftmdant  had  purchased  the 
stock  for  the  business  which  was  conducted  in  his  name ;  that  the  books  were 
kept  by  plaintiff,  and  the  business  managed  by  plaintiff  and  defendant;  that 
defendant  had  sole  charge  of  the  money  and  kept  the  bank  account;  that 
plaintiff  upon  withdrawing  from  the  business  had  accepted  and  cashed,  without 
objection,  a  check  from  defendant  upon  which  was  marked  **  for  wages  in  full 
to  date."  The  testimony  of  defendant  in  denial  of  the  existence  of  a  partnership 
was  corroborated  by  plaintiff  as  to  every  material  fact  except  ss  to  the  first 
conversation  testified  to  by  plaintiff,  and  defendant  denied  that  conversation  in 
his  testimony.  Tlie  conduct  of  plaintiff  during  his  connection  with  the  businees 
for  more  than  three  yeai*s  contradicted  his  testimony  to  the  effect  that  he  was  a 
partner.  Held,  that  the  evidence  was  insufficient  to  justify  a  verdict  that  a 
copartnership  had  been  formed  and  existea  between  plaintiff  and  defendant. 

Evidence — Admissions  against  interest,— A.n  admission  or  declaration  against  inter- 
est, especially  where  no  reasonable  motive  is  given  therefor,  is  considered  rigfatlj 
^evidence  that  what  a  party  so  states  concerning  his  right  or  interest  is  true. 
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l^nm— Finding  of  jury -- Section  260  of  the  Code  of  Ci9U  Procedure  con- 
sii-ued, — The  long  established  priTiciples  relating  to  the  equity  functions  of 
the  District  Coarts  of  this  State,  respecting  the  findings  of  a  jury  on  an  issad 
presented  to  it  in  an  equitable  action,  are  not  changed  by  the  provision  of  section 
'  260  of  the  Coda  of  CItU  Procedare,  proTiding  that  "  in  all  cases  issues  of  fact 
must  be  tried  to  a  jury/'  so  as  to  render  the  yerdiot  of  a  Jury  in  such  casei 
binding  upon  the  court  until  formally  yacated. 

Appeal  frcm  Eighth  Judicial  I}i8trict,  Cascade  Comity. 

Action  for  dissolution  of  copartnership  and  an  accounting. 
The  cause  was  tried  before  Benton,  J.,  who  rendered  a  decree 
for  the  plaintiff.     Reversed. 

Statement  of  the  facts,  prepared  bj  the  judge  delivering  the 
opinion. 

The  purpose  of  this  action  is  to  enforce  the  alleged  rights 
of  plaintiff  as  a  copartner  with  defendant  in  a  wholesale  and 
retail  liquor  business,  and  property  belonging  thereto,  which  was 
established  at  the  city  of  Great  Falls,  Montana,  in  August,  1887, 
and  carried  on  from  that  date  until  February,  1891.  Plaint- 
iff alleges  in  his  complaint  that  about  May,  1887,  at  Port 
Arthur,  Canada,  an  agreement  was  entered  into  between  him- 
self and  defendant,  whereby  they  "  mutually  contracted,  agreed, 
and  promisecT  to  and  with  one  another  that  they  would  tliere- 
aiter  enter  into  a  copartnership  between  themselves,  for  the 
purpose  of  carrying  on,  managing,  and  conducting  the  business 
of  dealing  in,  buying,  and  selling  wines,  liquors,  and  cigars,  at 
ttie  city  of  Great  Falls,  Montana.  And  that  it  was  agreed  by 
and  between  plaintiff  jind  defendant  that  the  profits  accruing  in 
and  from  said  business  and  copartnership  should  be  divided 
e({ually  between  plaintiff  and  defendant,  share  and  share  alike;" 
that  pursuant  to  said  agreement  the  plaintiff  and  defendant  in 
the  month  of  August,  1887,  did  enter  into  and  form  a  copartner- 
ship between  themselves,  to  carry  on  said  business  in  the  place 
last  named,  in  accordance  with  the  agreement  aforesaid,  and 
entered  u|>on  the  conduct  of  said  business  under  the  firm  name 
of  John  Sinclair,  and  from  said  time  continually  until  Febru- 
ary, 1891,  remained  and  were  copartners  in  the  conduct  of  said 
business ;  that  plaintiff  duly  performed  all  the  couditipns  of  said 
contract  on  his  part;  that  defendant  at  divers  times  during  the 
continuance  of  said  business  invested  capital  therein,  amounting 
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to  the  sum  of  $1,497.30,  and  devoted  some  portion  of  his  time 
and  services  to  the  management  of  said  business;  that  plaintiff 
devoted  his  entire  time  and  services  to  the  management  ana 
conduct  of  said  business;  that  said  business  was  successful; 
that  the  assets  of  said  firm,  consisting  of  stock  in  trade,  fixtures, 
furniture,  notes,  bills,  accounts,  moneys,  and  other  property, 
aggregate  in  value  $21,111.11;  that  debts  are  owiug  in  relation 
thereto  amounting  to  $4,320.15;  that  the  net  profits  earned 
by  the  said  business  during  the  period  of  its  continuance  is 
$16,790.96,  or  more;  that  plaintiff  has  withdrawn  and  applied 
to  his  own  use,  out  of  the  net  profits  of  said  business,  $3,877.13; 
that  defendant  has  withdrawn  from  said  business  $1,497.30, 
being  the  whole  amount  of  capital  invested  therein,  and  also 
the  further  sum  of  $2,785.85,  and  converted  the  same  to  his 
personal  use  and  benefit.  Plaintiff  further  alleges  that  in  the 
month  of  February,  1891,  he  withdrew  from  said  firm,  and 
gave  notice  thereof  to  defendant,  and  said  copartnership  was 
dissolved;  that  thereupon  plaintiff  demanded  of  defendant  that 
an  accounting  and  settlement  of  said  copartnership  affairs  and 
business  he  had,  and  plaintiff  offered  to  account  and  settle  the 
same  with  defendant;  that  defendant  then  and  there  refused  and 
neglected  to  account  and  settle  the  same  with  defendant,  or  to 
enter  upon  an  accounting  or  settlement  in  the  premises,  and 
refused  to  pay  over  to  plaintiff  any  portion  of  the  assets  or 
profits  of  said  copartnership  business,  and  still  refuses  and 
neglects  so  to  do;  ''that  defendant  remains  in  said  business, 
and  is  in  the  sole  possession  of  all  the  jissets  thereof,  and  is 
collecting,  and  threatens  to  continue  the  collection  of  the  debts 
due  said  firm,  and  the  proceeds  thereof,  and  to  apply  the  same 
to  his  own  use,  and  to  utterly  deprive  plaintiff  of  any  portion* 
thereof;"  and  that  ''by  reason  of  the  fact  that  the  copartnership 
business  was  carried  on  under  the  firm  name  of  defendant,  John 
Sinclair,  and  defendant  had  possession  of  all  the  effects  of  said 
firm,  it  is  and  will  be  difficult  and  impossible  for  plaintiff  to 
collect  any  of  the  debts  due  said  copartnership."  Upon  the 
allegations  of  this  complaint,  plaintiff  asks  the  usual  relief  of 
dissolution  of  said  copartnership  firm,  as  of  February  1,  1891; 
that  a  receiver  be  appointed  to  take  charge  of  all  the  assets  of 
said  firm;  that  an  accounting  between  himself  and  defendant^ 
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touchiug  said  business^  be  had  under  the  direction  of  the  court, 
and  the  usual  practice  in  such  cases;  that  said  business  be  wound 
up,  its  debts  paid,  and  assets  distributed  according  to  the  respect* 
ive  interests  of  the  members  of  said  firm. 

Defendant  by  answer  denies  that  he  ever,  at  any  time  or 
place,  entered  into  said  contract,  or  any  contract,  to  form  a 
copartnership  with  plaintiff,  and  denies  that  he  did  at  any  time 
form  such  alleged,  or  any,  copartnership  Mvith  plaintiff,  or  com- 
menced or  carried  on  said  business  with  plaintiff,  as  a  copartner, 
and  denies  that  plaintiff  has  or  ever  had  any  interest  therein,  as 
copartner  or  otherwise.  The  answer  specifically  denies  each 
and  all  of  the  allegations  of  the  complaint,  and  further  alleges 
byway  of  new  and  affirmative  matter  of  defense:  '^That  the 
only  agreement  defendant  ever  had  with  plaintiff  at  Port  Arthur, 
Canada,  was  that  at  the  time  mentioned  in  the  complaint  defend- 
ant there  met  plaintiff,  who  was  in  an  impecunious  condition, 
desiring  to  obtain  employment;  that  at  said  time  defendant  had 
determined  upon  coming  to  the  city  of  Great  Falls  aforesaid, 
and  there  starting  for  himself  a  liquor  business,  both  wholesale 
and  retail,  and  that  at  plaintiff's  request  defendant  engaged 
plaintiff  to  act  for  defendant  at  said  place  as  his  clerk  and  bar- 
tender. That  in  August,  1887,  defendant  did  open  his  said 
business  at  the  place  aforesaid,  and  the  plaintiff  entered  into  his 
employ  under  and  according  to  said  agreement,  and  continued  to 
act  as  clerk  upon  a  salary  until  about  the  first  day  of  February, 
1891,  when  defendant  discharged  plaintiff  from  his  employ ;  had 
a  settlement  with  plaintiff  in  full  for  wages  up  to  that  date,  and 
took  a  receipt  in  full  for  the  same.  That  at  no  time  during  all 
of  said  period  did  the  plaintiff  ever  intimate,  assert,  or  under- 
stand that  he  had  any  interest  whatever  in  the  said  business  of 
defendant,  nor  did  the  defendant  ever  agree  to  give  him  any 
interest  therein  as  salary  or  otherwise.  That  the  plaintiff  and 
defendant  agreed  together  upon  the  sum  of  one  hundred  dollui^ 
($100)  per  month  as  the  salary  to  be  allowed  the  plaintiff  for 
all  his  services  rendered  to  defendant  as  aforesaid,  and  on  or 
about  February  6,  1891,  the  defendant  paid  to  the  said  plaint- 
iff all  that  was  due  him  under  said  agreement;  upon  which 
basis  a  clear  and  full  settlement  of  all  business  transactions 
between  the  plaintiff  and  defendant  was  on  said  date  had,  and 
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the  said  defendant  alleges  that  he  does  not,  nor  did  he,  owe  the 
said  plaintiff  any  sum  whatever  at  the  time  of  the  oommenoe- 
ment  of  this  action.'^ 

Plaintiff's  replication  sets  forth  a  denial  of  all  said  new 
matter  of  defense,  and  the  issues  having  been  settled,  a  trial 
was  had. 

At  the  trial,  by  stipulation  of  counsel  and  the  concurrence 
of  the  court,  the  question  whether  or  not  a  copartnership  was 
formed  and  existed  between  plaintiff  and  defendant,  as  alleged 
in  the  complaint,  was  submitted  to  a  jury,  who  returned  a  ver- 
dict finding  in  the  affirmative,  that  such  a  copartnership  relation 
existed.  The  verdict  was  approved,  and  adopted  by  the  court 
as  its  finding,  and  the  court  proceeded  to  make  the  further 
findings:  '^That  plaintiff  and  defendant  agreed  and  contracted 
together,  in  May,  1887,  at  Port  Arthur,  Canada,  that  they 
would  thereafter  enter  into  and  form  a  copartnership  between 
themselves  in  the  business  of  dealing  in,  buying,  and  selling 
wines,  liquors,  and  cigars,  at  Great  Falls,  Cascade  County, 
Montana;  and  that  the  profits  to  be  made  in  such  business 
were  to  be  shared  equally  between  them,  and  the  losses  were  to 
he  borne  in  like  manner;"  that  pursuant  to  said  contract  plaint- 
iff and  defendant  commenced  said  business  on  the  twentieth 
day  of  August,  1887,  at  said  city,  and  continued  the  same  as 
copartners  under  the  firm  name  of  John  Sinclair  until  Febru- 
ary 1,  1891;  that  on  the  last  date  plaintiff  withdrew  from  said 
copartnership,  and  gave  notice  to  the  defendant  of  such  with- 
drawal ;  and  that  the  moneys,  goods,  and  other  assets  of  said  firm 
were  all  in  the  actual  possession  of  defendant ;  that  upon  the 
withdrawal  of  plaintiff  from  said  firm  he  demanded  an  account- 
ing and  settlement  of  the  affairs  and  business  thereof,  and  the 
defendant  refused  to  allow  the  same,  and  refused  to  pay  over 
to  plaintiff  his  portion  of  the  assets  of  said  firm,  claiming  the 
same  as  his  own,  and  denying  plaintiff's  title  or  right  of  pos- 
session, use,  and  enjoyment  of  any  part  thereof,  and  refused  to 
allow  plaintiff  any  participation  in  the  possession,  use,  or  enjoy- 
ment of  said  business ;  and  that  the  affairs  of  said  copartner- 
ship are  wholly  unsettled.  As  a  conclusion  of  law  upon  the 
findings,  the  court  declared  ^Hhat  the  plaintiff  is  entitled  to  a 
settlement  and  accounting  of  said  copartnership  business  and 
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afTairs  with  defendant,  and  that  he  is  entitled  to  the  relief 
demanded  in  the  complaint/' 

On  these  findings  and  conclusions  the  court  entered  a  decree 
dissolving  said  copartnersliip  firm ;  ordered  an  accounting  touch- 
ing the  business  and  assets  thereof;  ordered  that^a  receiver  be 
appointed  to  take  possession  of  all  said  copartnership  prop- 
erty,  witli  the  usual  powers  of  a  receiver  in  such  cases,  and  that 
he  take  and  keep  possession  of  said  property  and  effects,  and 
sell,  convey,  transfer,  and  otherwise  dispose  of  the  same,  or 
any  portion  thereof,  when  authorized  by  the  court  so  to  do ; 
that  he  collect  all  debts  and  claims  owing  to  said  copartnership 
firm,  and  prosecute  and  defend  actions  respecting  the  business 
thereof,  and  compound  or  compromise  debts  owing  said  firm, 
when  ordered  by  the  court  so  to  do;  that  the  business  of  said 
copartnership  firm  be  wound  up;  that  a  referee  be  appointed  to 
take  an  accounting  between  plaintiff  and  defendant  touching 
said  copartnership  business,  and  report  the  same  to  the  court ; 
that,  after  all  debts  and  liabilities  of  said  copartnership  are 
paid,  the  residue  of  property  of  said  firm,  or  its  value,  be 
divided  between  the  members  thereof,  according  to  their  respect- 
ive rights  therein. 

Defendant  moved  the  court  for  a  new  trial,  assigning  as 
grounds  therefor  that  the  evidence  was  insufficient  to  justify  the 
verdict,  to  the  effect  that  a  copartnership  existed  between  plaint- 
iff and  defendant  in  respect  to  said  business  and  property;  and 
that  errors  in  law  were  committed  at  the  trial  in  the  instruc- 
tions given  to  the  jury.  Said  motion  was  overruled,  and 
defendant  appealed  from  the  order  overruling  the  same,  and 
from  the  judgment. 

Thomas  E.  Brady ,  and  McOonneU,  Ctayberg  &  Ounn,  for 
Appellant. 

I.  Instructions  given  to  a  jury  must 'be  taken  together  and 
construed  as  a  whole  and  be  consistent.  (Kennon  v.  Oilmer,  5 
Mont.  270;  Temtory  v.  Hart^  7  Mont.  489.)  The  instructions 
given  are  not  only  inconsistent,  but  they  are  essentially  defect- 
ive in  this:  they  make  the  existence  of  a  copartnership  to 
depend  upon  the  sharing  in  the  profits  of  the  parties  to  the 
agreement.    Sharing  in  the  profits  of  a  common  enterprise  is 
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not  the  test  of  the  existence  of  a  copartnership.  (Cba?  v.  Hick' 
tnan,  9  Com.  B.  N.  S.  47;  Parehen  v.  AndersoUy  5  Mont.  438 ; 
61  Am.  Rep.  65;  Harvey  v.  Childa,  28  Ohio  St.  319;  22  Am. 
Rep.  387.) 

II.  The  notice  of  intention  to  move  for  a  new  trial  is  prop- 
erly in  the  record  in  this  case.  In  the  certificate  to  the  tran- 
script, the  clerk  of  the  court  certifies  that  the  transcript  is  a 
true,  full,  and  correct  copy  of  the  notice  of  intention  to  move 
for  a  new  trial  used  on  motion  for  a  new  trial.  (Code  Civ. 
Proc.  §  438.)  The  statement  on  motion  for  a  new  trial  is 
properly  before  this  court.  It  was  used  on  the  hearing  of  the 
motion  in  the  court  below,  and  is  incorporated  in  the  transcript 
as  required  by  section  438  of  the  Code  of  Civil  Procedure, 
with  the  proper  certificate  of  the  clerk.  The  fact  that  the 
statement  was  filed  before  it  was  settled  and  allowed  is  imma- 
terial. {GcUely  v.  Ii^iney  51  Cal.  174.)  It  was,  however,  filed 
after  it  was  settled  and  allowed.  This  is  evidenced  by  the  cer- 
tificate of  the  clerk,  in  which  he  certifies  that  the  transcript 
contains  a  true  and  correct  copy  of  the  statement  on  motion  for 
a  new  trial  on  file  in  his  office.  A  paper  is  filed  when  it  is 
deposited  with  the  clerk.  {Tregambo  v.  Oomanche  M.  &  M.  Oo. 
67  Cal.  501.)  The  instructions  were  properly  and  necessarily 
a  part  of  the  statement  on  motion  for  a  new  trial.  Errors  in 
instruction  are  errors  in  law  occurring  at  the  trial.  (Hayne  on 
New  Trial  and  Appeal,  §  127.)  Appellant  based  his  motion 
for  new  trial  upon  errors  of  law  occuring  at  the  trial,  and  speci- 
fied that  the  instructions  were  erroneous. 

III.  The  certificate  to  the  statement  in  this  case  is  sufficient 
under  section  298  of  the  Code  of  Civil  Procedure.  It  certifies 
^'  that  the  foregoing  statement  on  motion  for  a  new  trial  is  hereby 
allowed."  It  is  true,  however,  that  it  also  certifies  that  the 
statement  contains  a  full,  true,  and  correct  statement  of  the  evi- 
dence in  the  case;  but  this  is  not  required  by  the  statute,  and 
should  be  treated  as  surplusage.  What  is  referred  to  in  the 
certificate  by  the  "forofroing  statement  on  motion  for  a  new 
trial"  is  disclosed  by  tlie  transcript.  The  clerk  of  the  court 
certifies  that  the  transcript  contains  a  true  and  correct  copy  of 
the  statement  on  motion  for  a  new  trial  used  on  motion  for  a 
new  triaL 
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IV.  The  questions  raised  by  the  appellant  as  to  the  suf- 
ficiency of  the  notice  of  intention  to  move  for  a  new  trial  should 
not  be  considered  by  this  court.  The  question  whether  a  notice 
of  intention  to  move  for  a  new  trial  is  sufficient,  whether  it  was 
served  within  time,  will  not  be  inquired  into  by  the  Supreme 
Court,  unless  objection  has  been  raised  in  the  court  and  the 
objection  properly  preserved.  These  questions  should  be  pre- 
sented to  the  court  below  for  determination,  and  cannot  be  raised 
for  the  first  time  in  the  Supreme  Court.  [Rutherford  v.  Talent, 
6  Mont.  112;  Girdner  v.  Besmck,  09  Cal.  112;  Hook  v.  ifaff, 
68  Cal.  23;  Milliard  v.  Hathavxiy,  27  Cal.  119;  Godohaux  v. 
Mulford,  26  Cal.  316 ;  86  Am.  Dec.  178 ;  Hobbs  v.  Duf,  43  Cal. 
485.)  The  notice  of  intention  to  move  for  a  new  trial  is  not 
jurisdictional  and  may  be  waived.  (RtUherford  v.  Talent,  supra, 
and  other  cases  cited  above.)  If  the  notice  of  intention  to  move 
for  new  trial  were  not  properly  in  the  record,  this  court  would 
presume,  from  what  appears  in  the  transcript,  that  the  notice 
was  regular  and  served  in  time. 

V.  Counsel  for  respondent  contend  that  this  is  an  equity  case, 
and  that  in  an  equity  case  the  verdict  of  a  jury  is  merely  advisory 
to  the  court,  and  errors  in  instructions  are  immaterial.  We 
admit  that  in  most  of  the  States  of  the  Union  this  proposition  is 
correct,  but  we  submit  that  under  our  law,  and  the  constitutional 
provision  thai  the  right  of  tibial  by  jury  shall  be  secured  to  all  and 
remain  inviolaie,  it  is  not  correct.  The  first  legislative  assembly 
of  Montana  passed  an  act  providing  that  chancery  cases  might 
be  tried  by  the  court  with  or  without  the  finding  of  a  jury  upon 
issues  formed  by  the  court.  (See  §  1'54,  Civ.  Prac.  Act,  Bannack 
Stats.)  This  provision  was  not  changed  until  the  adoption  of 
the  codified  statutes  at  the  seventh  session  of  the  legislative 
assembly,  in  which  section  154  of  the  Bannack  Statutes  is  not 
incorporated,  and  therefore  repealed.  It  is,  however,  substan- 
tially re-enacted  by  a  provision  which  provides  that  "an  issue 
of  fact  in  an  action  at  law  shall  be  tried*  by  a  jury,  unless  a  jury 
be  waived  or  a  reference  ordered  as  provided  in  this  act."  (See 
§  190,  Civ.  Prac.  Act.)  In  1877,  at  the  tenth  session  of  the 
legislative  assembly,  an  act  was  passed  entitled  "An  Act  to 
Provide  a  Code  of  Civil  Procedure  in  the  Territory  of  Mon- 
tana," in  which  it  is  provided  that  "  in  all  cases  issues  of  fact 
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must  be  tried  by  a  jury  (except  in  actions  which  involve  the 
settlement  of  accounts  between  parties)  unless  a  jury  shall  be 
waived  by  the  parties."  (See  §  241 .)  This  section  241  was  subse- 
quently incorporated  into  the  Compiled  Statutes  of  Montana, 
and  is  still  in  force.  (See  §  250,  div.  1.)  Thus,  it  is  seen  by 
the  history  of  the  legislation  upon  tlie  subject  of  the  trial  of 
issues  that  issues  in  chancery  cases  were  at  one  time  in  this  State 
triable  by  the  court,  but  that  afterwards  the  provision  of  the 
statute  giving  courts  the  power  to  try  issues  in  chancery  cases 
was  changed  and  superseded,  and  all  issues  of  fact  were  required 
to  be  tried  by  a  jury,  with  the  exception  stated.  This  was  the 
law  at  the  time  of  the  adop'^ton  of  the  Constitution,  and  by 
virtue  of  the  provision  of  section  23  of  article  iii.  of  the  Consti- 
tution, which  provides  that  ^'  the  right  of  trial  by  jury  shall 
be  secured  to  all  and  remain  inviolate,"  the  right  of  trial  by 
jury  still  exists  in  equity  cases  as  well  as  in  cases  at  law.  In 
the  Constitutions  of  nearly  all  of  the  States  of  the  Union,  the 
provision  that  the  right  of  trial  by  jury  shall  remain  inviolate 
is  found,  and  the  courts  in  every  instance  in  construing  this 
provision  of  the  Constitution  have  held  that  it  preserves  the 
right  of  trial  by  jury  in  all  cases  in  which  it  existed  at  the 
time  of  the  adoption  of  the  Constitution.  (Norval  v.  Jiice,  2 
Wis.  22;  StUwell  v.  KeUogg,  14  Wis.  461;  Mead  v.  Walker,  17 
Wis.  189;  Tabor  v.  Cook,  15  Mich.  322;  WhaUon  v.  Bancroft, 
4  Minn.  109;  Ross  v.  Irving,  14  III.  171 ;  Byers  v.  Commonw. 
42  Pa.  St.  89;  Heme  v.  Treasurer  of  Plainfidd,  37  N.  J.  L.  146 ; 
Murphy  v.  People,  2  Cowen,  814;  Whitehurd  v.  Coleen,  53  111. 
247;  Flint  K  8.  B.  Q>.  v.  Robei-ts,  2  Fla.  102;  48  Am.  Dec. 
178;  Oopp  v.  Henniker,  55  N.  H.  179;  20  Am.  Rep,  194; 
Marston  v.  Braokett,  9  N.  H.  336;  HoUt  v.  Burleigh,  18  N.  H. 
389.) 

Cooper  &  PigoU,  for  Respondent. 

I.  The  notice  of  intention  to  move  for  a  new  trial  is  improp- 
erly attempted  to  be  made  a  part  of  the  transcript.  It  has  no 
place  there,  as  it  is  no  part  of  the  judgment  roll,  nor  is  it 
included  in  any  bill  of  exceptions  or  statement  either  on  motion 
for  a  new  trial  or  on  appeal,  nor  is  it  one  of  the  papers  required 
to  be  inserted  by  the  clerk  in  the  transcript.     It  is  not  one  of 
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the  papers  mentioned  in  section  438  of  the  Code  of  Civil  Pro- 
cedure, to  be  furnished  this  court  on  appeal.  Nor  is  it  certified 
in  any  manner  to  have  been  used  on  motion  for  a  new  trial. 
{Hook  V.  Hall,  68  Cal.  22;  Oirdner  v.  Besmick,  69  CaL  112.) 
•  II.  The  supposed  statement  on  motion  for  a  new  trial 
should  be  disregarded,  and  for  two  reasons:  MrsL  It  is  not 
included  in  a  bill  of  exceptions  or  statement  on  appeal,  nor  is 
it  one  of  the  papers  mentioned  in  section  306  of  the  Code  of 
Civil  Procedure  as  part  of  the  judgment  roll,  nor  is  it  identi- 
fied as  having  been  used  on  the  hearing  of  the  motion.  Secondly, 
It  was  not  filed  with  the  clerk  after  settlement,  as  required  by 
section  435  of  the  Code  of  Civil  Procedure.  The  pretended 
statement  was  filed  July  13th,  but  was  not  settled  until  July  29, 
1891.  The  statement  must  be  settled  and  certified  by  the  judge 
before  filing.     (Adains  v.  Dohrmarin,  63  Cal.  417.) 

III.  The  instructions  should  be  disregarded  for  the  reason 
that  they  are  part  of  the  record  only  because  '^contained  in  the 
statement,  which  is  improperly  here,  and  it  would*  seem  that, 
inasmuch  as  the  appellant  failed  to  state  in  his  notice  of  inten- 
tion that  his  motion  would  in  part  or  in  whole  be  based  upon 
bills  of  exceptions,  he  cannot  be  heard  upon  an  implied  bill 
of  exception.'*  (Scherrer  v.  HcUSf  9  Mont.  65.)  Again,  the 
instructions  are  not  authenticated.  (Raymond  v.  Thexton,  7 
Mont.  306;  Dominguez  v.  Dominguez,  7  Cal.  424.)  Nor  will 
the  Supreme  Court  review  the  charge  in  an  equity  case  if  the 
court  below  disregards  the  special  finding  of  the  jury,  and  finds 
the  facts  for  itself,  where  the  special  finding  is  but  advisory. 
{Sweeiser  v.  Dobbins,  65  Cal.  629.) 

IV.  There  is  nothing  in  the  record  to  show  upon  what 
ground  the  motion  for  a  new  trial  was  made.  The  notice 
assigns  as  a  ground  for  the  motion,  that  the  evidence  was 
**  insufficient  to  support  the  verdict  and  judgment  of  the  court, 
and  that  it  is  against  the  law.  Subdivision  6,  section  29  of 
the  Code  of  Civil  Procedure,  provides  as  one  of  the  causes  for 
granting  a  new  trial,  "insufficiency  of  the  evidence  to  justify 
the  verdict  or  other  decision,  or  that  it  is  against  law.''  Insuf- 
ficiency of  the  evidence  to  justify  the  judgment  is  not  a  ground 
for  a  new  trial.  That  a  judgment  is  against  law  is  not  ground 
for  motion  for  a  new  trial.     {Froman  v.  PaUeraonf  10  Mont. 

Vol.  Xn.—  17. 
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107;  Mazhettoiiz  v.  Pimenid,  83  Cal,  450.)  It  is  immaterial  in 
this  case  whether  or  not  the  evidence  is  sufficient  to  sustain  the 
verdicL  It  would  be  material  whether  or  not  the  evidence  is 
sufficient  to  sustain  the  findings  or  decision  of  the  court.  The 
verdict  was  but  advisory  of  the  conscience  of  the  judge,  and 
the  facts  were  found  by  him  independently  thereof.  {Sweetser 
V.  Dobbins,  65  Cal.  529.)  Nor  does  the  notice  of  motion 
assign  insufficiency  of  the  evidence  to  sustain  the  decision  of 
the  court,  which  is  the  facts  found  and  the  conclusions  of  law 
drawn  therefrom.  It  does  not  include  the  judgment  or  decree. 
{Coveny  v.  Hale,  49  Cal.  652;  Sawyer  v.  Sargent,  £5  Cal.  259.) 
Conceding  to  defendant  all  the  inferences  in  his  favor  possible 
to  be  drawn  from  the  testimony,  there  was  a  substantial  conflict 
in  the  evidence.  When  such  is  the  case,  the  Supreme  Court 
will  not  disturb  the  decision  of  the  court  below.  Where  there 
is  evidence  to  sustain  the  findings  of  the  trial  court,  this  court 
will  not  disturb  its  decision,  although  this  court  might  have 
found  otherwise  if  sitting  as  a  trial  court.  {Bany  v.  Ooughlin^ 
90  Cal.  220.     See  Hayne  on  New  Trial  and  Appeal,  §  288.) 

V.  It  is  possible  for  parties  to  intend  no  partnership  and 
yet  to  form  one.  {Beecher  v.  Bush,  45  Mich.  193;  40  Am. 
Rep.  465,  cited  in  Parchen  v.  Anderson,  5  Mont.  438;  51  Am. 
Rep.  65.)  The  parties  will  not  be  permitted  to  testify  whether 
they  regarded  each  the  other  as  partners,  for  the  construction 
of  contracts,  oral  or  written^  is  for  the  courts.  So,  while 
mutual  intention  is  enough  to  form  a  copartnership,  the  absence 
of  the  intention  does  not  necessarily  disprove  that  relation;  and 
this  is  true,  because  the  contract  that  was  entered  into  may  con- 
clusively manifest  an  intent  to  create  a  partnership.  (Lirdner 
V.  MiUiUn,  47  111.  178.) 

VI.  This  is  a  suit  in  equity.  Therefore  the  finding  of  the 
jury  upon  the  special  issue  framed  is  but  advisory  to  the 
judge,  who  may  adopt  or  reject  it  as  to  him  may  seem  proper. 
If  the  remedy  sought  be  equitable,  the  court  is  not  bound  to 
call  a  jury,  but  if  it  does  call  one,  it  is  only  for  the  purpose  of 
enlightening  its  conscience,  and  not  to  control  its  judgment. 
The  findings  which  it  must  make  and  the  decree  which  it  must 
render  upon  the  law  and  the  facts  must  proceed  from  its  own 
judgment  respecting  them,  aud  not  from  the  judgment  of  others. 
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(Basey  v.  Gallagher,  20  Wall.  670;  Gallagher  v.  Basey,  1 
Mont.  457;  Mantle  v.  Noyea,  5  Mont.  274 ;  Beck  v.  jBecJfe,  6 
Mont.  318.)  And  hence  it  follows,  that  unless  the  finding  of 
the  jury  be  adopted  by  the  court  it  is  without  force  or  effect, 
and  is  a  nullity.  From  these  principles  it  necessarily  follows, 
that  erroneous  instructions  to  the  jury  can  do  defendant  no 
harm,  if  justice  was  rendered  him  in  the  finding  of  the  court; 
and  whether  the  finding  of  the  court  upon  the  issue  submitted 
to  the  jury  does  defendant  justice,  depends  entirely  upon  the 
facts  proved,  and  not  at  all  upon  the  verdict  of  the  jury.  (8tUl 
V.  Saund&r8,'8  Cal.  281;  Sweetser  v.  Dobbins,  65  Cal.  529.) 

Harwood,  J. — Before  proceeding  to  the  consideration  of  the 
assignments  of  error  made  by  appellant,  some  questions  of 
practice,  relating  to  the  record,  must  be  considered.  Respond- 
ent's counsel  contend  that  llie  assignments  of  error  on  motion 
for  new  trial  should  not  be  noticed  on  this  appeal,  because  the 
notice  of  intention  to  move  for  new  trial  is  not  incorporated  in 
the  statement  of  the  case,  and  not  being  part  of  the  judgment 
roll,  nor  included  in  a  bill  of  exceptions,  the  notice  of  intention 
is  improperly  inserted  in  the  transcript.  The  transcript  con- 
tains a  copy  of  the  notice  of  intention  to  move  for  a  new  trial  in 
this  case,  showing  an  acknowledgment  of  service  thereof  upon 
counsel  for  respondent.  The  notice  of  intention  to  move  is  the 
basis  of  that  proceeding,  and  must  set  forth  the  ground  upon 
which  the  motion  will  be  made,  and  ^^  whether  the  same  will  be 
made  on  affidavits,  or  the  minutes  of  the  court,  or  a  bill  of 
exceptions,  or  a  statement  of  the  case."  (Code  Civ.  Proc.  §  298.) 
It  has  been  held  in  Montana  that  such  notice  of  intention  is  an 
indispensable  part  of  the  record  on  appeal  from  an  order  over- 
ruling or  granting  such  motion.    {Ftrd  Nat  Bank  v.  McAndrewa, 

5  Mont  251;  Gum  v.  Murray,  6  Mont.  10;  Butherford  v.  Talent^ 

6  Mont.  112.) 

But  the  precise  point  raised  by  respondent  does  not  appear 
to  have  been  heretofore  determined  in  this  jurisdiction.  The 
Montana  cases,  supra,  appear  to  have  turned  upon  the  point 
that  the  notice  of  intention  to  move  for  a  new  trial  was  entirely 
absent  from  the  record.  Respondent's  counsel  cite  California 
cases  {Hook  v.  HaU,  68  Cal.  22 ;   Girdner  v.  Bewick,  69  Cal. 


260  Arnold  v.  Sinclair,        [Mar.  T.,  1892 

112),  which  appear  to  sustain  their  positiou.  But  it  appears 
from  ilr.  Hayne's  work  on  "New  Trial  and  Appeal"  that 
under  the  California  practice  respondent's  objection  in  this  case 
would  be  of  no  avail,  for,  as  far  as  can  be  gathered  from  the 
record,  amendments  of  the  statement  on  the  motion  for  a  new 
trial  were  proposed  by  respondent,  and  there  is  no  showing  that 
objection  to  the  hearing  of  the  motion  was  made  in  the  lower 
court,  on  the  ground  that  the  statement  did  not  contain  the 
notice  of  intention  to  move.  (Hayne  on  New  Trial  and  Appeal, 
§§  14,  151,  168,  and  notes.) 

It  will  be  further  found  upon  an  investigation  that  the  cases 
from  California,  cited  by  respondent,  were  decided  after  the 
adoption  of  the  Code  of  1874,  which  contained  provisions  dif- 
ferent from  the  former  California  Practice  Act,  and  those  of  our 
Practice  Act  on  this  subject.  Mr.  Hayne  refers  to  this  change, 
and  shoWs  that  under  the  later  provisions  of  the  California 
Code  the  courts  were  not  warranted  in  holding  that  the  notice 
of  intention  to  move  for  a  new  trial  was  properly  a  part  of  the 
record,  unless  made  so  by  being  inserted  in  a  statement  or  bill 
of  exceptions  used  on  the  hearing  of  the  motion :  whereas,  under 
the  former  statute,  more  nearly  like  ours  at  present,  the  practice 
was  otherwise.  (Hayne  on  New  Trial  and  Appeal,  §  168.)  It 
is  apparent  that  if  the  motion  is  made  on  affidavits  alone,  under 
the  provisions  of  our  statute,  no  statement  of  the  case  or  bill  of 
exceptions  would  be  necessary  to  present  the  matter  in  the  court 
below,  or  in  the  appellate  court.  The  notice  of  intention  to 
move  would  of  course  be  necessary  to  such  proceeding.  (Code 
Civ.  Proc.  §  298,  and  Montana  cases,  siipra.)  On  appeal  from 
the  onler,  "the  appellant  shall  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  undertaking  or  undertakings  on  appeal, 
the  judgment  or  order  appealed  from,  and  a  copy  of  the  papers 
used  on  the  hearing  in  the  court  below,  such  copies  to  be  certi- 
fied in  like  manner  to  be  correct."  (§  438,  Code  Civ.  Proc.) 
There  might  in  some  cases  be  difficulty  in  ascertaining  what 
''papers  were  used  on  the  hearing  in  the  court  below,'*  if  conten- 
tion should  arise  concerning  that  point,  but  that  matter  could  be 
made  certain  by  a  certificate  of  the  judge  who  heard  the  motion 
and  made  the  order  setting  forth  the  papers  used  (Wahh  v. 
MiUchinaon^  60  Cal.  228),  but  no  such  contention  is  involved  here. 
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It  is  stated  in  the  notice  of  intention  to  move  for  a  new 
trial^  among  other  things^  that  said  motion  will  be  made 
on  a  statement  of  the  case  and  affidavits  setting  forth  newly 
discovered  evidence.  And  pursuant  to  that  notice  two  distinct 
classes  of  matter  were  presented  in  support  of  the  motion. 
The  notice  of  intention  accompanies  the  affidavits  and  state- 
ment on  motion  for  new  trial,  and  the  same  are  certified  to 
be  correct  copies  of  the  "files  and  proceedings  had  and  done 
in  the  cause  of/'  etc.,  giving  the  title  of  the  action,  and  such 
notice  being  requisite  to  the  proceeding,  and  among  the  files, 
we  must  presume  that  the  same  was  one  of  the  papers  used  on 
the  hearing  in  the  court  below,  in  the  absence  of  showing  to 
the  contrary.  If  no  notice  of  intention  to  move  for  a  new  trial 
was  served  and  filed,  or  the  same  was  not  served  in  time,  or  the 
one  among  the  files  was  not  the  one  served,  or  other  irregularity 
had  occurred  in  reference  to  such  notice,  the  objection  should  be 
urged  in  the  court  below  as  a  reason  for  overruling  the  motion, 
and  a  statement  of  the  grounds  and  facts  supporting  such  objec- 
tion should  be  made  part  of  the  statement  pf  the  case,  and  the 
same  could  then  be  heard  by  the  appellate  court.  (Hayne  on 
New  Trial  and  Appeal,  supra;  Sweeney  v.  Great  Falls  etc,  Ry,  Co, 
11  Mont.  34.)  The  notice  in  the  transcript  before  us  appears 
to  have  been  the  notice  made  and  served  in  this  action,  and 
bears  the  indorsement  of  acknowledgment  of  service  by  respond- 
ent's counsel,  and  as  the  record  shows  no  reason  why  it  should 
be  disregarded,  the  objection  raised  by  respondent  cannot  be 
sustained. 

It  is  further  contended  by  respondent  that  the  instructions 
given  by  the  court  to  the  jury  on  the  trial  should  not  be  reviewed 
on  this  appeal,  for  the  reason  that  the  certificate  of  the  judge 
who  settled  and  allowed  said  statement  certifies  "that  the  fore- 
going statement  on  motion  for  a  new  trial  is  a  full,  correct,  and 
true  statement  of  the  evidence  in  the  foregoing  case,  and  is 
hereby  allowed."  Several  specifications  of  error  set  forth  in 
the  statement  are  predicated  on  the  instructions,  and  the  instruc- 
tions appear  to  have  been  inserted  in  the  statement  last  preced- 
ing the  certificate  of  the  judge.  The  statute  provides  that, 
"wiien  settled,  the  statement  shall  be  signed  by  the  judge  or 
referee,  with  his  certificate  to  the  effect  that  the  same  is  allowed." 
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(CJode  Civ.  Proc.  §  298.)  It  is  not  required  that  the  judge  shall 
enumerate  and  certify  each  class  of  matter  contained  in  the  state- 
ment as  settled  and  allowed.  The  instructions  are  in  the  state- 
ment in  this  case,  as  it  purports  to  have  been  settled  and  allowed 
by  the  judge,  and  are  thereby  authenticated  as  the  instructions 
given,  and  would  be  so  considered  on  this  appeal;  however,  the 
conclusion  we  have  reached,  which  will  be  shown  below,  makes 
it  unnecessary  to  review  the  instructions. 

The  main  proposition  in  this  case  presented  by  appellant  i» 
that  the  evidence  is  insufficient  to  justify  the  finding  of  the 
jury,  which  the  court  approved,  and  adopted  as  its  finding. 
On  this  branch  of  the  investigation  the  case  appears  to  be 
somewhat  singular.  Recurring  to  the  complaint  it  is  observed 
that  the  facts  therein  averred,  whereby  the  alleged  copartner- 
ship relation  between  plaintiff  and  defendant  arose,  are  very 
meager.  The  complaint  alleges  that  it  was  agreed  between 
plaintiff  and  defendant,  at  Port  Arthur,  Canada,  in  May, 
1887,  that  they  "would  thereafter  enter  into  oopertuership 
between  themselves  for  the  purpose  of  carrying  on  said  busi- 
ness," which  is  described;  and  "that  it  was  agreed  by  and 
between  them  that  the  profits  accruing  in  and  from  said  busi- 
ness should  be  divided  equally  between  plaintiff  and  defendant." 
It  is  next  alleged  "that  in  pursuance  of  said  contract,"  and 
"in  accordance  therewith,  plaintiff  and  defendant  thereafter  in 
August,  1887,  entered  into  and  formed  a  copartn^ship  between 
themselves  in  the  aforesaid  business  of  dealing  in"  said  goods 
at  Great  Falls,  "and  did  then  and  there,  at  the  time  and  place 
last  afore-mentioned,  in  pursuance  of  said  agreement,  and  in 
accordance  with  its  terms,  engage  in  and  carry  on  and  conduct 
the  aforesaid  business  of  dealing  in,"  etc.,  "under  the  firm 
name  and  style  of  John  Sinclair,"  and  continued  to  carry  on 
said  business  until  about  February  6,  1891. 

The  allegations  subsequent  to  the  first  paragraph,  in  referring 
to  the  terms  upon  which  the  alleged  copartnership  was  finally 
formed,  and  commenced  its  existence,  states  that  in  pursuance 
of  the  first  agreement,  and  in  accordance  with  the  terms  thereof, 
the  parties  entered  into  copartnership  and  established  said  busi- 
ness. Looking  back  to  see  what  the  terms  and  conditions  of 
said  copartnership  were  alleged  to  be,  it  is  found  that  no  terms 
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or  conditions  are  alleged,  except  that  the  parties  agreed  that 
they  would  thereafter  form  a  copartnership  to  conduct  said 
business,  and  in  addition  to  this  allegation  the  only  condition 
of  said  copartnership  alleged  is  that  the  profits  accruing  there- 
from should  be  divided  equally  between  said  parties.  That 
was  a  preliaiinary  agreement,  as  alleged,  to  the  effect  that  said 
parties  would  thereafter  form  a  copartnership  for  the  purpose 
of  carrying  on  said  business.  There  is  no  allegation  whatever 
as  to  the  time  when  the  proposed  copartnershif)  was  to  be 
formed  and  entered  into,  or  the  conditions  as  to  the  capital,  serv- 
ices, or  other  valuable  contributions,  either  one,  or  each,  should 
put  into  said  proposed  business  when  the  future  copartnership 
was  formed.  Nor  is  it  alleged  that  when  they  finally  formed 
the  alleged  copartnership  any  conditions  were  agreed  upon  as 
to  those  matters.  As  to  what  conditions  each  party  should  ful- 
fill in  order  to  establish  said  business,  and  share  equally  the 
profits  thereof,  the  complaint  is  silent.  The  complaint  avers 
that  plaintiff  has  performed  **  all  the  conditions  of  said  con- 
tract upon  his  part."  As  to  what  he  was  to  do,  the  complaint 
is  silent.  We  do  not  look  to  the  complaint  to  pass  upon  the 
proposition  as  to  whether  it  alleges  facts  sufficient  to  constitute 
a  cause  of  action,  because  no  such  objection  has  been  raised  in 
this  court.  But  we  must  look  to  the  complaint  to  find  what 
material  fioicts  are  alleged  and  to  be  proved,  whereby  the  copart- 
nership relation  arose,  in  order  to  properly  consider  whether 
the  evidence  is  sufficient  to  sustain  the  verdict  that  said  copart- 
nership existed. 

Proceeding  to  the  statement  of  the  evidence,  it  is  found  that 
plaintiff  is  the  only  witness  introduced  on  his  behalf  to  prove 
the  allegations  of  his  complaint.  He  testifies,  in  effect,  that  he 
met  defendant  Sinclair  at  the  time  and  place  stated  in  the  com- 
plaint, and  that  in  conversation  defendant  stated  to  plaintiff 
that  he,  Sinclair,  was  just  out  of  business,  and  spoke  about 
Great  Falls,  and  plaintiff  told  defendant  that  Great  Falls  was 
going  to  be  a  good  opening  for  a  liquor  business,  and  that 
plaintiff  would  go  there  if  he  had  any  means,  but  he  had  no 
money;  that  defendant  said  he  could  raise  |600  or  |700,  ^^and 
wanted  to  know  if  we  could  get  a  start  in  a  small  way  on  that 
amount,  and  said,  'If  you  will  go  up  there  with  me^  I  will  give 
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you  one-half  interest  in  the  business/  I  told  him  I  would. 
Defendant  said  it  might  take  him  a  couple  of  weeks  before  he 
could  find  the  money— the  $600  or  $700;"  that  plaintiff  said 
he  would  go  to  St.  Paul  in  tiie  mean  time,  and  wait  for  defend- 
ant ;  and  went  there  and  waited  about  three  weeks,  wlicu  defend- 
ant came  there,  met  plaintiff,  and  bought  a  stock  of  liquors  and 
cigars;  that  plaintiff  took  part  in  arranging  for  the  purchase 
of  said  stock ;  that  defendant  paid  all  that  was  paid  thereon ; 
that  the  goods  were  bought  in  the  name  of  defendant ;  that  said 
goods  were  invoiced  and  shipped  in  the  name  of  Sinclair,  by 
the  direction  of  plaintiff.  Plaintiff  explains  that  he  did  this 
because  defendant  had  paid  all  the  money  that  was  {)aid  for 
saki  goods,  and  that  defendant  ^^  was  a  peculiar  sort  of  man,  m 
plaintiff  knew,  and  he  wanted  to  let  defendant  have  his  own 
way/'  Plaintiff  further  testified  that  at  St  Paul  defendant 
said  to  him,  '^Ajs  soon  as  we  make  money  enough,  I  want  to 
draw  out  what  money  I  put  in,  over  and  above  our  division  of 
the  profits;"  that  plaintiff  and  defendant  came  immediately  to 
Great  Falls;  that  said  goods  arrived  about  six  weeks  after  the 
purchase,  a  store  was  rented,  and  said  business  commenced,  and 
thenceforth  was  carried  on  in  the  name  of  defendant,  John 
Sinclair;  that,  on  an  occasion  when  said  business  was  rc^noved 
from  the  store  formerly  occupied  to  another  store,  considerable 
money  had  been  laid  out,  and  they  were  hard  pressed  for  money, 
and  the  defendant  said  to  plaintiff,  "Can  you  not  write  down 
to  your  son  and  get  the  money?''  Plaintiff  replied,  "No,  my 
son  has  invested  all  his  money  in  mining  property,  and  I  did 
not  think  he  had  any  to  spare,  but  he  wanted  me  to  write  down 
and  see  if  I  couldn't  get  some  money  for  us;"  tliat  phiintiff 
managed  the  business,  kept  the  books,  and  devoted  all  his  time 
to  it;  that  defendant  was  away  a  good  deal  of  the  time  hunt- 
ing; that  defendant  had  invested  a  good  deal  in  mines,  but  the 
accounts  of  such  transactions  were  not  kept  in  the  books  of  the 
store,  those  transactions  being  all  distinct  and  separate  from 
said  liquor  business;  that  nothing  was  said  about  salary  from 
the  time  he  met  defendant  at  Port  Arthur  until  plaintiff  left 
there;  that  the  books  of  said  business  contained  no  entry  of  a 
salary  account  as  to  plaintiff,  and  the  books  were  introduced  in 
evidence  to  show  this  fact;  that,  when  plaintiff  drew  money  out 
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of  said  business  for  his  personal  ase,  he  charged  the  same  to 
himself. 

Plain tifiF  further  testified :  "  There  never  was  a  word  of  salary 
mentioned  between  defendant  and  me  in  any  conversation.  I 
Lad  some  difficulty  with  him  before  quitting.  I  told  him  it  was 
not  satisfactory  for  me  to  be  in  company  with  any  one  with  whom 
I  could  not  agree ;  I  said  I  would  choose  a  man,  he  could  choose 
a  man,  and  let  them  take  a  third  man^  and  whatever  they  agreed 
u])ou  I  would  abide  by.  He  said:  'No,  I  will  give  yoii  $100 
a  month  as  long  as  you  have  been  with  me.'  I  said,  *No,  sir,  I 
will  not  accept  it.'  Nothing  further  was  said  at  that  time. 
That  was  the  first  time  salary  was  ever  mentioned.  I  got 
money  from  Sinclair  after  that,  under  the  following  circum- 
stances :  I  went  into  Sinclair's  some  few  days  after  this  con- 
versation, and  said  I  wanted  some  money ;  I  hadn't  any.  He 
waited  a  few  minutes  and  went  out,  and  came  back  in  about 
half  an  hour,  and  sat  down  and  wrote  a  check  and  handed  it  to 
me.  I  did  not  have  any  words  with  him  because  I  did  not  want 
auy  argument  with  him.  He  is  a  man  that  dou't  reason,  in  my 
opinion.  Everybody  is  wrong  but  himself.  I  took  the  check 
and  walked  out.  Nothing  was  said  between  us  at  that  time.  I 
went  to  the  Merchants'  National  Bank.  The  check  was  for 
$1,650.  When  I  took  it  to  indorse  it,  I  saw  on  the  margin  the 
words,  'in  full  for  wages,'  or  words  to  that  effect.  He  didn't 
call  my  attention  to  the  provisions  of  the  check.  I  drew  the 
money  on  the  check.  I  was  out  of  money  and  needed  money 
at  that  time." 

Plaintiff  further  testified  that  while  he  was  in  said  business 
with  defendant  he  kept  the  books  thereof,  and  used  to  give 
defendant  a  statement  every  month ;  that  he  told  defendant  how 
many  goods  were  bought  and  sold;  that  in  ordering  goods, 
plaintiff  did  not  give  orders  without  consulting  defendant 
Sinclair;  that  since  the  commencement  of  said  business  he  had 
personally  made  out  the  orders  for  goods;  that  said  orders  were 
always  made  in  the  name  of  Sinclair,  personally,  by  plaintiff, 
and  plaintiff  signed  defendant's  name  to  such  orders,  "per 
Arnold."  Copies  of  such  orders  were  introduced  in  evidence, 
on  cross-examination  of  plaintiff,  identified  by  him  as  his  writ- 
ing, and  in  all  cases  the  same  were  made  out  in  the  name  of  John 


266  '  Arnold  v.  Sinclair.        [Mar.  T.,  1892 

Sinclair,  and  signed,  "John  Sinclair,  per  Arnold.''  Plaintiff 
testified  that  the  orders  introduced  in  evidence  were  a  fair 
sample  of  all  orders  as  he  usually  sent  them  out;  that  nothing 
was  ever  said  between  them  as  to  the  firm  name  in  which  said 
business  should  be  carried  on;  that  it  was  commenced  in  the 
name  of  John  Sinclair,  and  was  carried  on  in  that  name;  that 
defendant  never  consulted  plaintiff  when  he  went  away  from 
home;  that,  when  defendant  was  at  home,  plaintiff  consulted 
him  about  the  advisability  of  selling  goods  on  time,  and  giving 
credit;  that  nothing  was  ever  said  between  plaintiff  and  defend- 
ant as  to  when  the  proposed  copartnership  between  them  was 
to  be  commenced,  or  the  time  when  the  agreement  to  go  into 
partnership,  which  plaintiff  allied  was  entered  into  at  Port 
Arthur,  was  to  take  effect;  that  defendant  Sinclair  during  all 
the  time  said  business  was  carried  on,  had  sole  charge  of  the 
money  of  said  business,  kept  the  bank  account,  and  was  the 
only  one  that  had  authority  to  draw  checks  thereon ;  that  in  one 
or  two  instances,  when  defendant  was  away  from  home,  plaint- 
iff had  occasion,  for  some  urgent  reason,  to  draw  a  check  on  the 
bank  against  defendant's  account,  which  he  did,  signing  the 
name  of  defendant  thereto  by  himself,  and  immediately  went  to 
the  bank  and  explained  the  matter  and  the  necessity  for  draw- 
ing the  check,  in  order  to  have  the  same  honored.  Plaintiff 
says:  "I  left  Sinclair  on  the  5th  or  6th  of  February,  1891;  and 
during  the  time  said  business  was  carried  on  prior  to  that,  for 
upwards  of  three  years  that  I  was  in  business  with  Sinclair, 
Mr.  Sinclair  alone  signed  the  checks  on  the  bank  account." 

The  check  of  $1,650  paid  by  defendant  to  plaintiff,  as  above 
mentioned,  was  introduced  in  evidence.  The  same  bears  date 
February  9,  1891,  was  drawn  upon  the  "Merchants'  National 
Bank  of  Great  Falls,  Montana,"  and  reads,  "  Pay  to  P.  Arnold, 
or  order,  sixteen  hundred  and  fifty  dollars.  $1,650."  "For 
wages  in  full  to  date."  Signed,  "John  Sinclair."  Indorsed, 
"Peter  Arnold."  "Paid  February  9,  1891,  Merchant's  Na- 
tional  Bank  of  Great  Falls,  Montana."  Plaintiff  acknowledges 
the  receipt  of  said  check,  and  the  indorsement  thereof;  that  he 
obtained  the  money  called  for  thereby,  and  that  he  saw  the 
words,  "for  wages  in  full  to  date,"  written  upon  said  check, 
before  he  obtained  the  money  thereon;  that  he  did  not  go  back 
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to  Sinclair  to  have  said  words  erased,  or  to  make  any  remon- 
strance against  taking  said  cheeky  with  said  conditions  written 
thereon. 

On  cross-examination,  plaintiff  testified  that :  ^'  The  first  time 
I  made  mention  to  Sinclair  about  claiming  a  partnership  in  his 
bnsiness  was  about  February  1^  1891  •  We  had  had  no  arrange- 
ment since  we  left  Port  Arthur.  There  was  no  mention  made 
about  business  or  partnership  or  salary  or  anything  else,  any- 
where. The  occasion  of  dissolution  of  this  peaceable  partner- 
ship between  Sinclair  and  myself  was  that  there  was  a  certain 
party  coming  there  (he  objected  to  somebody  getting  gooils 
there),  and  I  told  our  bartender  to  sell  to  anybody  who  had  the 
money  to  pay  for  them.  Sinclair  objected  to  this  party  coming 
there,  and  I  said,  ^  As  long  as  he  has  got  the  money,  let  him 
have  the  goods.'  The  clerk  was  Dick  Williams,  and  that  was 
about  the  last  of  January,  I  think  Sinclair  went  away  after 
that  row — the  next  day  after.  I  staid  there  until  after  his 
return — a  week  or  ten  days,  perhaps  two  weeks.  I  told  him 
in  the  mean  time  I  had  got  quite  an  order  in  for  goods,  and  this 
Williams  was  dnink  all  the  time,  and  had  had  a  fight,  and  I 
told  Sinclair  we  had  better  get  another  man.  I  said,  ^He  is  a 
good  man  to  work,  but  we  can't  trust  him.  He  is  out  every 
night,  and  getting  into  a  fight.'  That  that  morning  he  was 
drunk,  and  couldn't  do  any  work.  Then  Sinclair  began  to 
pitch  into  me;"  that  this  w&s  the  first  time  there  was  ever  any 
contention  between  plaintiiF  and  defendant. 

On  being  asked  why,  if  plaintiff  claimed  to  be  an  equal 
partner  in  said  business,  he  did  not  discharge  said  Williams 
from  the  employment  of  said  firm  without  consulting  Sinclair, 
plaintiff  answered,  saying:  ^'I  did  not  want  to  discharge  him 
without  getting  another  man.  I  said,  if  he  knew  of  a  good 
man,  we  had  better  get  him."  On  being  questioned,  on  cross- 
examination,  about  his  alleged  offer  to  arbitrate  the  differences 
between  plaintiff  and  defendant,  plaintiff  said :  **  This  conver- 
sation took  place  in  the  store.  I  think  none  were  present  but 
Sinclair  and  myself.  Dick,  the  bartender,  may  have  been 
back  behind  the  bar.  It  took  place  before  I  got  the  last  check. 
The  conversation  was  had  in  a  moderate  tone  of  voice,  just  as 
I  am  now  talking.     Sinclair  said^  '  No,'  and  that  was  alL     I 
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thiak  it  was  at  that  time  Sinclair  first  said  anything  about  pay- 
ing me  wages.  I  think  it  was  at  that  time  he  said  he  would 
pay  me  $100  a  month.  I  said,  ^No.'  I  refused  it.  I  did 
not  make  mention  then  that  I  claimed  a  partnership.  I  sup- 
posed he  understood  that.  What  I  referred  to  in  my  proposi- 
tion for  arbitration,  as  I  supposed  it,  was  my  interest  in  the 
business,  aUliongh  nothing  was  said  particularly  about  that. 
But  I  did  say  I  would  not  accept  a  salary.'' 

PlaintiflF  further  testified,  on  cross-examination,  that  "on  or 
about  the  twenty-ninth  day  of  May,  1 890, 1  may  have  had  a 
conversation  with  W.  H.  Race,  a  justice  of  the  peace  of  this 
town,  as  to  who  composed  the  firm  of  John  Sinclair,  or  whether 
or  not  it  was  a  firm.  He  might  have  asked  me  the  name  of 
the  firm,  and  I  might  have  said,  John  Sinclair.  I  remember 
of  bringing  a  suit  agaiast  the  firm  of  Talgo  and  Anderson  in 
the  name  of  John  Sinclair,  on  one  of  our  bills."  The  under- 
taking on  attachment  in  said  case  was  introduced  in  evidence, 
and  shows  that  the  case  was  brought  in  the  name  of  "John 
Sinclair,  plaintiff,'^  and  said  Peter  Arnold,  the  plaintifiT  in  this 
action,  appears  as  one  of  the  sureties  on  said  bond.  The  affi- 
davit for  attachment  was  also  introduced,  and  shows  the  name 
of  "John  Sinclair,  plaintiff,''  and  it  is  recited  therein  that: 
"  Peter  Arnold,  being  first  duly  sworn,  says  he  is  agent  for  the 
plaintiff  in  the  above-entitled  action."  Said  affidavit  appears 
to  have  been  subscribed  and  sworn  to  by  Arnold,  the  plaintiff 
in  this  action.  On  being  questioned  as  to  the  reason  he  brought 
said  action  in  the  name  of  John  Sinclair  alone,  without  stating 
his  own  name  as  a  pkintiff  in  interest,  or  a  member  of  the 
firm  of  John  Sinclair,  if  it  was  a  firm  and  he  was  a  partner  in 
{?aid  business,  the  plaintiff  in  this  action,  Arnold,  said:  "The 
explanation  I  have  as  to  the  reason  why  I  swore  that  I  was 
agent  of  John  Sinclair  is  that  we  wanted  to  save  expenses. 
I  never  looked  at  or  thought  particularly  about  it.  That  was 
the  way  I  did  it.  I  do  not  know  but  Judge  Race  suggested 
himself  to  do  it  that  way,  I  certainly  signed  it,  and  I  see  it  was 
sworn  to,  but  I  never  looked  to  see  what  it  was.  I  am  not 
quite  sure  whether  or  not  I  had  any  conversation  with  W.  H. 
Race,  or  he  with  me,  previous  to  the  first  writ  of  attachment 
in  the  court  of  W.  H.  Race,  in  relation  to  who  composed  the 
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firm  of  John  Sinclair.  I  do  not  recollect  any  conversation 
with  him  at  all.  I  signed  that  paper  as  bondsman.  I  did  all 
the  business  that  way  because  some  one  had  to  sign.  Sinclair 
was  not  in  the  habit  of  signing.  He  was  away  a  good  deal, 
and  I  did  it  that  way  just  to  avoid  the  trouble  of  having  to  get 
him  to  sign.'^  Plaintiff  rested  his  case  upon  his  own  testimony. 
Defendant  Sinclair  was  sworn,  and  testified  on  his  behalf  to 
the  effect  that  he  had  heard  plaintiff's  testimony  as  to  the  con- 
versation and  agreement  between  himself  and  plaintiff  at  Port 
Arthur,  Canada,  in  relation  to  going  into  the  liquor  business; 
that  very  little  was  said  on  that  subject  between  them ;  they 
were  talking  together  of  Great  Falls,  when  plaintiff  said  he 
would  like  to  go  there,  and  defendant  asked  him  '^if  he  had 
money  enough  to  take  him  up,  and  that  was  about  the  sum  and 
substance  of  the  conversation ; ''  there  was  no  other  conversa- 
tion had  then  about  the  business;  that  plaintiff  went  to  St. 
Paul,  just  as  he  related,  and  defendant  went  there  a  little  later; 
that  no ''arrangement  was  made  at  all  between  plaintiff  and 
defendant  at  St.  Paul  about  plaintiff's  coming  to  Great  Falls; 
that  plaintiff  was  about  with  defendant  while  the  latter  was  in 
St.  Paul ;  and  defendant  learned  there  that  plaintiff  did  not 
have  money  enough  to  take  him  to  Great  Falls;  that  defendant 
bought  and  paid  for  a  suit  of  clothes  for  plaintiff;  that  neither 
at  Port  Arthur,  Canada,  nor  any  other  place,  did  defendant 
have  any  conversation  or  agreement  with  plaintiff,  whereby 
defendant  agreed  to  take  plaintiff  in  as  a  partner  in  said  busi- 
ness on  condition  that  defendant  was  to  furnish  the  money  for 
the  business  and  give  plaintiff  one  half  of  the  profits  thereof; 
that  plaintiff  Arnold  was  merely  acting  for  defendant  as  clerk, 
but  no  arrangement  was  ever  made  as  to  what  compensation 
Arnold  was  to  receive,  prior  to  the  final  settlement,  when 
defendant  paid  him  said  check  for  |1,650;  that  after  said 
settlement  defendant  learned  for  the  first  time  that  Arnold 
claimed  an  interest  in  said  business;  that  defendant  heard 
plaintiff  relate  a  conversation  in  which  he  claimed  that  he 
offered  to  arbitrate  with  defendant  as  to  a  settlement;  that 
defendant  couid  not  recall  just  what  was  said  at  that  time,  but 
that  "Arnold  had  not  at  that  time,  or  any  time  previous,  made 
any  claim  whatever  to  any  interest,  or  intimated  to  me  Uiat  he 
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did  claim  any  interest  in  my  liquor  business ;  nor  did  plaint- 
iff ever  make  any  claim  to  such  interest  until  after  the  giving 
of  said  cheek  for  $1,650;"  that  Arnold  never  had  any  interest 
in  said  business,  and  never  acted  therein  otherwise  than  as  an 
employe;  that  the  business  was  conducted  solely  in  defendant's 
name,  and  he  had  sole  control  of  said  business,  and  all  the 
funds  and  bank  account  thereof;  that  plaintiff  Arnold  never 
put  any  money  into  said  business;  that  trouble  arose  between 
the  bartender  and  Arnold,  and  the  latter  wanted  defendant  to 
discbarge  said  bartender,  but  that  the  defendant  had  come  to 
the  conclusion  that  he  would  discharge  Arnold,  and  did  so; 
that  then  Arnold  did  not  claim  to  have  any  interest  in  said 
business,  but  asked  defendant  when  he  would  pay  him ;  that  this 
occurred  on  the  6th  of  February,  and  on  the  9th  of  February 
defendant  paid  plaintiff  said  check  for  |1,650  in  full  settle- 
ment; that  there  was  never  any  partnership  business  or  agree- 
ment existing  between  plaintiff  and  defendant  at  any  time  in 
relation  to  said  business. 

On  cross-examination,  defendant  testified  substantially  the 
same  as  in  chief,  so  far  as  he  was  questioned.  He  goes  further 
into  details  as  to  the  reasons  he  had  for  discharging  plaintiff 
from  his  employ,  as  he  claims,  which  reasons  do  not  concern 
this  inquiry.  He  further  stated  that  he  paid  Arnold's  fare  from 
Helena  to  Great  Falls,  when  on  their  journey  from  St.  Paul  to 
Montana,  and  also  paid  for  some  of  his  meals  while  on  that 
journey. 

W.  H.  Race  was  called  as  a  witness  for  defendant,  and  testi- 
fied that  on  May  29,  1890,  while  he  was  justice  of  the  peace  at 
Great  Falls,  within  and  for  Cascade  County,  the  plaintiff  in 
this  action,  Arnold,  brought  the  suit  referred  to  above  in  his 
court;  that  he,  Justice  Race,  supposed  said  liquor  business  was 
carried  on  by  a  firm ;  he  did  not  know  why  he  had  this  impres- 
sion ;  that  when  said  suit  was  brought  he  asked  Arnold  who 
composed  the  firm,  and  Arnold  replied,  "John  Sinclair."  The 
justice  said  in  his  testimony:  "The  reason  I  gave  him  for  ask- 
ing that  question  was  simply  that  the  names  of  all  interested 
parties  must  be  incorporated  in  the  summons.''  That  thereafter 
quite  a  number  of  suits  were  brought  by  Arnold,  and  the 
papers  were  always  made  out  in  the  name  of  John  Sinclair,  the 
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same  as  the  first  one.  That  when  the  attachment  suit  was 
brought,  of  which  the  affidavit  and  undertaking  were  intro- 
duced on  this  trial,  Sinclair  was  not  present.  That  Mr.  Arnold 
said  Sinclair  was  out  in  the  mountains,  but  that  he,  Arnold, 
could  make  the  affidavit  as  agent  for  plaintiff  Sinclair  in  said 
attachment  suit. 

Defendant  having  rested  in  his  proof,  the  plaintiff  again  tes- 
tified briefly  on  his  own  behalf,  in  vebuttal,  and  said:  "I 
heard  the  testimony  of  Sinclair,  giving  the  reason  why  he  dis- 
charged me,  and  the  word,  *  discharge,'  was  not  used  at  all. 
He  gave  me  to  understand  that  I  should  have  $100  a  month 
if  I  chose  to  stay,  but  I  did  not  accept.  He  did  not  say  any- 
thing at  all  to  indicate  that  he  wanted  me  to  go.''  He  then 
goes  into  some  explanation  as  to  the  &cts  which  defendant  had 
aaserted  as  reasons  for  discharging  him.  This  matter,  however, 
as  before  asserted,  is  not  material  to  our  inquiry.  Plaintiff 
stated  that  he  did  not  remember  whether  defendant  paid  for  a 
suit  of  clothes  for  him  at  St.  Paul,  or  not,  but  said,  "  I  may 
have  said,  *  Pay  for  both  suits,'  or  something  to  that  effect.  I 
had  money,  but  not  enough  to  put  into  the  business.  I  told 
him  I  had  about  enough  money  to  pay  my  expenses  to  Great 
Falls.  I  think  he  })aid  the  stage  fare  from  Helena.  I  stopped 
three  weeks  in  St.  Paul,  waiting  for  him,  which  took  some  of 
my  means."  Plaintiff  gave  no  testimony  in  rebuttal  in  refer- 
ence to  what  the  justice  of  the  peace  testified. 

The  testimony  in  this  case  shows  that  the  defendant  is  cor- 
roborated by  plaintiff  in  every  material  fact  testified  to,  except 
on  the  one  assertion  of  plaintiff,  that  at  Port  Arthur,  Canada, 
def<wdant  told  him  that,  if  he  would  go  with  defendant  to 
Great  Falls,  defendant  would  give  him  one-half  interest  in  said 
business.  Plaintiff  testified,  on  cross-examination,  that  after 
the  conversation  at  Port  Arthur  there  was  never  any  other  con- 
versation or  arrangement  about  said  business  between  plaintiff 
and  defendant.  In  this  connection,  plaintiff  said  that  ^Hhe 
first  time  I  made  mention  to  Sinclair  about  claiming  a  partner- 
ship in  his  business  was  about  February  1,  1891.  We  had  no 
arrangemente  since  we  left  Port  Arthur.  There  was  no  men- 
tion made  about  business  or  partnership  or  anything  else,  any- 
where."    This  corroborates  defendant,  and  refers  the  dispute  as 
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to  what  agreement  plaiDtiff  and  defendant  had  back  to  the 
conversation  had  at  Port  Arthur,  Canada,  in  May,  1887.  It 
contradiots  the  allegation  in  tlie  second  paragraph  of  the  com- 
plaint that  '^  plaintiff  and  defendant,  in  the  month  of  August, 
1887,  did  enter  into  and  form  a  copartnership  between  them- 
selves in  the  aforesaid  business,  dealing  in"  said  described 
goods  "at  said  city  of  Great  Falls."  Therein  plaintiff  also 
contradicts  his  prior  statements  as  to  what  defendant  said  at  St. 
Paul  about  drawing  out  what  capiial  he  put  into  the  business 
before  profits  were  divided. 

All  die  conduct  of  plaintiff  while  engaged  in  said  business, 
for  more  than  three  years,  contradicts  his  testimony  to  the  effect 
that  he  was  a  copartner  therein,  or  an  owner  of  one-half  inter- 
est in  the  profits  thereof.     According  to  his  own  assertions  he 
was  a  man  of  mature  years,  and  of  long  experience  in  business, 
and  defendant  was  "a  peculiar  sort  of  man,"  and  of  arbitrary 
temperament.     Plaintiff  was  constantly  engaged  in  attending  to 
the  affairs  of  said  business  during  that  long  period ;  kept  the 
V)Ooks,  gave  orders  for  goods,  brought  suits  to  enforce  collection, 
and  during  this  whole  period  carefully  avoided  doing  anything, 
or  asserting  anything,  wherein  he  assumed  the  attitude  of  a 
copartner  or  owner  therein.     Moreover,  by  conduct  and  by 
expression,  he  asserted  the  contrary.     In  solemn  proceedings, 
when  the  question  was  put  to  him  as  to  "who  composed  the 
firm,"  he  replied,  "John  Sinclair,"  and  Justice  Race  testified 
tliat  "the  reason   I  gave  him  for  asking  that  question  was 
simply  that  the  names  of  all  interested  parties  must  be  incorpo- 
rated in  the  summons."     In  this  the  justice  was  right,  and 
sought  to  have  the  proceedings  instituted  according  to  law. 
(Code  Civ.  Proc.  §§  15,  16.)     Arnold  also  assumed  the  char^ 
acter  of  surety  for  plaintiff  Sinclair  in  that  proceeding,  which 
was  improper  if  he  was  a  party  in  interest.     But  this  was  not 
all.     In  his  affidavit  for  the  attachment,  he  deposes  that  he  was 
agent  for  Sinclair,  the  plaintiff  in  that  action.     This  occurred 
in  May,  1890,  over  two  and  one-half  years  after  the  commence- 
ment of  said  business,  and  the  case  was  brought  to  make  a  col- 
lection for  said  business,  in  which  Arnold  now  claims  to  have 
been  a  copartner  from  its  commencement.     He  explains  in  his 
testimony  that  his  attention  was  not  called  to  the  contents  of 
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said  affidavit,  and  that  he  paid  little  attention  to  it.  He  also 
says  he  adopted  that  course  in  said  proceedings  before  the  jus- 
tice to  save  expense.  This  is  contradicting  himself,  for  if  he 
did  the  business  in  that  way  to  save  expense,  he  paid  attention 
to  it — he  thought  of  it — and  did  it  premeditatedly.  Besides, 
it  is  inconceivable  how  expenses  could  be  saved  by  stating 
untruly  to  the  justice  his  relation  to  said  business,  or  swearing 
that  he  was  agent  for  plaintiff  Sinclair,  instead  of  transacting 
the  business  as  a  copartner,  in  which  relation  he  would  have  as 
much  authority  concerning  said  business  as  Sinclair  himself. 
In  this  instance  the  truth  would  have  been  as  cheap  and  con- 
venient as  solemn  prevarication,  and  the  reason  he  attempts  to 
give  for  not  stating  the  truth  is  empty  of  all  force,  and  is  con- 
tradictory. The  justice  of  the  peace  also  contradicts  him  in 
this  respect,  for  he  says  that  Arnold  explained  on  the  occasion 
that  Sinclair  was  out  in  the  mountains,  and  that  he,  Arnold, 
could  swear  to  the  affidavit  as  agent  of  Sinclair.  This  shows 
that  Arnold  considered  the  whole  situation,  and  considered  the 
source  of  his  authority  to  act,  whereas,  he  says  in  his  testimony 
that  he  thought  very  little  about  it.  Men  are  not  likely  to 
understate  their  rights,  especially  in  relation  to  property.  For 
this  reason  admissions  or  declarations  against  interest,  espe- 
cially where  no  reasonable  motive  is  given  for  such  cgnduct,  is 
considered  weighty  evidence  that  what  a  party  so  states  concern- 
ing his  right  or  interest  is  true. 

When  plaintiff  had  occasion  to  draw  a  check  on  the  funds  of 
said  business  in  the  bank  he  was  unable  to  do  so,  without 
apparently  exceeding  his  authority,  or  without  going  to  the 
banker  and  arranging  to  have  the  check  honored,  on  the  faith 
that  Sinclair  would  ratify  the  act  of  drawing  it  Under  these 
circumstances  plaintiff  is  never  found  to  have  intimated  that  he 
was  a  copartner  and  owner  of  one  half  of  the  profits  of  said 
business.  When  plaintiff  had  a  controversy  with  the  bartender 
he  did  not  aischarge  him.  However,  it  might  have  been  the 
conduct  of  a  prudent  man,  even  though  he  was  a  partner  in 
interest,  to  have  consulted  the  other  member  or  members  of  the 
firm  in  that  respect.  But,  when  he  went  to  Sinclair  about  this 
matter,  he  did  not  demand  that  said  bartender  should  be  dis- 
charged.    He  did  not  insist  upon  it  as  a  copartner  who  had 
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authority  in  this  matter.  He  complained  of  the  bartender  to 
defendant,  and  when  the  latter  told  plaintiff  he  had  made  up 
his  mind  to  discharge  him,  plaintiff  went  away,  or,  even  adopting 
plaintiff's  own  testimony,  that  the  word  "discharge*'  was  not 
used,  but  that  defendant  "gave  plaintiff  to  understand  that  he 
should  have  $100  a  month  if  he  chose  to  stay,"  and  tliat  they 
had  words,  not  of  a  peaceable  nature,  or,  as  plaintiff  terms  it,  "a 
row,"  still  plaintiff  made  no  affirmation  concerning  his  claim  to 
a  partnersliip  interest,  nor  even  made  an  intimation  of  it,  on 
tliat  occasion,  according  to  his  own  account.  It  appears  that 
plaintiff  then  left  the  establishment,  and  the  bartender  was 
retained,  and  in  two  or  three  days  plaintiff  returned  —  he  says, 
"I  went  into  Sinclair's" — and  asked  Sinclair  for  money,  and 
he  received  a  check  for  $1,650,  on  which  was  written  "for 
wages  in  full  to  date."  Plaintiff  says  that  he  needed  money, 
and  although  these  words  were  on  said  clieck,  and  he  was  dis- 
satisfied with  them,  he  drew  the  money.  And  yet  he  said  the 
check,  with  that  oonditioo  written  on  it,  was  not  satisfactory  to 
him;  that  it " was satis&otory  for  the  money,"  but  tlie  a)ndition 
was  unsatia&ctory.  Sinclair  had  already  told  him  that  he  would 
pay  him  $100  a  month,  according  to  plaintiff's  testimony,  at  the 
very  time  plaintiff  offered  to  arbitrate,  and  defendant  refused  to 
arbitrate,  saying  he  would  settle  it  himself,  and  "I  think  it  was 
at  that  time,"  says  the  plaintiff,  "tliat  he  said  he  would  pay  me 
$100  a  month.  I  said,  *  No.'  I  refused  it."  Nothing  was  then 
said  by  Arnold  about  his  claim  or  supposition  that  he  had  an 
interest  in  said  business.  Nor  had  any  intimation  been  made 
to  that  effect  before,  and  all  of  Arnold's  conduct  and  expressions 
which  were  proved  was  to  the  contrary  effect.  Now,  what  did 
Arnold  presume  that  check  for  $1,650  was  given  to  him  for,  as 
Sinclair  understood  it?  Witliout  reference  to  the  words,  **  wages 
in  full  to  date,"  written  thereon,  the  fact  that  defendant  had 
told  plaintiff  he  would  pay  him  $100  a  month  was  sufficient 
that  that  was  the  basis  upon  which  defendant  was  paid  said 
$1,650,  and  still  plaintiff  made  no  remonstrance  whatever,  nor 
even  at  this  late  daie,  after  he  was  out  of  the  concern,  did  he 
say  a  word  about  his  claim  of  an  interest  therein,  unless  it  was 
said  in  the  conversation  wherein  Arnold  testified  that  he  offered 
defendant  to  arbitrate  their  differences.     Arnold  testified  as  to 
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that  oonyersation  in  his  examination  in  chief,  and  stated  par- 
ticularly that  defendant  made  no  denial  on  that  occasion  of  the 
fact  that  plaintiflP  owned  an  interest  in  said  business.  The 
tendency  of  his  testimony  on  this  point,  as  given  in  chief,  was 
that  Arnold  made  the  proposition  to  defendant  Sinclair  to 
arbitrate  for  the  settlement  and  division  of  their  respective 
interests  in  said  business  as  copartners.  But,  when  we  come  to 
Arnold's  cros^examination  on  this  point,  he  says:  "The  arbi- 
tration that  I  offered  to  submit  to  Sinclair  was  for  the  purpose 
of  having  a  settlement  of  the  books  and  accounts,  and  whatever 

they  said  they  were  worth  I  would  abide  by I  think  it 

was  at  that  time  that  Sinclair  first  said  anything  about  pay- 
ing me  wages.  I  did  not  make  mention  then  that  I  claimed  a 
partnership.  I  supposed  he  understood  that.  What  I  referred 
to  in  my  proposition  for  arbitration,  as  I  supposed  it,  was  my 
interest  in  the  business,  although  nothing  was  said  particularly 
about  that"  Just  before  these  statements,  plaintiff  had  stated 
that  "  we  had  no  arrangement  since  we  left  Port  Arthur.  There 
was  no  mention  made  about  business,  or  partnership,  or  salary^ 
or  anything  else,  anywhere.^  Why  then  should  d^endant  have 
denied  that  plaintiff  had  any  interest  in  said  business  on  the 
occasion  of  the  disruption  between  plaintiff  and  defendant,  when 
it  had  never  been  even  intimated  that  plaintiff  claimed  such  an 
interest  during  the  whole  course  of  said  business,  nor  was  it 
then  intimated,  according  to  plaintiff's  testimony?  Do  men 
usually  deny  matters  concerning  their  affairs,  the  existence  of 
which  has  never  been  mentioned,  and  upon  which  utter  silence 
is  maintained,  even  at  the  crisis  when  of  all  times  a  man  would 
be  moved  to  declare  his  rights  as  he  believed  them  to  be? 
Again,  why  did  plaintiff  go  away  and  break  off  his  partici- 
pation in  said  business  if  he  was  a  half-owner  therein?  If  the 
position  he  afterwards  assumed,  and  undertakes  to  support  by 
this  action,  was  true,  he  was  then  owner  of  one-half  interest  of 
said  business  and  property  concerned  therein,  and  he  says  in  his 
testimony,  in  rebuttal,  that  on  said  occasion  of  the  contention 
Between  himself  ainl  defendant  the  latter  "did  not  say  anything 
at  all  to  indicate  that  he  wanted  me  to  go."  Why  then  did 
plaintiff  go,  and  leave  his  property  in  the  hands  of  an  untrust- 
worthy bartender,  and  a  copartner  who  assumed  to  own  every- 
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thing  in  the  concern,  when  there  was  no  coercion?  .These  are 
hopeless  questions,  as  shown  by  the  case,  and  they  are  only  pro- 
j)oiin(led  to  bring  out  in  strong  relief  the  conditions  involved. 

Counsel  for  respondent  have  made  an  able  presentation  on 
his  behalf,  considering  the  brittle  material  they  had  to  work 
upon  when  it  came  to  the  merits.  They  urge  that  this  is  a  case 
of  conflict  of  testimony,  and  the  triers  before  whom  the  witnesses 
appeared  must  decide  between  them.  Where  is  the  conflict? 
Only  as  to  what  expressions  were  used  by  these  parties  at  Port 
Arthur.  As  to  that,  does  not  all  of  plaintiff^'s  conduct  for  over 
three  years  contradict  him?  Did  he  not  expressly,  by  assertion 
to  Justice  Race,  when  the  matter  was  brought  squarely  to  his 
attention,  in  a  matter  which  demanded  the  truth  as  he  under- 
stood it,  in  effect,  oontradi^  what  he  says  was  agreed  at  Port 
Arthur?  Did  he  not  by  affidavit,  in  effect,  contradict  that  by 
that  agreement  and  by  subsequent  acts  he  was  made  a  joint 
owner?  Defendant  is  corroborated  by  even  the  plaintiff  sub- 
stantially on  every  pointy  except  the  one  sentence  which  is 
attributed  to  defendant  in  conversation  at  Port  Arthur,  and 
plaintiff,  by  conduct,  by  expression,  and  by  silence  when  a  man 
naturally  would  have  spoken,  during  a  period  of  more  than 
three  years,  contradicts  that.  It  is  needless  to  dwell  further  on 
the  condition  of  this  case  brought  out  by  the  testimony.  It  all 
tends  one  way  in  fact  when  the  record  of  the  evidence  is  read 
and  considered,  and  we  have  no  hesitation  in  affirming  that  the 
verdict  returned  by  the  jury  and  adopted  by  the  court  is  with- 
out evidence  sufficient  to  justify  it. 

We  observe  that  in  addition  to  adopting  the  finding  of  the 
jury  the  court  found,  among  other  things,  "that  on  or  about 
February  1,  1891,  plaintiff  withdrew  from  said  firm  and 
copartnership,  and  thereof  gave  defendant  notice.'^  We  have 
quoted  from  plaintiff's  own  testimony,  showing  that  the  proof 
is  just  the  contrary  of  that  finding.  It  is  further  found  by  the 
court  that:  "Upon  the  withdrawal  of  said  plaintiff  from  said 
firm,  he  demanded  of  defendant  an  accounting  and  settlement 
of  said  copartnership  affairs  and  business,  and  offered  to  account 
and  settle  the  same  with  defendant,  but  that  defendant  then 
refused  and  yet  refuses  to  account  or  settle  the  same  or  any 
part  thereof/'     The  record  is  not  only  barren  of  testimony  to 
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Bnp})ort  that  finding,  but  the  testimony  of  plaintiff  himself 
proves  the  contrary  against  him,  for  he  says  nothing  whatever 
Was  mentioned  when  he  left  the  institution,  or  before  that,  about 
his  claim  of  an  interest  in  said  business,  or  a  copartnership 
interest  or  relation,  nor  that  he  gave  notice  of  withdrawal  there- 
from, but  he  says  he  supposed  defendant  understood  that  it  was 
the  partnership  affairs  that  plaintiff  proposed  to  arbitrate, 
although  nothing  was  said  about  a  copartnership  interest. 
These  findings  were  not  attacked  on  this  appeal.  There  was 
no  need  for  attacking  them,  for,  being  auxiliary  to  the  finding 
that  there  was  a  copartnership,  they  would  fall  with  that  find- 
ing, if  it  was  not  supported.  We  only  refer  to  them  as  showing 
with  what  inadvertence  to  the  real  state  of  the  evidence  the  find- 
ings were  made  up. 

Some  argument  has  been  put  forward  in  this  case  as  to 
whether,  by  reason  of  section  250  of  the  Code  of  Civil 
Procedure,  the  court  was  not  bound  by  the  verdict  of  the 
jury,  and  thereby  compelled  to  accept  and  proceed  upon  it 
until  a  formal  proceeding  was  had  to  vacate  the  same.  Even 
though  under  that  statute  the  parties  had  a  right  to  demand 
that  the  issue  of  the  existence  of  a  copartnership  between  plaint- 
iff and  defendant  respecting  said  business  be  submitted  to  a  jury 
(a  proposition  which  we  do  not  now  decide,  because  it  is  unneces- 
sary in  this  case),  still  we  do  not  find  anything  in  that  statute 
which  indicates  an  intention  to  change,  or  trench  upon,  the 
equity  functions  of  the  court  respecting  the  finding  of  the  jury 
on  an  issue  presented  to  it  in  an  equitable  action.  If  such 
intention  was  manifest  in  said  statute,  the  question  would  then 
arise  w^hether  the  legislature  had  power,  considering  the  organic 
act  under  which  the  legislature  existed  when  said  statute  was 
passed,  to  make  such  change  in  the  equity  power  of  the  court ; 
and  the  further  question  whether  under  the  provisions  of  our 
Constitution  such  a  statute  could  have  effect  But  no  such 
intention  is  expressed  directly,  and  it  would  seem  to  be  a  vio- 
lent presumption  to  conclude  that  the  legislature  intended,  in 
the  absence  of  direct  expression  to  that  effect,  to  change  the 
long-established  principles  which  governed  courts  of  equity 
jurisdiction  in  dealing  with  the  finding  of  the  jury  upon  an 
issue  presented  to  it,  in  an  action  relating  to  the  equitable  rights 
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and  interests  of  parties.    {Brovm  v.  Brushy  75  Mich.  274;  13 
Am.  St.  Rep.  438 ;  CarpeiiJ^  v.  MorUgomery,  13  Wall.  480.) 

The  conclusion  of  this  coart  is  that  the  fiudhig  of  the  jury 
should  have  been  set  aside  by  the  judge,  and  upon  the  evidence 
he  should  have  found  that  no  copartnersliip  relation  was  proved 
to  have  existed  betweeen  plaintiff  and  defendant  in  respect  tosaid 
business,  or  the  proceeds  or  property  thereof.  This  not  having 
been  done,  it  is  our  opinion  that  the  court  should  have  set  aside 
the  verdict  and  finding  on  the  motion  for  a  new  trial,  when 
the  matter  was  formally  presented,  with  opportunity  to  fully 
review  the  evidence.  Upon  this  appeal  appellant  asks  that 
relief,  and  in  our  opinion  it  surely  should  be  granted.  All  the 
findings  of  the  court  subsequent  to  the  approval  of  the  verdict 
of  the  jury  are  auxiliary  to  and  rest  upon  the  verdict,  and 
necessarily  fall  with  it.  So  that  the  appointment  of  a  receiver 
in  said  action  will  then  rest  solely  upon  an  ex  parte  showing, 
which  upon  trial  has  been  found  wanting  in  proof  to  sustain  it. 
In  such  a  case  the  appointment  ought  not  to  be  allowed  to  stand 
where  the  proceedings  virtually  destroy  the  business,  and  result 
in  great  and  unjust  damage,  if  the  action  is  not  well  founded, 
unless  the  plaintiff  assumes  effectually  a  position  of  responsi- 
bility to  answer  for  such  damage,  in  case  the  action  is  found  to 
be  "without  sufficient  cause."     (§  231,  Code  Civ.  Proc.) 

The  order  of  this  court  will  therefore  be  that  the  finding  of 
the  jury,  approved  by  the  court,  be  set  aside  and  vacated ;  that 
the  decree  entered  thereon  be  reversed,  and  a  new  trial  granted  ; 
and,  further  ordered,  that  unless  a  good  and    sufficient   bond 
has  hcretofoi'e  been  filed  by  plaintiff  for  the  appointment  of  a 
receiver  in  said  action,  as  provided  in  section  231  of  the  Code 
of  Civil  Procethire,  plaintiff  shall,  within  ten  days  from  the 
filing  of  the  remittitur  and  this  order,  make  and  file  with  the 
clerk  of  the  court  below  a  good  and  sufficient  undertaking  in 
doable  the  amount  of  the  value  of  the  property  belonging  to 
said  alleged  copartnership  firm,  as  stated  in  the  complaint,  with 
good  and  sufficient  sureties,  to  be  approved  by  the  court  in  which 
the  action  is  pending,  and  conditioned  as  provided  in  section 
231  of  the  Code  of  Civil  Procedure  of  this  State.     That,  in 
default  of  filing  such  undertaking  within  the  time  prescribed 
in  this  order,  the  court  below  is  directed  to  cause  the  receiver  in 
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said  action,  as  well  as  all  others  who  have  been  put  into  posses- 
sion of  any  effects  or  other  valuable  things  belonging  to  the 
business  and  estate  in  controversy  (except  such  as  may  have 
bought  property  outright  through  lawful  sales  by  said  receiver), 
to  deliver  over  and  surrender  to  defendant's  possession  all  of  the 
property,  funds,  choses^  books,  papers,  and  other  things  pertain- 
ing to  said  business  and  estate,  which  have  come  into  his  or 
their  possession  or  control  through  the  proceedings  had  in  this 
action,  and  that  as  complete  restitution  be  made  to  defendant 
of  the  property,  funds,  and  other  possessions,  of  which  he  may 
have  been  dispossessed  by  proceedings  in  this  action  as  is  pos- 
sible by  the  just  and  effectual  orders  of  the  court  below;  that 
the  receiver  and  others  in  charge  of  said  property  or  funds,  or 
any  part  thereof,  be  required  to  file  his  or  their  reports  in  court, 
showing  full  account  of  their  conduct  touching  the  same.    (§  441, 

Code  Civ.  Proc.) 

Reversed, 
Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


ALLPORT,  RESPOin>ENT,  v.  HELENA,  BOULDER  VAL- 
LEY  AND  BUTTE  RAILROAD  COMPANY,  Appel- 
lant. 

[Babmitted  March  81, 1892.  Decided  May  23, 1892.] 

JmaSDionoM — 3minerU  domain — Assessment  of  damages— Venue,— Where  com- 
missioners were  appointed  by  the  District  Court  of  Lewis  and  Olarke  County 
to  aflsees  damages  for  the  right  of  way  for  a  railroadi  under  the  statute  in  force 
in  1887  (2  685,  dir.  6,  Comp.  Stats.)*  and  in  which  county  the  assessment  of 
damages  was  filed,  an  appeal  from  such  assessment  to  the  District  Court  of 
Jefferson  County,  within  which  respondent's  lands  were  situated,  and  which  waa 
at  that  time  within  the  same  judicial  district  with  Lewis  and  Clarke  County, 
without  first  obtaining  a  change  of  yenue  to  that  county,  was  unauthorized,  and 
the  subsequent  proceedings  of  that  court  were  without  Jurisdiction  and  Toid. 

Appeal  from  Fifth  Judicial  District,  Jefferson  County. 

Condemnation  proceeding.  Defendant  appeals  from  an  order 
by  Galbraith,  J.,  denying  its  motion  to  set  aside  the  award  of 
the  arbitrators  and  for  a  new  trial.     Reversed  and  remanded. 

SanderSy  Oullen  &  Shelton,  for  Appellant. 
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Cowan  &  Parker  J  for  Respondent. 

Blake,  C.  J. — It  appears  from  the  transcript  that  the 
Helena,  Boulder  Valley  and  Butte  Railroad  Company  made^ 
February  5,  1887,  an  application  to  the  District  Court  of  the 
Third  Judicial  District  of  the  Territory  of  Montana,  in  and  for 
the  county  of  Lewis  and  Clarke,  for  the  appointment  of  com- 
missioners to  assess  the  damages  foivthe  right  of  way  of  its  road. 
The  report  of  the  commissioners  containing  the  assessment  of 
damages  was  filed  therein  February  15,  1887.  AUport  and 
others  appealed  to  the  District  Court  in  and  for  the  county  of 
Jefferson  from  this  assessment,  and  their  notice  of  appeal  was 
therein  filed.  The  lands  and  premises  of  said  appellant  are 
situate  in  the  county  of  Jefferson.  In  the  years  1890  and  1891, 
proceedings  were  had  in  the  District  Court  of  the  Fifth  Judicial 
District  of  the  State  of  Montana,  in  and  for  the  county  of 
Jefferson,  under  which  the  damages  were  assessed  by  certain 
arbitrators.  The  counsel  for  the  railroad  company  moved  to 
set  aside  the  award  of  the  arbitrators,  and  for  a  new  trial. 
Both  motions  were  refused  by  the  judge  of  the  said  Fifth 
Judicial  District,  and  judgment  was  entered  in  accordance  with 
the  award,  and  this  appeal  has  been  prosecuted  by  the  railroad 
company. 

The  question  which  we  intend  to  consider  relates  to  the  juris- 
diction of  the  District  Court  of  the  county  of  Jefferson  over  the 
subject.  The  learned  counsel  for  the  respondents  upon  this 
hearing  were  not  connected  with  this  proceeding  when  the 
original  appeal  was  taken  by  the  railroad  company,  and  admit 
that  they  are  not  fully  satisfied  thereon.  The  statute  which 
was  in  force  in  February,  1887,  and  under  which  the  courts 
assumed  to  act,  has  not  been  amended  since  that  time.  (Rev. 
Stats,  div.  6,  §  307;  Comp.  State,  div.  5,  §  685.) 

The  following  provisions  are  applicable  to  this  contention : 
The  commissioners  "may  be  appointed  upon  application  by 
any  party  to  any  District  Court  or  judge  thereof  in  any  of  the 
judicial  districte  in  which  the  lands  or  premises  to  be  taken 
lie."  The  appraisement  is  to  be  returned  "into  court,''  and 
the  amount  awarded  is  to  be  paid  to  the  "clerk  thereof  The 
"party  feeling  aggrieved  by  said  assessment  may  within  thirty 
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days  file  an  appeal  there  rrom,  and  demand  a  jury  of  twelve  men 
to  estimate  the  damage  sustained."  The  "party  appealing 
shall  give  bonds  .  •  «  •  for  the  payment  of  any  costs  that  may 
arise  upon  such  appeal  to  the  District  Court/'  If  the  corpo- 
ration "  shall  file  with  tlie  clerk  of  said  court  an  offer  to  confess 
judgment,  .  •  •  .  the  claimant  shall  pay  the  costs."  The  sec- 
tion concludes  with  this  proviso:  ^'  Providedy  that  the  District 
Court  of  the  district  in  which  the  land  or  premises  are  situated 
shall  have  exclusive  jurisdiction  in  all  judicial  proceedings  had 
in  pursuance  of  this  section  and  of  section  302,  aforesaid,  subject 
to  the  right  to  change  the  venue  for  cause." 

From  the  year  1887,  when  this  proceeding  was  commenced, 
until  the  eighth  day  of  November,  1889,  when  the  Territory 
was  admitted  into  the  Union,  the  counties  of  Lewis  and  Clarke 
and  Jefferson  were  in  the  same  judicial  district.  Under  the 
Constitution  of  the  State  the  counties  of  Jefferson,  Beaverhead 
and  Madison  formed  the  Fifth  Judicial  District.  The  venue 
of  this  proceeding  was  never  changed  by  any  order  of  the  court, 
and  no  motion  for  this  purpose  was  ever  made.  By  virtue  of 
the  statute,  supra^  the  District  Court  in  and  for  the  county  of 
Lewis  and  Clarke  had  jurisdiction  of  the  matter  to  a  certain 
extent,  and  the  award  of  the  commissioners  was  filed  therein. 
Until  the  venue  had  been  changed  according  to  law,  we  do  not 
know  of  any  authority  for  the  filing  of  the  notice  of  appeal  in 
the  District  Court  of  Jefferson  County.  The  subsequent  action 
of  the  court  below  was  therefore  without  jurisdiction,  and  void. 

It  is  ordered  that  the  judgment  be  reversed,  and  that  the 

cause  be  remanded  for  further  proceedings  in  conformity  with 

this  opinion. 

Beversed. 
Harwood,  J.,  and  De  Witt,  J.,  concur. 
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NORRIS,  Appellant,  r.  HEALD  et  al.,  Respondents. 

[Sabmitted  April     ,1892.    Decided  Hay  28, 1892.] 

MoBTQAaES—  Pre-emption  olaim^  Section  2262  of  the  Revised  Statutes  of  the  UnUed 
States  construecL—A  mortgage  exocnted  by  a  pre-emptor  of  pnblic  land  prior 
to  the  time  of  making  his  final  proofs  is  not  a  grant  or  oonveyanoe  within  the 
prohibitory  clanse  of  section  2262  of  the  Beyised  Statutes  of  the  United  States^ 
providing  that  any  grant  or  conveyance  which  the  pre-emptor  may  have  made, 
except  in  the  hands  of  bona  JUle  purchasers  for  a  valaablet  consideration,  shall 
be  null  and  void.    (Bass  v.  Buker,  6  Mont  442,  disapproved.) 

Bake — Same. — The  good  faith  of  a  mortgagor  of  a  pre-emption  right  prior  to 
making  final  proof  may  be  shown  by  the  purposes  for  which  the  money  wai» 
borrowed. 

Appeal  from  Flfik  Judicial  District^  MadiBon  OourUy. 

Foreclosure.  PlaiutiflF's  demurrer  to  defendaot's  answer  was 
sustained  by  Galbraith,  J.    Reversed. 

I/uce  &  Luce,  for  Appellant. 

No  brief  ou  file  for  respondents. 

BlakE|  C.  J. — This  action  was  commenced  to  foreclose  three 
mortgages  which  were  given  to  secure  the  payment  of  certain 
promissory  notes.  The  court  below,  in  passing  upon  a  demurrer 
to  the  answer,  decided  that  the  case  of  Bass  v.  Buker,  6  Mont. 
442,  was  applicable  to  the  issue  of  law  raised  by  the  pleadings, 
and  judgment  was  entered  for  the  mortgagors. 

It  appears  from  the  record  that  Charles  P.  Bradley,  Sr., 
made,  in  the  year  1877,  a  pre-emption  filing  upon  the  tract  of 
land  which  is  described  in  the  pleadings  and  mortgages.  Bradley 
died  in  the  year  1879,  and  the  answer  alleges  that  ^'  the  final  proof 
in  said  described  premises  was  made  by  said  Jeniiette  C.  Kelleher, 
as  administrator  for  the  estate  of  Charles  P.  Bradley,  deceased,  for 
the  heirs  of  said  Charles  P.  Bradley,  Sr.,  deceased,  and  not  other- 
wise, and  patent  duly  issued  to  them  on  the  thirtieth  day  of  Janu- 
ary, 1885;  and  that  the  said  defendant,  Jennette  C.  Kelleher, 
made  and  executed  the  said  mortgage  mentioned  in  said  first 
cause  of  action  prior  to  the  issuing  of  the  final  receipt  for  said 
pre-emption  claim."  These  allegations  of  facts  must  be  treated 
as  admitted  upon  this  hearing.  The  first  mortgage  was  exe- 
cuted November  23,  1880,  by  Jennette  C.  Bradley,  the  widow 
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of  Charles  P.  Bradley,  Sr.;  the  second  mortgage  was  executed 
February  21,  1881,  by  Jennette  C.  Bradley  and  Darwin  J. 
Bradley,  a  son  of  Cliarles  P.  Bradley,  Sr.;  and  the  third  mort- 
gage was  executed  February  26,  1881,  by  Jennette  C.  Bradley. 
At  some  time,  which  is  not  mentioned  in  the  pleadings,  Jennette 
C.  Bradley  married  John  C.  K^^^'eher. 

An  examination  of  the  transcript  in  Baas  v.  Buker,  supra, 
which  is  filed  with  the  records  of  this  court,  and  the  report  of 
the  case,  shows  that  Buker  filed,  March  5,  1874,  his  declaratory 
statement  of  a  pre-emption  claim  to  certain  lands ;  that  he  exe- 
cuted September  16,  1881,  a  mortgage  thereon  to  Bass;  that  he 
sold  January  17,  1883,  his  interest  in  the  premises  to  Fruen^ 
and  delivered  the  possession  thereof;  and  that  Fruen  disposed 
of  the  same  August  7,  1883,  to  Warner,  who  filed  thereon  as  a 
pre-emptor,  and  obtained  February  18,  1884,  his  final  receipt 
from  the  United  States,  Bass,  in  September,  1884,  brought  an 
action  to  foreclose  the  mortgage  against  Warner  and  Buker. 
It  will  be  observed  that  Buker  did  not  perform  any  act  to 
secure  his  title  from  the  government  afler  the  filing  of  his  claim 
in  March,  1874,  and  that  he  abandoned  the  same  in  the  year 
1883,  and  that  the  rights  of  Warner  were  derived  from  the 
United  States,  and  were  not  connected  in  any  manner  with 
Buker. 

It  was  adjudged  in  Bass  v.  Buker,  supra,  that  the  mortgage 
could  not  be  enforced,  by  reason  of  the  provisions  of  secfioa 
2262  of  the  Revised  Statutes  of  the  United  States.  Two  sen- 
tences of  this  section  should  be  examined.  The  pre-emptor  is 
required  to  make  oath,  among  other  things,  that  ''he  has  not 
settled  upon  and  improved  such  land  to  sell  the  same  on  specu- 
lation, but  in  good  faith,  to  appropriate  it  to  his  own  exclusive 
use;  and  that  he  has  not,  directly  or  indirectly,  made  any  agree- 
ment or  contract,  in  any  way  or  manner,  with  any  person  what* 
soever,  by  which  the  title  which  he  might  acquire  from  the 
government  of  the  United  States  should  inure  in  whole  or  in 
part  to  the  benefit  of  any  person  except  himself."  It  is  further 
provided  that  "any  grant  or  conveyance  which  he  may  have 
made,  except  in  the  hands  of  bona  fide  purchasers  for  a  valu- 
able consideration,  shall  be  null  and  void,  except  as  provided  in 
section  2288/' 


< 
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It  is  evident  that  Buker  did  not  have  any  interest  in  this 
land,  in  the  jear  1884^  which  could  be  encumbered  by  the  mort- 
gagCy  and  the  conclusion  of  the  court  is  undoubtedly  sound. 
The  court  did  not  discuss  these  propositions ;  and  the  opinion 
is  confined  solely  to  the  effect  of  the  section,  supra,  upon  the 
mortgage.  The  rule  is  asserted  therein,  without  any  qualifica- 
tion, that  a  mortgage  made  by  a  settler  upon  land  which  is  sub- 
ject to  entry  under  the  pre-emption  laws,  before  the  issuance  of 
the  final  receipt,  is  a  grant  or  conveyance  within  the  terms  of 
the  section,  supra,  and  is  therefore  null  and  void. 

We  have  reconsidered  Bass  v.  Buker,  supra,  and  cannot  yield 
our  assent  to  this  principle,  which  is  upheld  in  the  opinion. 
We  are  aware  of  the  conflict  in  the  authorities  upon  the  con- 
struction of  this  section,  and  will  present  the  different  views. 
The  Supreme  Court  of  the  United  States  has  commented  upon 
and  explained  the  object  of  this  legislation.  In  Myers  v.  Orofl, 
13  Wall.  291,  Mr.  Justice  Davis,  for  the  court,  said :  "  It  had 
been  the  well-defined  policy  of  Congress,  in  passing  these  laws, 
not  to  allow  their  benefit  to  inure  to  the  profit  of  land  specu- 
lators, but  this  wise  policy  was  oflen  defeated.  Experience  had 
proved  that  designing  persons,  being  unable  to  purchase  valu- 
able lands,  on  account  of  their  withdrawal  from  sale,  would 
procure  middlemen  to  occupy  them  temporarily,  with  indiffer- 
ent improvements,  under  an  agreement  to  convey  them  so  soon 
as  they  were  entered  by  virtue  of  their  pre-emption  rights. 
When  this  was  done,  and  the  speculation  accomplished,  the 
lands  were  abandoned.  This  was  felt  to  be  a  serious  evil,  and 
Congress,  in  the  law  under  cousideration,  undertook  to  remedy 
it  by  requiring  of  the  applicant  for  a  pre-emption,  before  he  was 
allowed  to  enter  the  land  on  which  he  had  settled,  to  swear  that 
he  had  not  contracted  it  away,  nor  settled  upon  it  to  sell  it  on 
speculation,  but,  in  good  faith,  to  appropriate  it  to  his  own  use. 
.  .  •  •  The  object  of  Congress  was  attained  when  the  pre-emptor 
went,  with  clean  hands,  to  the  land  office,  and  proved  up  his 
right,  and  paid  the  government  for  his  land.'^ 

In  Quinby  v.  Qmlan,  104  U.  S.  420,  Mr.  Justice  Field 
refers  to  Myers  v.  Oroft,  supra,  and  says:  "The  Act  of  Con- 
gress forbids  the  sale  of  preemptive  rights  to  the  public  lands 
acquired  by  settlement  and  improvement.    The  general  pre- 
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emption  law  declares  that  all  transfers  and  assignments  of  rights 
thas  obtained  prior  to  the  issuing  of  the  patent  shall  be  null 
and  void,  ^  This  court  held — looking  at  the  purpose  of  the  pro- 
hibition—  that  it  did  not  forbid  the  sale  of  the  land  after  the 
entry  was  effected,  that  is,  after  the  right  to  a  patent  had 
become  vested^  but  did  apply  to  all  prior  transfers.  The 
policy  of  preventing  speculation  through  the  instrumentality 
of  temporary  settlers  would  otherwise  be  defeated/' 

It  is  not  alleged  in  the  answer  that  the  mortgages  were  exe- 
cuted for  the  purpose  of  aiding  speculators,  or  to  cause  the  title 
which  might  be  acquired  from  the  United  States  to  be  assigned 
or  transferred,  or  inure  to  the  benefit  of  any  person  except  tlie 
mortgagors.  The  language  of  the  opinions  in  Myers  v.  Orofl, 
supra,  and  Quinby  v.  Gordany  supra,  does  not  contemplate  a 
mortgage,  or  an  instrument  of  like  character.  This  question 
was  not  investigated  in  these  cases,  and  has  not  been  directly 
determined  by  the  Supreme  Court  of  the  United  States. 

The  decisions  of  the  department  of  the  interior  and  the  gen- 
eral land  office,  relating  to  this  matter,  have  been  uniform  dur- 
ing the  past  ten  years.  Mr.  Teller,  the  secretary  of  the  interior, 
rendered  April  24,  1882,  in  Larson  v.  Weisheckerj  1  Dec.  Dep. 
Int.  422,  a  decision  and  construed  the  section,  supra.  It  is 
therein  said :  "  I  am  aware  that  the  former  rulings  of  your  office 
and  of  this  department,  following  the  precedent  of  an  early 
decision,  have  held  that  an  outstanding  mortgage  given  by  a  pre- 
emptor  upon  the  lands  embraced  in  his  filing  defeats  his  right  of 
entry,  upon  the  ground  that  such  mortgage  is  a  contract  or  agree- 
ment by  which  title  to  the  lands  might  inure  to  some  other  person 
than  himself.  A  careful  consideration  of  this  section  leads  me 
to  a  different  conclusion,  and  to  the  opinion  that,  unless  it  shall 
ap|iear  under  the  rules  of  law  applicable  to  the  construction  of 
contracts  or  otherwise,  that  the  title  shall  inhre  to  another  per- 
son, it  does  not  debar  the  right  of  entry ;  and  that  the  mere 
possibility  that  the  title  may  so  result,  as  in  the  case  of  an 

ordinary  mortgage,  is  not  sufficient  to  forfeit  the  claim 

The  statute  under  consideration  requires  from  a  pre-emptor,  in 
my  opinion,  in  order  to  the  defeat  of  his  right  of  entry,  a  con- 
tract by  force  of  which  title  to  the  land  must  vest  in  some 
other  person  than  himself;  and  it  must  appear  that  such  was 
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his  intention  at  the  time  of  making  it.  If,  on  the  contrary,  the 
mortgage  was  a  mere  security  for  money  loaned,  and  the  con- 
tract does  not  necessarily  divert  the  title  from  him,  it  was  not 
a  contract  or  agreement  within  the  meaning  of  section  2262.'' 
This  ruling  was  followe<l,  October  11,  1887,  in  Appeal  of  Ray, 
6  Dec.  Dep.  Int.  340,  wherein  it  is  said :  **  There  is  no  law  or 
ruling  of  this  department  now  in  force  that  prohibits  a  pre- 
«mptor  who  has  complied  with  the  requirements  of  the  pre- 
emption law,  in  good  faith,  from  mortgaging  his  claim  to 
procure  money  to  prove  up  and  pay  for  his  land."  To  the 
«ame  effect  is  Haling  v.  Eddxjy  9  Dec.  Dep.  Int.  337,  which  was 
decided  September  7,  1889. 

The  reasons  for  this  ruling  of  the  department  concerning  the 
public  lands  are  that  the  pre-emptor  made  a  conditional  alien- 
ation, when  he  might  have  executed  an  absolute  conveyance,  if 
his  purpose  had  been  different;  and  that  by  the  payment  of  the 
loan  the  title  could  not  inure  to  the  benefit  of  the  mortgagee. 
In  the  case  at  bar  the  patent  had  been  issued  to  the  mortgagors, 
as  the  heirs  of  Charles  P.  Bradley,  Sr.,  and  the  title  to  the 
land  cannot,  within  the  meaning  of  the  section,  mpray  inure  to 
the  benefit  of  any  other  persons.  We  have  confined  our 
inquiries  to  the  interpretation  of  the  section,  supra,  and  will 
add  that  this  principle  has  been  applied  to  similar  clauses  in  the 
statute  relating  to  homestead  entries.  It  is  of  vital  consequence 
that  the  courts  of  the  State  should  be  in  accord  with  the  gen- 
eral government  in  the  enforcement  of  the  laws  which  regu- 
late the  rights  of  settlers  upon  the  public  domain,  and  the 
mode  of  procuring  the  title  thereto.  In  many  instances  the 
pre-emptor  would  be  unable  to  borrow  money  if  he  could  not 
give  a  valid  mortgage  upon  his  land  as  security  for  its  payment. 

While  the  decisions  of  the  department  of  the  interior  are  not 
binding  upon  this  court,  they  are  to  be  treated  with  great 
respect,  and  the  logic  of  Mr.  Teller  in  Larson  v.  Weisbecker, 
4mpra,  is  forcible  and  convincing.  Tlie  other  authorities  should 
be  reviewed.  The  case  of  Bull  v.  Shaw,  48  Cal.  455,  supports 
the  judtrment  of  the  court  in  Bass  v.  Buker,  supra,  and  the  facts 
are  substantially  the  same.  Shaw  was  residing  upon  public 
land,  and  executed  in  1867  a  mortgage  thereon  to  Williams. 
In  1868,  Shaw  sold  the  same  to  Delaney^  who  filed  in  1869 
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his  declaratory  statement  as  a  pre-emptioner,  and  in  October, 
1870,  this  action  was  commenced  to  foreclose  the  mortgage. 
Delaney  died  in  November,  1870,  and  the  administrator. of  his 
estate,  for  the  heirs,  "proved  up,  entered,  and  paid  for  the 
land/*  It  is  stated  in  the  report  that  "  the  Delaneys  were  made 
defendants,  as  purchasers  from  Shaw,  afler  the  execution  of  the 
mortgage.  The  attorneys  for  the  appellant  claimed  that 
Delaney  bought  subject  to  the  mortgage,  and  that  he  and  his 
heirs  were  estopped  from  denying  Shaw's  title,  and  the  validity 
of  the  mortgage.''  It  was  held  that  the  mortgage  could  not  be 
enforced  against  the  land  upon  the  sole  ground  that  Delaney 
did  not  deraign  his  title  from  the  United  States  through  Shaw. 
It  is  obvious  that  this  case  does  not  throw  any  light  upon  the 
argument  in  Basa  v.  Byker^  aupraj  and  cannot  be  cited  to  aid 
its  deductions. 

The  earliest  case  we  have  found  that  bears  upon  this  propo- 
sition is  Whitney  v.  BuckmaUj  13  Cal.  536,  which  was  decided 
in  the  year  1859.  It  was  contended  by  the  appellant  that "  the 
mortgage  of  a  pre-emption  claim  is  null  and  void."  Mr.  Justice 
Baldwin,  for  the  court,  said:  '^The  mortgage  does  not  pretend 
to  transfer  to  the  mortgagee  the  right  to  a  pre-emption;  this  is 
not  assignable,  but  the  possession  of  public  land,  whether  taken 
for  the  purpose  of  getting  a  pre-emption  right,  or  any  other 
purpose,  may  be  mortgaged,  or  the  land  itself,  and  if  the  mort- 
gagee gets  no  title  through  the  mortgage,  this  is  not  an  objection 
to  be  raised  by  the  man  who  makes  it."  This  case  was  approved 
in  Kirhildie  v.  Larrabee,  31  Cal.  457;  89  Am.  Dec.  205,  and 
the  court  said :  "  The  mortgagor  of  the  fee  is  estopped  from 
denying  the  existence  of  the  lien  which  he  has  attempted  to 
create,  and  from  defeating,  by  his  own  act,  the  enforcement  of 
the  lien  against  the  property  thus  mortgaged."  (See  caseQ 
therein  cited,  and  Cochran  v.  O^KeefCy  34  Cal.  554.) 

In  McOae  v.  Smith,  9  Minn.  252;  86  Am.  Dec.  100,  decided 
in  1864,  Smith  entered  into  a  contract  by  which  she  borrowed  a 
sum  of  money  to  enable  her  to  purchase  from  the  United  States 
a  parcel  of  public  land  which  she  had  pre-empted,  and  made  a 
mortgage  to  secure  the  payment  thereof.  Mr.  Justice  McMillan, 
in  the  opinion,  said :  "  The  contract,  having  been  made  prior  to 
the  purchase  of  the  land  by  Ann  Smith,  is  clearly  within  the 
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prohibitiou  of  the  thirteenth  section  of  the  Act  of  Congress  of 
September  4,   1841,  under  which   she  pre-empted  the'  lands 

mentioned  in  the  complaint The  title  in  this  instance, 

which  Ann  Smith  acquired,  would,  if  the  contract  be  valid^ 
inure  to  the  benefit  of  the  plaintiff,  to  the  extent  of  his  charge 
or  lien  upon  the  premises.  The  contract  is,  therefore,  illegal 
and  void,  and  the  note  and  mortgage,  being  the  fruit  of  the 
contract,  must  fall  with  it." 

In  Woodbury  v.  Dorman,  15  Minn.  338,  decided  in  January, 
1870,  it  was  held,  by  a  majority  of  the  court,  that  the  case  was 
governed  by  McOae  v.  Smith,  supra;  and  that  a  mortgage 
executed  by  a  pre-emptor,  after  making  the  proofs  required 
by  law,  in  pursuance  of  an  agreement  which  had  been  made 
prior  thereto,  was  void.  Mr.  Justice  Berry  dissented,  and  was 
of  the  opinion  that  the  mortgage  was  valid,  "infringing  neither 
the  letter  nor  the  spirit  of  the  pre-emption  law.''  At  this  term 
a  change  occurred  in  the  members  of  the  court,  and  an  applica- 
tion for  a  reargument  of  the  case  was  made  and  denied.  (  Wood- 
bury V.  Dorman,  15  Minn.  341.)  Mr.  Justice  Berry,  for  the 
court,  said:  "To  prevent  any  misapprehension  of  the  effect 
of  the  denial,  the  chief  justice  and  myself  deem  it  proper  to  say, 
however,  that,  with  the  highest  respect  for  the  able  and  learned 
chief  justice  who  pronounced  the  prevailing  opinion  in  this  case, 
as  well  as  for  our  Brother  McMillan,  who  concurred  with  him, 
we  believe  the  decision  to  be  erroneous  in  respect  to  the  validity 
of  the  mortgage."  In  July  of  the  same  year,  the  court,  in 
Jones  V.  TairUer,  15  Minn.  512,  overruled  McCue  v.  Smith, 
supra,  and  Woodbury  v.  Dorman,  supra,  upon  this  point.  Mr. 
Justice  McMillan  dissented.  The  reasons  which  controlled 
this  conclusion  are  embodied  iu  the  following  paragraph  of  the 
opinion,  by  Mr.  Justice  Berry :  "  In  the  opinion  of  the  majority 
of  this  court,  a  simple  agreement,  by  a  person  proposing  to  apply 
for  and  enter  land  under  the  Act  of  September  4,  1841,  to  exe- 
cute a  mortgage  to  secure  the  payment  of  money  furnished  him 
with  which  to  pay  for  such  land,  is  not  such  an  agreement  as  is 
referred  to  in  the  provision  just  quoted  from  the  pre-emption 
act.  It  is  not  an  agreement  by  which  the  title  to  be  acquired 
—  that  is  to  say,  the  fee  ^should  inure,  in  whole,  or  in  part,  to- 
the  benefit  of  any  person  other  than  the  pre-emptor;  on  the 
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contrary,  the  presumption  is  that  a  mortgagor  intends  to  pay 
the  mortgage  debt,  and  discharge  his  laud  from  the  encumbranoe 
of  the  mortgage,  so  that  bis  title  shall  not  inure  to  the  benefit 
of  the  mortgagee.     The   result  may  be  that  the  mortgagee, 
through  the  mortgagor's  default,  will  acquire  the  title,  and  the 
same  result  might  have  followed  if  the  pre-emptor  had  given 
his  note  only  for  the  warrant,  or  purchase  money,  or  for  any 
other  indebtedness,  and  such  note  having  been  put  into  judg- 
ment, the  holder  of  it  had  acquired  title  to  the  land  pre- 
empted through  sale  upon  execution.     But  the  result  is  not 
important.     The  question  is,  was  there  any  contract  or  agree- 
ment by  which  the  pre-emptor  fixed  this  result?     Did  the 
pre-emptor  contract  or  agree  that  the  title  to  be  acquired-— 
that  is  to  say,  the  fee — should  inure  to  the  benefit  of  another? 
In  other  words,  did  the  pre-emptor  contract,  or  agree  to  do 
anything,  which,  when  done,  would  pass  the  title,  in  whole 
or  in  part,  to  another,  so  that  the  pre-emption  would,  as  to 
such  whole  or  part,  be  a  mere  conduit  of  the  title?''    (See,  also. 
Fuller  V.  Hunt,  48  Iowa,  166;  Larison  v.  Wilbur,  1  N.  Dak. 
284.) 

The  Supreme  Court  of  Kansas,  in  the  year  1875,  in  Brewster 
v.  Madden,  15  Ean.  249,  maintained  the  opposite  view  of  the 
<][uestion,  and  relied,  as  authority,  upon  McOue  v.  Smith,  supra, 
and  Warren  v.  Van  Brwnt,  19  Wall.  646.  Mr.  Justice  Brewer, 
for  the  court,  said :  "We  are  inclined  •  •  .  .  to  hold  that  Con- 
gress intended,  by  this  section,  that  when  the  title  passed  by 
the  entry  to  the  pre-emptor  it  should  pass  perfect  and  unencum- 
bered. This  act  was  passed  in  1841.  Mortgages,  always  in 
form  conveyances,  were  then  regarded  by  the  profession  gener« 
ally  more  as  conveyances,  and  subject  to  the  laws  and  conditions 
of  conveyances,  than  at  present,  perhaps  anywhere,  and  certainly 
in  Kansas;  and  in  the  light  of  the  general  understanding,  then, 
must  this  section  be  considered.  It  seems  more  reasonable  that 
by  these  terms,  'grant  and  conveyance,'  was  intended  all  forms 
of  conveyance,  whether  absolute,  as  a  warranty  deed,  or  upon 
condition,  as  a  trust  deed  or  mortgage."  The  cases,  supra, 
which  were  reported  before  Brewster  v.  Madden,  supra,  are  not 
noticed  in  the  opinion,  and  the  doctrines  therein  announced  are 
not  discussed.  This  court,  in  the  year  1883,  in  MeUison  v.  AUen^ 
voL.zu.-ia. 
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30  Kan.  382,  approved  Brewster  v.  Madden,  supra,  and  McCae 
V.  Smithy  supra. 

We  have  already  explained  the  principles  which  were  laid 
down  in  MoOue  v.  Smith,  supra,  and  will  comment  on  Warren 
V.  Van  Btnint,  supra.  Cliief  Justice  Waite,  in  the  opinion,  said : 
*'The  pre-emption  laws  provided,  at  the  time  of  this  entry  and 
purchase,  that  before  any  person  should  be  allowed  to  enter 
lands  upon  a  claim  for  pre-emption  he  must  make  oath  that  he 
had  not,  directly  or  indirectly,  made  any  agreement  or  contract, 
in  any  way  or  manner,  with  any  person,  by  which  the  title  he 
might  acquire  by  his  purchase  should  inure  in  whole  or  in  part 
to  the  benefit  of  any  person  except  himself.  Forfeiture  of  title 
to  the  land  purchased,  and  of  the  money  paid  for  it,  was  made 
the  penalty  of  false  swearing  in  this  particular.  An  entry 
could  not  have  been  made,  therefore,  by  Van  Brunt,  in  trust 
for  Warren ;  and  if  it  could  not  have  been  made,  a  court  of 
equity  will  not  decree  that  it  was.  All  contracts  in  violation 
of  this  important  provision  of  the  act  are  void,  and  are  never 
enforced.  It  has  been  so  decided  many  times  by  the  Supreme 
Court  of  Minnesota.  We  are  satisfied  with  these  decisions.'^ 
This  opinion  was  delivered  at  the  October  term,  1873,  and  the 
decree  of  the  Supreme  Court  of  Minnesota  was  afSrmed.  The 
following  decisions  are  referred  to:  St.  Peter  Oo.  v.  Bunker,  5 
Minn.  199;  Evans  v.  Folsom,  5  Minn.  422;  Bruggerman  v. 
Hoen^  7  Minn.  343 ;  82  Am.  Dec.  97;  IfcCue  v.  Smith,  supra. 
The  foregoing  sentence,  in  Warren  v.  Van  Brunt,  supra,  that 
the  court  is  ''satisfied  with  these  decisions,'^  appears  to  be 
ambiguous.  It  was  understood  in  Bass  v.  Buker,  supra,  and 
Brewster  v.  Madden,  supra,  to  be  an  approval  by  that  court  of 
the  law  declaring  the  invalidity  of  a  mortgage  of  the  public 
land  which  has  been  executed  by  a  pre-emptor  before  the  final 
proofs  have  been  made.  The  true  meaning  of  these  words  must 
be  ascertained  by  an  examination  of  the  facts  which  were  before 
the  court  when  they  were  uttered  and  applied.  The  subject 
of  a  mortgage  was  not  involved  or  inquired  into  in  Wa^Ten  v. 
Van  Brunt,  supra,  or  any  of  the  cases,  supra,  which  are  men- 
tioned therein,  excepting  McCue  v.  Smith,  supra.  The  court 
held  that  contracts  which  had  been  made  by  a  pre-emptor, 
before  making  final  proofs/  to  sell  an  interest  in  the  land  were 
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contrary  to  the  statutes  of  the  United  States,  and  void.  The 
case  of  Wari^en  v.  Van  Brunts  supra,  was  a  contest  between  two 
pre-emption  claimants,  and  Warren  sought  to  charge  the  repre- 
sentatives of  Van  Brunt  as  his  trustees,  and  compel  them  to 
convey  to  him  the  title  they  had  acquired  by  a  patent  from  the 
United  States.  It  was  adjudged,  in  effect,  that,  under  the 
decisions  of  the  Supreme  Court  of  Minnesota,  the  agreement 
referred  to  in  the  pleadings  was  void,  and  could  not  be  executed ; 
and  that  Van  Brunt  could  not  act  as  a  trustee  for  Warren  in 
the  entry  of  certain  lands.  There  was  no  issue  in  Warren 
V.  Van  Brunt,  supra,  which  would  call  the  attention  of  the 
court  to  the  application  of  the  statute  to  a  mortgage.  It 
was  known  that  McQue  v.  Smith  had  been  overruled  to 
the  extent  which  has  been  indicated,  and  the  Supreme  Court 
would  not  ignore  Jones  v.  Tainter,  supra,  and  the  decisions 
of  the  Supreme  Court  of  California,  supra.  If  that  tribunal 
wished  to  construe  the  section,  supra,  and  decide  whether  a 
mortgage  was  embraced  within  its  terms,  the  investigation 
would  have  been  thorough,  and  these  cases  would  have  been 
analyzed  and  weighed.  There  is  nothing  to  show  that  this  was 
the  intention. 

From  this  review  we  are  of  the  opinion  that  the  weight  of 
authority  sustains  the  position  that  an  ordinary  mortgage  by  a 
pre-emptor  of  land,  prior  to  the  time  of  making  his  final  proofs, 
18  not  a  grant  or  conveyance,  within  the  prohibitory  clause  of 
said  section  2262.  The  purpose  for  which  a  sum  of  money  may 
be  borrowed  becomes  material  to  show  that  the  mortgagor  is 
acting  in  good  faith,  and  not  in  collusion  with  the  mortgagee 
to  convey  the  title,  and  evade  the  provisions  of  the  law.  The 
loan  of  money  to  enable  the  settler  to  buy  seed  for  planting,  or 
the  necessaries  of  life,  is  as  legitimate  as  the  purchase  of  land 
from  the  government.  The  judge  of  the  court  below  asserts^ 
in  his  opinion,  that  he  was  compelled  to  overrule  the  demurrer 
to  the  answer  by  the  views  which  were  expressed  in  Bass  v, 
Buker,  supra,  and  hold  contrary  to  his  convictions  of  the  law. 
We  have  deemed  it  proper  to  arrive,  if  possible,  at  a  true  sola- 
tion  of  this  legal  problem,  and  have  concluded  that  the  doctrine 
of  Bass  V.  Buker,  supra^  ought  not  to  be  followed  in  this 
controversy. 
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It  is  ordered  that  the  judgment  be  reversed^  and  that  the 

cause  be  remanded,  with  directions  to  proceed  in  conformitj 

with  this  opinion. 

%  Beoened, 

Habwood,  J.y  and  De  Wrrr,  J.,  ooncar. 


STATE,  Respondent,  v.  LINEBARGER,  Appellant. 

[Submitted  l£aj  17, 1892.     Decided  May  81, 1892.] 

CmiairAL  Law— Qua2(/{ca<u>fu  of  jtaron — HamdetM  error. — The  excnsal  bytbe 
court  of  certain  jurors  in  a  criminal  case,  under  an  erroneous  conatruction  of 
the  statute  prescribing  their  qualifications,  is  an  irregularity  which  is  cured  by 
a  recaU  of  the  jurors  excused,  who  stated  that  they  had  talked  with  no  one  during 
their  absence  from  the  court  room,  and  the  offer  to  defendant  of  the  full  number 
of  peremptory  challenges  in  addition  to  those  already  exercised;  the  court  bar- 
ing discovered  tlie  error  and  reyoked  the  ruling  before  it  had  been  reduced  to 
writing  and  recorded  by  the  clerk. 

Appeal  from  Tenth  Judicial  Distfid,  Fergus  County. 

Conviction  for  an  assault  with  intent  to  commit  murder. 
The  defendant  was  tried  before  Dn  BosE,  J.     Affirmed. 

Toole  &  Wallace^  for  Appellant. 

A  failure  to  follow  the  statutory  provisions  as  to  the  selec- 
tion, impaneling  and  swearing  of  jurors  is  fatal.  (Raiialje  on 
Criminal  Procedure,  §  210;  1  Tex.  App.  468;  SlaU  v.  Rollins, 
22  N.  H.  528;  Harriman  v.  SlaU,  2  Greene,  270.)  Many 
courts  have  gone  so  far  as  to  hold  that  the  power  to  excuse  a 
juror  is  inherent  in  a  court;  that  no  reason  need  be  assigned, 
and  that  error  cannot  be  predicated  upon  such  an  act.  (12  Am. 
&  Eug.  Encycl.  of  Law,  p.  361.)  This  right  in  the  court  to 
arbitrarily  excuse  a  juror  is  expressly  recognizeil  by  section  15 
of  the  Act  of  March  14,  1889  (16th  Sess.  p.  168),  which  pro- 
vides,  "the  person  so  drawn  and  summoned,  and  not  excused 
by  the  court,  shall  constitute  the  panel  of  petit  jurors  for  such 
term."  The  effect  of  a  discharge  is  clearly  to  sever  the  relation 
of  the  juror  to  the  court.  (Posey  v.  State,  73  Ala.  490 ;  12  Am. 
&  Eng.  Eucycl.  of  Law,  p.  337,  note  1.)  This  is  the  unavoid- 
able infereuce  of  the  section,  last  above  quoted,  as  the  panel 
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ooDstitutes  all  those  drawn  and  summoned  and  not  excused, 
hence  a  person,  though  regularly  drawn  and  summoned,  if 
excused  bj  the  court  does  not  constitute  a  member  of  the 
panel.  Being  then  no  longer  a  member  of  the  panel  and  hav- 
ing become  a  person  within  the  body  of  the  county,  there  was 
but  one  method  by  which  the  persons  excused  could  be  again 
made  jurors,  that  is  by  the  statutory  method  as  pointed  out  iu 
section  15.  (DupoTd  v.  McAdow,  6  Mont.  231;  Lincoln  v. 
StotDell,  73  111.  248;  Qinion  v.  EnglebreclU,  13  Wall.  441; 
Daniel  v.  Biidges,  73  Tex.  149-153;  HUdreth  v.  CUy  of  2Voy, 
101  N.  Y.  234 ;  54  Am.  Rep.  687-690 ;  Hall  v.  Qmmonw.  80 
Ya.  555.)  A  juror  discharged  on  challenge  cannot  by  a  with- 
drawal of  the  challenge  be  brought  back  and  examined,  and 
this  even  where  the  discharge  is  merely  from  the  jury-box. 
(1  Thompson  on  Trial,  §  193.) 

Henri  J.  Haskell,  Attorney-General,  and  IVank  E.  BmHh,  for 
the  State,  Respondent. 

A  wide  discretion  is  allowed  the  court  in  organizing  the  jury, 
and  its  rulings  will  not  be  revised  unless  the  excepting  party 
shall  show  that  he  had  been  prejudiced,  or  the  statutes  infringed. 
{Quinn^s  AdmWs  v.  Halbert,  57  Vt.  181.)  The  provisions  of  the 
statute  for  the  preparation  of  the  jury  list  are  generally  held  to 
be  directory  only,  and  not  mandatory.  (Staie  v.  Haywood,  73 
N.  C.  439 ;  State  v.  Breen,  59  Mo.  415;  Oreen  Durrah  v.  SUiiej 
44  Miss.  789.)  In  general,  the  provisions  of  the  statutes  in 
r^ard  to  the  mode  of  obtaining  juries  are  directory,  and  a  sub- 
stantial compliance  with  the  requirements  of  the  law  is  suf- 
ficient. {StaJte  V.  Carney,  20  Iowa,  84;  McOrory  v.  Anderson^ 
103  Ind.  15;  People  v.  Williama,  24  Mich.  161;  9  Am.  Rep. 
119.)  The  record  shows  that  the  defendant  had  not  exhausted 
his  peremptory  challenges,  and  further  that  the  court  offered  to 
allow  the  defendant  six  additional  peremptory  challenges,  which 
was  refused  by  the  defendant.  Where  a  jury  has  been  obtained 
before  the  defendant  has  exhausted  his  peremptory  challenges  it 
must  be  conclusively  presumed  that  a  fair  and  impartial  jury 
had  been  obtained.  {State  v.  Jones,  97  N.  C.  469 ;  Territory  v. 
Btiberls,  9  Mont  12.)  The  record  in  this  case  fails  to  disclose 
that  these  men  who  were  recalled  composed  a  part  of  the  trial 
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jury  on  the  trial  of  said  cause.  If  the  record  fails  to  show  this 
facty  the  error  complained  of  by  defendant  is  not  apparent. 
{Territory  v.  Oampbell,  9  Mont.  16.)  The  principle  laid  down 
in  TerrUoi-y  v.  Harding^  6  Mont  324,  and  Territory  v.  Qayton, 
8  Mont.  1,  sustains  the  position  taken  by  the  State  that  th€ 
recalling  of  the  jurors  by  the  court  was  not  error. 

Blake,  C.  J. — The  appellant  was  convicted  of  the  crime 
of  an  assault  with  intent  to  commit  murder.  The  evidence  is 
not  contained  in  the  transcript,  and  the  authorities  cited  by  the 
appellant  are  restricted  to  the  action  of  the  court  below  in 
impaneling  the  jury.  The  bill  of  exceptions  is  obscure  respect- 
ing the  proceedings,  and  we  have  been  embarrassed  in  preparing 
a  statement  of  the  facts.  This  cause  came  on  for  hearing,  and 
a  jury  was  called^  and  it  appears  there  was  a  panel  of  trial 
jurors  for  the  term.  During  the  examination  of  the  jurors  as 
to  their  qualifications  to  try  this  case,  the  court  excused  upon 
its  own  motion  a  number  of  them,  upon  the  ground  that  they 
did  not  pay  taxes  upon  real  estate. 

We  will  quote  at  length  from  the  bill  of  exceptions :  "  And 
thereafter,  in  the  further  examination  of  the  members  of  said 
jury  as  to  their  qualifications,  the  following  proceedings  tran- 
spired :  One  of  the  jurors  sitting  in  the  box  addressed  the  court, 
and  said :  '  Do  I  understand  that  a  man  must  be  a  tax-payer 
upon  real  property  to  be  a  tax-payer?'  To  which  inquiry  the 
court  replied  in  the  affirmative,  and  thereupon  the  juror,  Mr. 
Smith,  stating  that  he  was  not  a  tax-payer  on  real  estate  in  this 
State,  the  court  said  to  the  juror,  ^  You  are  excused  because  you 
are  not  a  tax-payer.'  And  thereupon,  other  jurors  stating  that 
they  were  not  real  estate  tax-payers,  the  court  also  excused  for 
this  reason  from  the  box  where  they  were  being  examined  tlfe 
following  named  jurors;  ....  and  thereafter,  the  State  at  this 
point  having  entirely  exhausted  its  challenges,  and  the  defend- 
ant having  also  exhausted  five  of  the  six  challenges  allowed 
him  by  law,  and  having  but  one  challenge  remaining  at  the 
time  the  said  jurors  were  so  excused,  the  court,  afler  adjourn- 
ment, directed  the  sheriff  to  bring  into  court  the  said  jurors 
last  named,  so  excused  from  the  panel  and  jury-box;  .... 
and  thereupon  the  court  ordered  four,  and  but  four,  of  the  said 
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jurors,  to  wit,  Messrs.  Parrott,  Slayton,  Carlisle,  and  Fisher, 
back  into  the  jury-box,  to  which  ruling  of  the  court  the  defend- 
ant objected,  for  the  reason  that  the  jurors  were  excused  with- 
out being  cautioned  not  to  speak  concerning  the  case;  and, 
second,  for  that  the  jurors  having  been  excused  from  the  panel, 
they  were  no  longer  jurors,  and  could  not  be  used  as  such,  or 
recalled  by  the  court  as  members  of  that  panel ;  and,  upon  the 
court's  overruling  the  said  objection,  the  defendant  then  and 
there  and  at  the  time  duly  excepted,  and  thereupon  the  court 
extended  to  the  defendant  the  privilege  of  re-examining  for 
cause  all  the  jurors  recalled,  to  wit,  Mr.  Carlisle,  Mr.  Slayton, 
Mr.  Parrott,  and  Mr.  Fisher.  The  defendant  refused  to  exer- 
cise this  privilege,' whereupon  the  court  asked  each  of  the  jurors 
the  following  question :  *  While  you  were  out  this  morning,  did 
you  talk  with  any  one  about  this  case?'  to  which  each  replied, 
^No;'  and  thereupon  the  court  offered  to  allow  defendant*  six 
additional  peremptory  challenges,  the  prosecution  waiving  all 
further  peremptory  challenges  over  the  three  by  them  alrecdy 
exhausted;  and  thereupon  three  additional  jurors  were  called 
into  the  jury-box  to  be  examined  as  jurors  and  sit  as  jurors  in 
the  case;  whereupon  the  defendant  refused  to  axamine  them  as 
to  cause,  or  to  have  anything  further  to  do  with  the  selection  of 
the  jury  as  it  was  then  constituted,  and  thereupon  objected  to 
the  whole  jury  and  the  entire  panel  as  being  irregular  and 
unlawfully  selected,  which  objection  was  by  the  court  overruled, 
and  the  defendant  then  and  there  and  at  the  time  duly  excepted. 
And  thereupon  the  defendant  refused  to  exercise  any  further 
challenges  to  the  jury  so  constituted,  and  against  the  objection 
of  the  defendant  the  jury  was  sworn  to  try  the  case.'' 

The  court,  in  the  first  instance,  gave  an  erroneous  construc- 
tion of  the  statute  in  defining  the  term  requiring  a  juror  to  be 
a  tax-payer.  At  the  same  sitting  the  error  was  discovered,  and 
the  ruling  was  revoked  before  it  had  been  reduced  to  writing, 
and  recorded  by  the  clerk  in  the  minutes.  Courts  may  some- 
times misunderstand  the  answers  of  jurors  during  the  exami- 
oatioD,  and  the  questions  which  are  propounded  by  counsel 
may  not  be  comprehended.  Under  similar  circumstances,  the 
judge  may  commit  an  error,  which  would  be  readily  corrected 
if  his  attention  was  directed  to  the  matter,  and  a  re-examiua- 
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tioa  be  had.  It  will  be  observed  that  the  attorney  for  appel- 
lant did  not  state  the  law,  or  make  any  objection  to  the  action 
of  the  conrt  in  discharging  said  jnrors  from  the  consideration 
of  the  case.  They  had  been  excused  through  inadvertence,  and 
the  proceeding,  in  our  judgment,  was  an  irregularity  which 
was  cured  by  the  subsequent  conduct  of  the  conrt,  and  did  not 
vitiate  the  verdict.  The  appellant  did  not  exhaust  his  perempt- 
ory challenges,  and  was  tried  by  a  fair  and  impartial  jury. 
We  think  the  claim  of  appellant  that  the  law  r^ulating  the 
impaneling  of  the  jury  was  disr^arded  is  unfounded* 

It  is  ordered  that  the  judgment  be  affirmed,  and  that  the 
same  be  executed  in  the  manner  prescribed  by  the  conrt  below. 

AffirmecL 
Habwood,  J.i  and  De  Wrrr,  J.,  concur. 
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STATE,  Respondent,  v.  RYAN,  Appellant. 

[Argued  April  ao.  1892.    Dedded  Jnne6. 1892.] 

CBDffZVAL  PsAonoB  ~~  Record  on  appeal  — Nbtiee  of  motion  for  new  trioL —  AlkboQgfa 
a  full  copy  of  the  notice  of  motion  for  a  new  trial  is  not  contained  in  the  iran- 
•oript,  a  statement  in  a  biU  of  exceptions  contained  therein,  that  defendant 
gaye  notice  that  he  wonld  moye  for  a  new  trial  and  that  the  notice  was  upon 
the  same  grounds  as  are  set  forth  in  the  motion  for  a  new  trial,  which  motion 
was  in  writing  and  is  contained  in  ftill  in  the  transcript  and  sets  forth  the  error 
relied  npon,  may  be  construed  to  state  in  effect  that  the  notice  was  giyen  and 
filed  as  proYlded  by  sections  S66  and  856  of  the  Criminal  Practice  Act.  (State  t. 
Fry,  10  Mont.  407,  distinguished.) 

Cbiminal  hJLW-^Oircumstantial  evidence^ Degree  of  certainty  required.-^Th^ 
same  degree  of  certainty  is  required  to  warrant  a  conyiction  on  circumstantial 
eyidence  as  when  the  eyidence  is  direct,  and  the  Jury  being  required  in  all 
criminal  cases  to  be  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the 
defendant,  an  instruction  in  such  case  that  the  circumstances  should  be  such  as 
to  produce  nearly  the  same  degree  of  certainty  as  that  which  arises  from  direct 
testimony,  is  error. 

Appeal  from  Eighth  Judicial  Didrid,  Cascade  OoutUy. 

Defendant  was  tried  before  Benton,  J.    Reversed. 

John  A.  Herman,  for  Appellant. 

Henri  J.  Haskell^  Attorney-General,  for  the  State,  Respondent. 
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De  Witt,  J.  — A  point  of  practice  suggested  by  the  attorney- 
general  must  be  first  noticed.  He  contends  that  the  order 
denying  a  new  trial  cannot  be  reviewed,  because  no  notice  of 
motion  for  a  new  trial  was  filed  in  the  District  Court.  (J^aie 
V.  Fry,  10  Mont.  407.)  It  is  true  that  the  record  does  not  con- 
tain a  full  copy  of  the  notice  of  motion,  but  the  bill  of  excep« 
tions  in  the  transcript  states  that  defendant  gave  notice  that  he 
would  move  for  a  new  trial,  and  may  be  reasonably  construed  to 
state,  in  effect,  that  he  gave  this  notice  as  provided  by  law.  The 
other  construction  would  be  the  strongest  one  against  the  defend- 
ant. The  bill  of  exceptions  also  states  that  the  notice  was  upon 
the  same  grounds  as  are  set  forth  in  the  motion  for  a  new  trial, 
which  motion  was  in  writing,  and  is  contained  in  full  in  the 
record,  and  sets  forth  the  error  upon  which  the  defendant  relied. 
As  the  bill  of  exceptions  imports  verity,  we  may  conclude  that 
the  notice  of  motion  was  given  as  provided  by  law;  that  is, 
that  it  specified  the  error  as  set  forth  in  the  motion,  and  was 
filed  within  the  proper  time.  It  is,  in  effect,  as  above  noted,  so 
stated  in  the  bill  of  exceptions.  (§§  355,  356,  Crim.  Prac.  Act.) 
The  case  is  thus  distinguished  from  State  v.  ti*y,  suprcu 

The  appellant  complains  of  the  following  instruction :  '^While 
the  jury  must  be  convinced  of  the  guilt  of  the  defendant  beyond 
a  reasonable  doubt,  from  the  evidence,  in  order  to  warrant  a  con- 
viction, still  the  proof  need  not  be  the  direct  evidence  of  persons 
who  saw  the  offense  committed.  The  acts  constituting  the  crime 
may  be  proved  by  circumstantial  evidence.  By  circumstantial 
evidence  is  meant,  in  criminal  cases,  the  proof  of  such  fiicts  and 
circumstances  connected  with  or  surrounding  the  commission  of 
the  crime  charged  as  tend  to  show  the  guilt  or  innocence  of  the 
party  charged.  The  rule  of  law  is  that,  to  warrant  a  conviction 
on  a  criminal  charge  upon  circumstantial  evidence  alone,  the  cir- 
cumstances should  be  such  as  to  produce  nearly  the  same  d^ree 
of  certainty  as  that  which  arises  from  direct  testimony,  and  suf- 
ficient to  exclude  all  reasonable  doubt  of  the  party's  guilt. 
The  circumstances  ought  to  be  of  such  a  nature  as  not  to  be 
reasonably  accounted  for  upon  the  supposition  of  the  prisoner's 
innocence,  but  be  perfectly  reconcilable  with  the  supposition  of 
his  guilt."  The  appellant  objects  to  the  word  "nearly,"  as 
used  in  this  instruction.    The  District  Court  had  support  for 
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this  instruction  in  the  case  of  People  v.  Ooniw,  34  Cal.  191; 
and  People  v.  PadUlia,  42  Cal.  535 ;  and  also  the  approval  of 
Sackett's  Instructions  to  Juries.  But,  as  observed  in  2  Thomp* 
son  on  Trials,  §§  2502,  2503,  the  California  Supreme  Court  has 
deserted  this  proposition,  although  it  is  retained  by  the  Supreme 
Court  of  Nevada;  citing  State  v.  Nelson,  11  Nev.  334;  i^ate  v. 
Jones,  19  Nev.  365;  People  v.  Brovm,  59  Cal.  345;  People  v. 
QirriOo,  70  Cal.  643;  PeopU  v.  Kenick,  52  Cal.  446. 

We  have  not  fouud  other  authority  approving  the  use  of  the 
word  "nearly,"  as  employed  by  the  District  Court  in  this  case. 
An  instructive  collection  of  cases  is  found  in  the  note  to  Rippey 
V.  MUler,  62  Am.  Dec.  179.  Chief  Justice  Shaw  in  the  Webster 
Case,  5  Cush.  311,  in  speaking  of  direct  testimony  and  circum- 
stantial evidence,  says  that  "each  of  these  modes  of  proof  has 
its  advantages  and  disadvantages,  and  it  is  not  easy  to  com- 
pare their  relative  value." 

As  we  understand  the  rule  of  evidence  in  a  criminal  case,  it 
is  simply  that  the  jury  must  be  satisfied  from  the  evidence  of 
defendant's  guilt  beyond  a  reasonable  doubt.  If  the  evidence 
is  what  is  called  "direct  evidence,"  the  jury  must  be  satisfied 
beyond  a  reasonable  doubt.  May  the  jury  convict  if  there  is 
evidence  producing  nearly  that  degree  of  certainty?  Certainly 
not.  It  has  never  been  so  held.  Now,  as  to  circumstantial 
evidence,  it  has,  as  Chief  Justice  Shaw  says,  its  advantages  and 
disadvantages.  It  is  sometimes  highly  satisfactory  evidence  of 
guilt.  But  it  is  not  to  be  held  that  circumstantial  evidence  is 
su£5cient,  any  more  than  direct  evidence  is  sufficient,  if  it  pro- 
duces only  "nearly"  the  degree  of  certainty  which  the  criminal 
law  says  is  required  for  a  conviction. 

We  are  of  opinion  that  this  instruction  is  not  supported  by 
the  weight  of  authority,  and  that  it  is  not  the  correct  presenta- 
tion to  a  jury  of  the  law  of  circumstantial  evidence.  For  this 
reason  the  judgment  must  be  reversed,  and  the  case  remanded 

for  a  new  trial;  and  it  is  so  ordered. 

Reversed. 
Blake^  C.  J,  and  Harwood,  J.^  concnr. 
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STATE,  Respondent,  v.  DUGAN,  Appellant. 

-iftabmitted  AprU  20. 1892.    Decided  June  6, 1892.] 

See  syUabua  and  opinion  in  the  case  of  State  v.  Byan,  anie^ 
page  297. 

Appeal  from  Eighth  Judidcd  District,  Oasoade  Oounty, 

Defendant  was  tried  before  Benton,  J.    Reversed, 

John  A.  Hoffman,  for  Appellant. 

Henri  J.  Haskell,  Attornej-Greneral,  for  the  State,  Respondent. 

De  Witt,  J. — The  appeal  in  this  case  brings  up  for  review 
the  same  instructioD  upon  circumstantial  evidence  which  was 
reviewed  in  the  case  of  State  v.  Ryan,  ante,  page  297  (just 
decided),  and  on  the  authority  of  that  case  the  judgment  herein 
is  reversed,  and  the  case  is  remanded  for  a  new  trial. 

Beoersed. 
BlaeEj  C.  J.|  and  Habwood,  J.,  concur. 


STATE,  Appellant,  v.  HERRON,  Respondent. 

[Argued  May  28, 1892.    Deoided  Jime6, 1892.] 

kmJkJM^  ReDersal  of  judgment  of  aoquiUdl^'When  a  jadgment  of  aoqnitial  is 
revened  on  appeal  it  is  proper  for  this  oonrt,  nnder  section  4(H  of  the  Criminal 
Praotioe  Act,  to  remand  the  case  to  the  District  Ooort  for  a  new  trial,  where  the 
defendant  may  then,  if  he  desires,  plead  former  acquittal  in  bar  of  such  new 
trial. 

Appeal  from  Third  Judicial  District,  Deer  Lodge  Oounty, 

On  rehearing.    For  former  report,  see  ante,  page  230. 

De  Witt,  J, — For  a  statement  of  the  case  see  the  original 
opinion.  Respondent  asks  that  the  decision  be  modified  bj 
omitting  the  direction  for  a  new  trial.  The  statute  provides 
(§  404,  Crim.  Prac.  Act):  "The  appellate  court  may  reverse, 
affirm,  or  modify  the  judgment  appealed  from,  and  may,  if 
necessary  or  proper,  order  a  new  trial.    In  either  case  the  causo 
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must  be  remanded  to  the  courfc  below^  with  proper  instruetionSy 
aud  the  opinion  of  the  court/'  etc. 

Respondent's  brief  on  his  motion  for  a  rehearing  is  devoted 
wholly  to  the  argument  that  the  former  trial  was  a  former 
acquittal,  and  is  a  bar  to  a  second  trial.  Our  opinion  on  the 
appeal  contains  nothing  to  indicate  but  the  plea  of  former 
acquittal  may  be  good.  We  were  not  called  upon  to  pass  upon 
that  point,  as  it  was  not  before  us.  The  statute  requires  that 
in  either  case  the  cause  must  be  remanded  to  the  court  below 
with  proper  instructions.  It  is  so  remanded.  When  the  case 
is  called  for  trial  the  defendant  may  plead  former  acquittal 
(§  221,  Crim.  Prac.  Act),  aud  have  his  plea  determined.  That 
i>Iea  is  not  now  before  us.  For  all  that  appears  now^  the 
deiendant  may  wish  to  plead  guilty^  or  he  may  wish  to  waive 
the  plea  of  former  acquittal,  and  go  to  trial  upon  the  merits. 
(See  Bishop's  Criminal  Procedure^  §  572^  and  People  v.  Lee 
Yune  Chong,  94  Cal.  379.) 

It  was  our  view  upon  the  original  hearing  (a  view  to  which 
we  adhere)  that  under  section  404  of  the  Criminal  Practice  Act^ 
the  case  should  be  remanded  to  the  District  Court,  in  which 
court  defendant  may  make,  if  he  desires^  and  have  determined, 
his  plea  of  former  acquittal. 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 


COLEMAN  ET  AL.,  Respondents,  v.  CURTIS  bt  al.,    Ill  awi 

Appellants.  i  w^iow 

[Argued  March  4, 1892.    Dedded  Jonee,  1892.]  j^  ^ 

KuTES  AUD  "Uxsmsa— Annual  representation,  — yThere  labor  performed  as  annnal 
npresentation  upon  a  mining  claim  is  done  by  one  other  than  the  owner,  it  la 
not  necessary  that  such  work  be  actually  paid  for  by  the  owner  in  order  to  be 
e£fectna]<  for  that  purpose. 

SIaxe— Affidavits  of  annual  representation. SeotioDB  1483,  I486,  fifth  diviaion  of 
the  Compiled  Btatotea,  providing  respectively  for  the  filing  of  aflidavits  of  the 
persons  who  perform  the  annual  representation  upon  a  mining  claim,  and  mak- 
ing such  affidavits  prima  facie  proof  of  the  facts  recited  therein,  do  not  relato 
to  the  effect  of  doing  the  work  or  making  the  improTements,  but  only  to  the 
method  of  preserving  prima  faoie  evidenoe  of  the  fact  that  the  requirementa  oX 
the  statute  have  been  satisfied. 

Appeal  from  Second  Jadioiai  Didrid^  Silver  Bow  County. 


302  Coleman  v.  Cuktis.         [June  T.,  1892 

Action  on  adverse  claim  to  determine  right  of  possession  of 
mining  premises.  The  cause  was  tried  before  McHatton,  J. 
Plaintiffs  had  judgment  below.     Affirmed. 

John  H.  Ourtis,  pro  ««,  and  John  W,  ChUer,  for  Appellants. 

The  court  instructed  the  jury  that  it  was  not  necessary  that 
labor  done  upon  a  claim  to  represent  it  be  actually  paid  for. 
If  labor  of  sufficient  value  be  done  on  a  claim,  within  a  given 
year,  that  is  sufficient,  even  if  it  be  not  paid  for,  the  payment 
being  a  matter  between  the  laborer  and  the  owners.  The  stat- 
utes of  Montana  require  that  the  amount  actually  paid  for  labor 
and  by  whom  paid  shall  be  stated  in  the  affidavit  of  annual 
labor  when  the  same  is  not  done  by  the  owner  or  owners. 
(Comp.  Stats,  div.  5,  §  1483;  Belk  v.  Meagher,  3  Mont.  65.) 
Even  though  the  said  instruction  states  the  law  correctly,  if  it 
did  or  would  mislead  the  jury,  it  is  erroneous.  {Boucher  v. 
Mulverhill,  1  Mont.  306;  Huntoon  v.  Lloyd,  7  Mont.  365: 
Slieeis  v.  Flaherty,  8  Mont,  165;  11  Am.  &  Eng.  Encycl.  of 
Law,  p.  248,  and  note.)  The  law  contemplates  that  the 
improvements  must  be  paid  for.  In  other  words,  the  amount 
must  be  expended  in  labor  or  money  or  something  of  value. 
(U.  S.  Rev.  Stats.  §  2324;  Mont.  Comp.  Stats,  div.  5,  §  1483; 
Jackson  v.  Roby,  109  U.  S.  440;  Smelting  Co.  v.  Kemp,  104 
U.  S.  636,  657;  Morgan  v.  Tillottson,  73  Cal.  520;  Duprat  v. 
Jones,  65  Cal.  555-557;  RusseU  v.  Brosseau,  65  Cal.  605.) 

WiUiam  Scallon,  for  Respondents. 

Harwood,  J.— ^This  action  was  brought  under  .the  pro- 
visions of  section  2326  of  the  Revised  Statutes  of  the  United 
States,  to  determine  the  adverse  claims  of  plaintiffs  and  defend- 
ants in  and  to  a  certain  piece  of  land  located  as  a  quartz  lode 
mining  claim.  Plaintiffs  claim  the  ground  in  dispute  under  a 
quartz  lode  mining  location  made  and  recorded  as  the  Angelieka 
Lode  Claim,  which  is  the  senior  location.  Defendants  claim 
the  same  land  by  virtue  of  a  subsequent  quartz  lode  location, 
made  and  recorded  as  the  Charlotte  Lode  Claim.  At  the  com- 
mencement of  the  trial  it  was  admitted  by  defeudants'  counsel^ 
in  open  court,  as  recited  in  the  record  of  the  case,  that  ^'the 
Angelieka  Claim,  named  and  described  in  plaintiffi»'  complainty 
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was  duly  located  some  time  prior  to  the  year  1887;  and  that 
the  plaintiffs^  and  their  predecessors  in  interest,  were  the  owners 
and  in  possession  of  said  claim^  as  described  in  plaintiffs'  com- 
plaint, from  the  time  of  its  location  up  to  and  including  the 
year  1886,  and  that  said  claim  was  represented  during  each 
year,  up  to  and  including  1886,  but  defendants  stated  that  they 
claimed  that  it  was  not  represented  during  the  year  1887,  and 
therefore  became  open  to  location  on  the  first  day  of  January^ 
1888;  and  that  the  only  question  involved  in  the  suit,  so  far 
as  plaintiffs'  alleged  right  to  recover  was  concerned,  was  whether 
or  not  the  claim  had  been  represented  during  the  year  1887,  as 
required  by  law;  and  the  defendants,  through  their  counsel, 
theretofore,  claimed  that  the  burden  of  proof  was  upon  them 
to  show  that  the  said  Angel  ieka  Claim  had  not  been  represented 
in  1887,  and  therefore  they  had  the  opening  and  close;  where- 
upon said  defendants  were  granted  the  opening  and  close." 

The  foregoing  quotation  from  the  record  shows  at  once  the 
scope  of  the  controversy  involved  in  this  action.  The  onus 
was  upon  defendants  to  show  the  non representation  of  the  said 
Angelieka  Lode  Claim  in  the  year  1887,  and  failing  to  establish 
that  affirmation,  defendants'  claim  to  said  land  failed. 

The  jury  sitting  in  the  trial  of  said  cause  returned  their  ver- 
dict in  favor  of  plaintiffs,  as  follows:  "We,  the  jury  in  the 
above-entitled  cause,  find  for  the  plaintiffs,  herein ;  and  that  the 
plaintiffs  herein  were  at  the  time  of  the  commencement  of  this 
action,  and  are  now,  the  owners  and  entitled  to  the  possession 
of  the  premises  in  controversy  in  this  suit."  Judgment  was 
entered  accordingly  in  favor  of  plaintiffs.  Defendants  there- 
upon moved  the  court  for  a  new  trial,  on  the  grounds  of  alleged 
error  in  law  occurring  at  the  trial,  and  also  that  the  evidence 
was  insufficient  to  justify  the  verdict;  specifying,  in  the  state- 
ment of  the  case,  error  in  the  instructions  given  by  the  court 
to  the  jury,  and  particulars  in  which  the  evidence  is  claimed 
by  defendants  to  be  insufficient.  Said  motion  for  a  new  trial 
having  been  brought  to  a  hearing,  and  overruled  by  the  court, 
defendants  prosecuted  this  appeal  from  the  order  overruling 
said  motion,  and  from  the  judgment.  The  case,  therefore, 
stands  for  review  in  this  court  on  the  assignments  of  error 
committed  in  the  instructions  given  to  the  jury,  and  alleged 
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insufficiency  of  evidence  to  justify  the  verdict^  as  specified  in  the 
statement. 

The  instruction  given  by  the  court  to  the  jury,  objected  to  by 
appellants  as  erroneous,  reads  as  follows:  '^It  is  not  necessary 
that  the  labor  done  upon  a  claim  to  represent  it  be  actually 
paid  for.  If  labor  of  sufficient  value  be  done  on  a  claim 
withiu  a  given  year,  that  is  sufficient,  even  if  it  be  not  paid 
for;  the  payment  beiug  a  matter  between  the  laborer  and  the 
owners/' 

Appellants  contend  that  the  labor  performed,  as  annual 
representation  of  *a  mining  location,  is  not  effectual  for  that 
purpose,  unless  actually  paid  for;  that,  although  such  labor  was 
performed  on  the  claim  as  required  by  law,  the  same  does  not 
avail,  unless  the  claimant  has  actually  paid  for  such  labor,  if 
the  work  was  ijerformed  by  another.  On  this  theory  is  predi- 
cated the  objection  to  the  instruction  recited  above,  and  to 
support  their  position  appellants'  counsel  cite  the  statute  of  this 
State,  which  provides  as  follows:  "The  owner  or  owners  of 
any  quartz  lode  claim,  who  shall  perform,  or  cause  to  be  per- 
formed, the  annual  labor  or  make  the  improvements  required 
by  the  laws  of  the  United  States,  in  order  to  prevent  a  forfeit- 
ure of  the  claim,  may  at  any  time  during  the  year,  or  within 
sixty  days  after  the  termination  of  said  year  in  which  said  work 
was  done  or  improvements  made,  file  in  the  office  of  the  county 
clerk  and  recorder  of  the  county  in  which  said  claim  is  situated, 
an  affidavit  or  affidavits  of  the  person  or  persons  who  performed 
such  labor  or  made  such  improvement,  showing — fu'st,  the 
name  of  the  lode,  and  where  situated ;  second,  the  number  of 
days'  work  done,  and  the  character  and  value  of  the  improve- 
ments placed  thereon ;  third,  the  date  or  dates  of  performing 
said  labor  and  making  said  improvements;  fourth,  at  whose 
instance  or  request  said  work  was  done  or  improvements  made ; 
fifth,  the  actual  amount  paid  for  said  labor  and  improvements, 
and  by  whom  paid,  when  the  same  was  not  done  by  the  owner 
or  owners  of  said  quartz  claim."     (Corap.  Stats,  div.  5,  §  1483.) 

In  relation  to  said  affidavit,  the  statute  further  provides  that 
'^the  affidavit  or  affidavits  named  in  the  preceding  sections,  or 
copies  thereof,  duly  certified  by  the  recorder  of  the  oounty, 
shall  be  received  or  admitted  in  evidence  in  any  court  of  justios 
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in  this  State^  and  be  prima  facie  proof  of  the  facts  recited 
therein."     (Corap.  Stats,  div.  5,  §  1486.) 

The  exaction  of  the  statute  is  that  ^'  not  less  than  one  hundred 
dollars'  worth  of  labor  shall  be  performed  or  improvements 
made  during  each  year"  on  the  mining  claim^  in  order  to  con- 
tinue the  lawful  holding  thereof  by  the  claimant  until  patent 
has  been  issued  therefor.  The  fulfillment  of  that  provision  lies 
in  the  performance  of  the  labor  or  the  making  of  the  improve- 
ments required.     (U.  S.  Kev.  Stats.  §  2324.) 

Section  1483,  fifth  division  of  the  Compiled  Statutes  of  this 
State,  above  quoted,  provides  a  convenient  method  of  preserving 
prima  fade  evidence  of  the  annual  representation  of  mining 
claims,  by  the  performance  of  the  labor  or  making  of  the 
improvements,  of  the  value  required  thereon,  by  putting  such 
evidence  in  the  form  of  an  affidavit,  stating  the  facts  required, 
and  recording  the  same  as  provided.  This  statute  relates,  not 
to  the  efiect  of  doing  the  work,  or  making  the  improvements, 
•as  required  by  law,  but  to  the  method  of  preserving  j^rima/oaie 
evidence  of  the  fact  that  such  requirement  has  been  fulfilled. 
Our  opinion  is  that  said  instruction  of  the  court  to  the  jury 
states  a  correct  view  of  said  statute.  We  have  carefully  exam- 
ined all  the  cases  cited  by  appellants'  counsel  in  support  of  the 
<x>nstruction  of  said  statute  which  he  contends  for,  and  find  no 
support  for  his  theory  in  them. 

Appellants  complain,  also,  that  said]  instruction  assumes  that 
one  hundred  dollars'  worth  of  labor  or  improvements  was 
expended  on  said  claim  in  the  year  1887.  We  are  wholly 
unable  to  find  any  such  assumption  in  the  language  used  in 
that  instruction.  The  expressions  used  by  the  court  therein 
seem  to  have  been  so  selected  as  to  guard  against  such  assump- 
tion, and  exclude  from  the  impression  conveyed  to  one  reading, 
or  hearing  read,  said  instruction,  the  idea  which  appellants' 
counsel  seek  to  attribute  to  it. 

We  proceed  to  a  consideration  of  the  testimony  set  forth  in 
the  record,  in  view  of  the  assignment  that  the  same  is  insufficient 
to  justify  the  verdict. 

As  above  shown,  the  whole  controversy  relates  to  the  ques- 
tion whether  the  Angel  ieka  Claim  was  represented  in  tlie  year 
1887  by  plaintiffs  causing  the  full  amount  of  work  to  be  done, 
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or  improvements  made  thereon,  as  required  by  law,  in  order  to 
keep  in  foroe  said  claim. 

It  rested  with  defendants  to  establish  the  negative  of  said 
question  by  preponderance  of  proof.  Defendants  admit  that 
the  Angelieka  Lode  Claim  was  located  some  time  prior  to  1887, 
and  up  to  that  year  was  duly  represented  by  the  claimants 
thereof.  It  appears  to  be  conceded  on  the  part  of  defendants' 
witnesses  that  seventy-five  dollars'  worth  of  work  was  done  on 
the  Angelieka  Claim  by  one  Tigefman  in  1887,  but  they  dispute 
that  the  further  amount  of  twenty-five  dollars'  worth  of  labor 
was  done  thereon  in  that  year.  Fred  Feilke,  one  of  the  locators 
of  the  Charlotte  Claim,  was  the  principal  witness  who  testifed 
on  behalf  of  defendants.  He  testified  that  the  owners  of  said 
Angelieka  Claim  contracted  with  said  Tigeman  to  do  the 
required  amount  of  labor  on  said  claim  in  the  year  1887,  but 
that  Tigeman  failed  to  do  all  the  required  work,  because  he 
was  not  paid  in  full  therefor;  that  one  Pfaff,  the  owner  of  an 
interest  in  said  Angelieka  Claim,  was  liable  to  contribute 
twenty-five  dollars  of  the  one  hundred  dollars'  worth  of  labor 
required  thereon  in  the  year  1887;  that  said  amount  was  not 
contributed,  and  Tigeman  for  that  reason  refused  and  failed  to 
finish  the  representation  work  on  said  claim ;  and  to  that  extent 
the  required  work  was  not  done  or  improvements  made  on  said 
Angelieka  Claim  for  the  year  1887,  Feilke  testified  that  he  had 
been  well  acquainted  with  said  ground  for  several  years;  that 
he  had  personal  knowledge  of  all  the  work  which  was  done  on 
said  mining  claim  in  the  year  1887,  by  or  on  behalf  of  the 
claimants  of  the  Angelieka  Lode,  and  that  the  same  did  not 
amount  to  one  hundred  dollars'  worth  of  work  done,  or  im- 
provements made  thereon,  in  the  year  1887;  that  Tigeman  told 
the  witness  Feilke  that  he  did  not  perform  all  the  required 
work  on  said  claim  for  the  year  1887,  because  of  the  delin- 
quency of  PfaflF  in  making  payment  of  his  portion  of  the 
expenses  thereof;  that  Tigeman  made  the  same  statement  in 
the  presence  of  Pfaff,  in  the  office  of  John  H.  Curtis,  one  of  the 
defendants;  that  PfaflF  admitted  in  conversation  with  said  wit- 
ness, in  1888,  that  Tigeman  did  not  perform  all  the  required 
work  on  the  Angelieka  Claim  for  the  representation  tiiereof  in 
the  year  1887^.  for  the  reason  that  he  (Pfaff)  failed  to  pay  his 


12  Mont.]  Coleman  v.  Curtis.  '  307 

share  of  twenty-five  dollars  therefor.  -Said  witness  Feilke 
farther  testified  that  Pfaff  was  written  to  several  times  hy 
Tigeman,  asking  him  to  pay  said  sum,  stating  that,  if  the  same 
was  not  paid,  said  work  would  not  be  performed ;  that  Pfafi" 
admitted  to  witness  that  said  Angelieka  Claim  was  subject  to 
relocation,  when  the  Charlotte  Claim  was  located,  and  that 
Pfaff  sought  an  interest  in  the  latter  claim  to  the  same  extent 
that  he  had  held  in  the  Angelieka  Claim,  which  interest  was 
promised  him  by  the  witness  on  condition  of  certain  payments ; 
that  witness  Feilke  and  John  Stocker  located  the  Charlotte 
Claim  in  May,  1888,  covering  the  ground  occupied  by  the 
Angelieka  Claim;  that  he  (Feilke)  formerly  owned  two-fifths' 
interest  in  the  Charlotte  Claim,  but  at  that  time  of  the  trial  he 
was  not  the  owner  of  any  interest  therein,  as  he  had  conveyed 
the  interest  he  formerly  owned  to  his  wife. 

John  H.  Curtis  testified  on  behalf  of  the  defendants,  that  he 
was  present  on  the  occasion  when  a  conversation  was  had  at  his 
office  between  Feilke,  Stocker,  and  Pfaff,  mentioned  by  Feilke 
in  his  testimony,  but  stated  that  he  could  not  remember  what 
was  said. 

Green  Majors,  one  of  the  defendants,  called  as  a  witness  on 
their  behalf,  testified  that  he  was  present  at  the  office  of  Curtis 
when  said  conversation  mentioned  by  Feilke  took  place  between 
Feilke,  Stocker,  and  Pfaff,  but  could  not  remember  what  was 
said  at  the  time. 

None  of  the  witnesses  called  on  behalf  of  defendants  testified 
to  having  examined  said  claim  in  the  year  1887,  or  of  having* 
any  knowledge  of  the  work  done  thereon,  except  Feilke,  wha 
testified  substantially  a^  related  above. 

On  behalf  of  plaintiffs,  a -witness,  Joseph  Rosenthal,  testified 
that  he  was  acquainted  with  the  Angelieka  Lode  Claim ;  that  an 
interest  in  said  claim  belonged  to  the  estate  of  Samuel  Louis,, 
of  which  estate  he  was  administrator;  that  as  such  administrator 
he  looked  afler  the  representation  of  said  claim  to  protect  the 
interest  of  said  estate;  that  witness  employed  Tigeman  to  do 
the  required  amount  of  work  on  said  Angelieka  Claim  for  the 
year  1887;  that  when  he  contracted  with  Tigeman  to  do  said 
work  he  told  Tigeman  he  did  not  know  where  Pfaff  and  Sher- 
man were,  and  Tigeman  said,  "  that  was  all  right,  he  would 
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wait  for  them ;"  that  j^itness  had  Tigeman  do  a  hundred  dollars' 
i/irorth  of  work  on  said  Augelieka  Claim  in  1887,  to  represent  the 
same  for  that  year,  and  paid  him  for  seven-sixteenths  thereof, 
the  sum  of  forty-three  dollars  and  seventy-five  cents,  fur  which 
the  wflness  has  Tigeman's  receipt ;  that  Mr.  James  Forbis,  as 
representative  of  the  estate  of  B.  McMinn,  deceased,  paid 
Tigeman  for  one  sixteenth  of  said  labor ;  that  witness  was  an 
experienced  miner,  and  had  worked  mines  in  the  vicinity 
where  the  Angelieka  Claim  is  located;  that  when  said  work 
was  finished  by  Tigeman  he  reported  the  same  as  completed, 
and  witness  went  to  said  Angelieka  Claim,  and  examined  said 
work  done  by  Tigeman  for  the  year  1887,  which  witness 
described  in  his  testimony,  and  stated  that  he  accepted  the 
same,  and  that  it  was  worth  fully  one  hundred  dollars ;  that 
Tigeman  was  allowed  three  dollars  and  a  half  per  day  for  doing 
said  work. 

Pfaff  testified,  on  behalf  of  plaintiffs,  that  he  paid  Tigeman 
twenty-six  dollars  as  his  share  of  the  expenses  for  doing  the 
representation  work  on  the  Angelieka  Claim  in  the  year  1887  to 
represent  the  same  for  that  year,  and  had  Tigeman's  receipt  for 
said  payment;  that  he  (Pfaff)  received  at  Missoula,  Montana, 
a  letter  from  Tigeman,  stating  that  Tigeman  had  performed 
the  assessment  work  on  said  Angelieka  Claim  for  the  year  1887, 
and  Pfaff,  in  response,  sent  Tigeman  said  twenty-six  dollars  in 
jiaynient  of  the  prop  /rtlon  thereof,  for  which  said  Pfaff  was 
liable,  by  registered  letter,  and  had  Tigeman's  receipt  for  said 
letter. 

The  said  Tigeman  did  uot  testify  at  the  trial  of  this  action. 
It  was  testified  by  witness  Feilke  that  defendants  did  not  know 
where  Tigeman  was  at  that  time. 

Beuben  Sabolsky  testified  that  he  was  a  miner  by  OGCU])ation, 
and  of  long  experience  as  such ;  that  he  was  acquainted  with 
the  Angelieka  Lode  Mining  Claim ;  that  he  examined  the  work 
done  thereon  in  the  year  1887,  in  the  latter  part  of  November, 
soon  after  the  same  was  performed.  He  described  said  work, 
which  consisted  of  sinking  shafts  on  said  claim,  and  testified 
that  he  thought  "  there  was  a  good  hundred  dollars'  worth  of 
work  done  there  in  1887." 

A  careful  examination  and  comparison  of  the  evidence 
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corded  in  this  case  leads  us  to  the  conclusion  that  there  is  suf- 
ficeut  evidence  to  justify  the  verdict.  The  trial  court  refused  to 
set  aside  the  verdict  and  grant  a  new  trial ;  and^  upon  consider- 
ation of  all  the  grounds  assigned  therefor,  we  are  of  opinion 
that  the  order  overruling  a])pellants'  motion  for  a  new  trial,  and 
the  judgment  should  be  affirmed. 

BiiAKE,  C.  J.,  and  Db  Witt,  J.,  concur. 


EiiEINSCHMIDT,  Appeltant,  v.  McDERMOTT,  Re-^ 

SPONDENT. 
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Tnhoncm^  Review  of  insinietiona — Ordms  deemed  excepted  to, — Althoagh  the 
aetion  of  the  court  in  the  giTing  or  refusal  of  instruetiont  is  deemed  excepted 
to  under  the  Act  of  Beptemher  13, 1889  (15th  Extnt  Bees.  p.  67),  lo  M  'to  render 
nnneoeeeary  the  filing  of  %  bill  of  exceptions  at  the  time  of  the  trial,  a  partj 
who  desires  inBtmctions  reviewed  on  appeal  from  the  Judgment  must  incorpo- 
rate such  instmotions,  with  so  much  of  the  oTidenoe  as  is  neoessarj  to  explain 
them  in  a  biU  of  exceptions. 

BAMX-^Neuf  trial — Review  of  insti'uetionM, — Theserenth  subdiTision  of  section  296 
of  the  Code  of  Oivil  Procedure,  giving  the  right  to  a  now  trial  for  error  of  law 
occurring  at  the  trial  and  excepted  to  by  the  moving  party,  embraees  error  in 
instructions,  which  can  be  brought  before  this  court  in  a  statement  on  motion 
for  a  new  trial,  without  a  bill  of  exceptions,  on  an  appeal  from  th*  order  deny- 
ing the  motion. 

Appeal  from  Fifth  Judicial  District,  J^erson  Oounty. 

Judgment  was  rendered  for  the  defendant  below  by  Gai> 
BRAITH,  J.     On  motion  to  strike  testimony  from  transcript. 

John  H.  Shober  and  Oeorge  F.  Oowan,  for  the  motion. 

Qdlen,  Sanders  &  Shelton,  contra. 

» 
Blake,  C.  J. — This  is  a  motion  of  respondent  to  strike  all 

the  testimony  from  the  transcript.     The  action  was  tried  by  the 

court  below  with  a  jury,  and  judgment  was  entered  April  13, 

1891,  upon  the  verdict.     The  notice  of  intention  to  move  for  a 

new  trial  was  filed  April  24,  1891,  and  the  statement  therein 

^as  served  May  4,  1891,  and  settled  November  7,  1891.     The 

inotion  for  a  new  trial  was  overruled  November  7, 1891,  and  no 

appeal  has  been  taken  from  the  order  thereon,  and  the  time  within 
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which  such  action  could  be  had  has  expired.    The  appellant 
filed  February  25,  1892,  a  notice  of  app«d  from  the  judgment, 
and  the  transcript  comprises  the  following  papers:  The  com- 
plaint, answer,  and  replication ;  and  the  statement  on  the  motion 
for  a  new  trial,  which  includes  the  evidence,  the  instructions 
given  and  refused,  the  notice  of  intention  to  move  for  a  new  trial, 
the  proof  of  the  service  of  this  notice,  the  specification  of  the 
particulars  wherein  the  evidence  is  insufficient  to  justify  the  ver- 
dict, the  specification  of  errors  of  law  occurring  upon  the  trial 
and  excepted  to  by  tne  plaintiff,  and  the  service  and  settlement 
of  said  statement.     Then  follow  the  judgment  and  notice  and 
undertaking  on  appeal.     There  is  no  bill  of  exceptions  in  the 
record,  and  the  statement  purports  to  contain  all  the  testimony 
which  was  introduced  upon  the  trial.    Among  the  errors  of  law 
which  are  relied  on  are  the  giving  of  instructions  by  the  court, 
and  the  refusal  to  give  instructions  which  were  requested  by  the 
plaintiff.    The  judgment  roll  is  before  us  for  review,  and  the 
respondent  maintains  in  his  brief  that  the  testimony  forms  no 
part  thereof,  and  that  we  cannot  review  the  instructions  upon 
this  hearing.     The  appellant  asserts  that  the  authorities  in  sup- 
port of  this  motion  are  inapplicable  by  reason  of  the  passage  of 
*he  following  act,  which  was  approved  September  13,  1887: 
*'  That  the  charge  and  instructions  given  by  the  court  to  the 
jury  in  all  civil  and  criminal  cases,  and  the  giving  of  the  same, 
and  the  refusal  of  the  court  to  give  any  instructions  requested 
by  the  parties,  and  the  modification  of  any  instructions  requested 
and  given,  are  deemed  excepted  to,  and  no  exception  need  be 
taken  to  the  same,  in  writing  or  otherwise,  nor  any  bill  of 
exception  filed.''    (Stats.  15  Extra  Sess.  67.)    What  is  the  con- 
struction of  this  act?    The  appellant  contends  in  his  brief  that 
the  l^islative  assembly  thereby  allowed  these  instructions  to  be 
reviewed  by  this  court  without  a  bilt  of  exceptions,  or  any  other 
formality,  and  that  the  testimony,  which  is  the  subject  of  this 
motion,  may  be  referred  to  for  the  purpose  of  explaining  the 
instructions.     Let  us  consider  the  practice  which  prevailed  prior 
to  the  enactment  of  the  statute,  supra.    The  Code  of  Civil  Pro- 
cedure then  provided  as  follows :   "All  instructions  given  by  the 
court  must  be  filed,  together  with  those  refused,  as  a  part  of  the 
record.    If  any  party  to  tlie  trial  desires  to  except  to  any 
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instruction  given  by  the  court,  or  to  the  refusal  of  the  court  to 
give  an  instruction  asked  for,  or  any  modification  thereof,  he 
shall  reduce  such  exception  to  writing,  and  file  the  same  with 
the  clerk,  before  the  cause  is  submitted  to  the  jury."  (§  262.) 
^^An  exception  is  an  objection  taken  at  the  trial  to  a  decision 

upon  a  matter  of  law  .  .  •  •  in  the  charge  of  a  jury '^ 

(§  289.)     "  The  point  of  the  exception  shall  be  particularly 

stated,  except  as  provided  in  relation  to  instructions " 

(§  291.)  "No  particular  form  of  exception  shall  be  required. 
The  objection  shall  be  stated  with  so  much  of  the  evidence  or 
other  matter  as  is  necessary  to  explain  it,  but  no  more,  and  the 
whole  as  briefly  as  possible.*'  (§  292.)  "All  bills  of  exception 
shall  be  reduced  to  form  unless  noted  by  the  clerk  and  signed 
•  •  •  .  by  the  judge  who  tried  the  cause.''  (§  294.)  "Imme- 
diately after  entering  the  judgment,  the  clerk  shall  attach 
together  and  file  the  following  papers,  which  shall  constitute  the 
judgment  roll :  •  •  •  •  Second,  In  all  other  cases  the  summons, 
pleadings,  verdict  of  the  jury,  or  finding  of  the  court,  commis- 
sioner, or  referee,  all  bills  of  exceptions  taken  and  filed  in  said 
action,  copies  of  orders  sustaining  or  overruling  demurrers,  a 
copy  of  the  judgment,  and  copies  of  any  orders  relating  to  a 
change  of  parties."     (§  306.) 

The  Supreme  Court  of  the  Territory  repeatedly  refused  to 
review  instructions  when  it  appeared  that  the  foregoing  provis- 
ions had  not  been  strictly  complied  with.     {Grmodd  v.  Boley, 
1  Mont.  545;  MoKinney  v.  Powers^  2  Mont.  466;  Herman  v. 
J^ries^  4  Mont.  513;  Ramsey  v.  Oortiand  Cattle  Co.  6  Mont. 
498.)    Delays  were  often  and  necessarily  caused  upon  the  trial  in 
the  preparation  by  the  parties  of  bills  of  exceptions  to  the  action 
of  the  court  upon  instructions.     It  is  plain  that  these  require- 
znents  of  the  Code  of  Civil  Procedure  with  reference  to  instruc- 
tions were  modified  by  the  act,  supra,  and  that  attorneys  are 
not  compelled  to  prepare  such  exceptions  in  a  certain  form,  and 
file  the  same  with  the  clerk  of  the  court  before  the  case  is  sub- 
mitted to  the  jury.     What  was  the  eiTect  of  this  legislation 
upon  the  rights  of  a  party  who  wished  to  have  an  instruction 
reviewed  by  this  court?     A  new  trial  may  be  granted  upon  the 
Application  of  the  aggrieved  party  for  "error  in  law  occurring 
aA  the  trial,  and  excepted  to  by  the  party  making  the  applica- 
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tion/'  (Code  Civ.  Proc.  §  296,  cl.  7.)  This  cause  embraces 
the  action  of  the  court  respecting  the  giving  or  refusal  of  instruc- 
tions, which  can  be  brought  before  this  court  in  a  statement 
of  the  case  on  the  motion  for  a  new  trial,  and  a  bill  of  excej)- 
tions  is  no  longer  required.  The  theory  of  the  Code  is  that 
redress  for  these  errors  will  be  sought  hy  means  of  a  motion  for 
a  new  trial,  which  must  be  filed  within  a  brief  period  afler  the 
trial  of  the  cause.  This  procedure  was  followed  in  the  case  at 
bar,  and  therefore  it  was  not  necessary  to  prepare  a  bill  of 
exceptions  in  order  to  secure  a  review  of  the  instructions  by 
this  tribunal,  upon  an  appeal  from  the  order  refusing  to  grant 
a  new  trial. 

The  Code  of  Civil  Procedure  designates  a  number  of  onlers 
which  are  "deemed  to  have  been  excepted  to."  (§  290.)  The 
practice  in  most  of  the  matters  which  are  regulated  by  this  sec- 
tion, and  under  the  act^  supra,  should  be  identical.  Mr.  Justice 
McLeary,  in  Sherman  v.  Hlggins,  7  Mont.  479,  investigated 
this  question,  and  said :  "  The  question  of  whether  or  not  the 
court  erred  in  refusing  to  grant  the  continuance  is  not  properly 
brought  before  us  on  the  appeal  from  the  judgment,  because 
there  is  neither  bill  of  exceptions  nor  statement  on  appeal 
incorporated  in  the  transcript."  It  should  be  remembered  that 
the  order  refusing  a  continuance  is  ''deemed  to  have  been 
excepted  to."  (Code  Civ.  Proc.  §  290.)  The  views  of  the  court 
in  Sherman  v.  Higgins,  supra,  were  approved  in  Barber  v. 
Briscoe,  8  Mont.  214,  and  Mr.  Justice  Liddell  said:  ''Hence, 
we  conclude  that,  although  the  ruling  denying  the  motion  for 
continuance  (which  is  a  nou-appealable  order)  is  excepted  to 
by  operation  of  law,  neither  the  motion,  nor  the  affidavit  in 
support  thereof,  found  in  the  judgment  roll,  will  be  considered, 
imless  incorporated  in  a  bill  of  exceptions  settled  and  signed 
according  to  law,  or  the  evidence  is  presented  in  a  statement  on 
appeal."  The  Supreme  Court  of  California  in  Nash  v.  Harris, 
57  Cal.  242,  passed  upon  an  order  which  ''is  deemed  to  have 
been  excepted  to,"  and  said :  '*  Yet  a  party  who  has  excepted 
to  a  decision  of  a  court,  whether  he  excepted  in  person  at  the 
time  the  decision  was  made,  or  is  deemed  in  law  to  have  excepted, 
must,  in  statutory  or  reasonable  time  after  his  exception,  avail 
himself  of  the  right  to  reduce  the  same  to  writing,  and  take 
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the  steps  required  by  law  to  have  the  bill  of  exceptions  settled 
and  signed  by  the  judge.  If  anything  occurred  in  the  course 
of  the  trial  or  proceedings  which  ought  to  be  made  part  of  the 
record,  it  must  be  done  in  that  mode,  or  by  some  other  equiva- 
lent judicial  authentication.  If  it  is  not  done,  the  appellate  court 
is  without  the  means  of  knowing  what  the  matters  were  upon 
which  the  decision  was  made  which  is  sought  to  be  reviewed.'' 

It  is  apparent  from  these  authorities  that  the  instructions 
cannot  be  reviewed  under  the  act,  supra,  upon  the  appeal  from 
the  judgment  in  this  action.  The  proceedings  which  must  be 
taken,  after  the  exceptions  have  been  saved  to  the  instructions, 
have  not  been  changed.  (See,  also,  Matthews  v.  Jones,  92  Cal. 
563,  and  Bank  of  Commerce  v.  Fuqua,  11  Mont.  285;  28  Am. 
St.  Rep.  461.)  This  motion  refers  in  express  words  to  the  tes- 
timony alone,  but  its  real  effect  cannot  be  accurately  weighed 
without  the  consideration  of  the  instructions.  They  have  been 
properly  treated  in  the  argument  as  inseparable,  and  dependent 
upon  each  other,  and,  if  the  instructions  cannot  be  reviewed,  the 
evidence  is  valueless.  The  phrases  of  the  act,  supra,  are  not  more 
extensive  in  their  meaning  than  the  clause  '^deemed  to  have  been 
excepted  to,"  of  said  section  290  of  the  Code  of  Civil  Procedure. 

Counsel  for  the  appellant  does  not  claim  that  the  instructions 
of  which  he  complains  relate  to  matters  that  appear  upon  the 
face  of  the  pleadings,  or  any  part  of  the  judgment  roll,  but  that 
evidence  is  essential  to  comprehend  the  errors  of  law  which 
have  been  assigned.  In  Barber  v.  Briscoe,  supra,  it  was  held 
that  the  action  of  the  court,  if  deemed  excepted  to  and  based 
upon  matters  which  were  fully  explained  in  the  judgment  roll, 
could  be  reviewed  upon  an  appeal  from  the  judgment;  but  no 
question  of  this  character  has  been  presented  in  the  determina- 
tion of  this  motion. 

Neither  the  testimony  nor  the  instructions  can  be  reviewed 
upon  this  appeal,  and  therefore  it  is  ordered  that  the  motion  be 
sustained. 

Motion  sustained. 

Harwood,  J.,  concurs. 

Db  Witt,  J.  (concurring),  —  The  instructions  are  contained 
in  the  record  and  certified  as  the  instructions.     I  concur  with 
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the  majority  opinion  that  the  Act  of  September  13,  1887,  does 
not,  ipso  f ado,  make  the  instructions  part  of  the  judgment  roll. 

Before  that  act  was  passed  instructions  were  not,  of  tliem- 
selves,  a  part  of  the  judgment  roll.  (Code  Civ.  Proc.  §  306.) 
They  could  be  made  so  by  embodying  them  in  a  bill  of  excep- 
tions, because  a  bill  of  exceptions  taken  and  filed  in  the  case 
was  a  part  of  the  judgment  roll. 

To  hold  that  the  Act  of  September  13th  makes  the  instruc- 
tions a  part  of  the  judgment  roll  would  be  to  assume  one  of 
two  positions:  (1)  That  this  act  amended  section  306,  and 
added  matter  to  the  judgment  roll  which  was  not  contained 
therein  under  the  law  as  it  stood  in  section  306.  This  would 
be  an  amendment  of  that  section  by  implication.  If  such 
amendment  had  been  intended  it  was  in  view  of  all  the  decis- 
ions of  this  court,  and  an  unusual  omission.  It  is  difficult  for 
me  to  believe  that  such  was  the  intent.  (2)  The  other  position 
is  that  the  Act  of  September  13th  intended  that  instructions 
should  be  themselves  proprio  vigore  a  bill  of  exceptions.  The 
act  does  not  say  this  in  terms.  The  most  that  it  does  is  to 
relieve  the  practitioner  from  taking  and  having  signed  and  filed 
a  bill  of  exceptions.  It  gives  him  his  exceptions.  If  he  can- 
not use  the  exceptions  so  given,  it  is  useless,  and  the  Act  ot 
September  13th  has  accomplished  nothing,  and  a  construction 
of  that  act  should  be  sought  which  will  accomplish  some  result. 

But  I  think  that  I  can  see  a  method  by  which  the  practi- 
tioner can  use  the  exception  so  given  him  by  the  act,  without 
the  instruction  being  considered  a  part  of  the  judgment  roll 
ipso  facto,  or  the  instructions  being  considered  in  themselves  a 
bill  of  exceptions. 

Adverting  to  the  opinion  of  the  court  for  a  moment,  perhaps 
I  can  make  it  apparent  why  I  add  these  observations  to  that 
opinion.  I  am  not  wholly  satisfied  that  the  intent  of  the  Act 
of  September  13th  was  to  require  practitioners  to  seek  a  review 
of  the  errors  in  instructions  by  the  method  of  motion  for  a 
new  trial,  which  method  is  more  speedy  nnder  the  statute  than 
that  of  an  appeal  from  the  judgment;  for,  although  one  need 
not  have  signed  and  filed  a  bill  of  exceptions  to  instructions,  I 
think  he  still  may  do  so  if  he  desires;  and,  if  he  does  so,  then 
the  bill  of  exceptions  containing  the  instructions  is  a  part  of 
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the  judgment  roll,  and  an  appeal  may  be  taken  from  the  judg- 
ment within  a  year,  and  the  error  in  instructions  not  brought 
up  for  review  for  one  year.  For  this  reason  I  am  not  able  to 
understand  that  the  intent  of  the  Act  of  September  13th  is  just 
as  it  is  construed  by  the  opinion  of  the  court. 

But.  to  return  to  the  view  of  the  intent  of  that  act  which 
suggests  itself  to  me:  how  can  the  exception  given  a  party  by 
that  act  be  used  by  him  if  he  does  not  write  out  and  have  signed 
and  filed  his  bill  of  exceptions?  Error  in  instructions  is  an 
error  of  law  occurring  on  the  trial,  as  observed  in  the  opinion 
of  the  court.  It  is  also  an  error  which  can  be  reviewed  upon 
appeal  from  the  judgment  on  the  judgment  roll  and  a  statement. 

Now,  by  the  Act  of  September  13th,  an  exception  to  instruc- 
tions is  deemed  taken  without  any  formality  of  taking,  writing 
out,  having  signed,  or  filed.  When  such  exceptions  appear  in 
the  statement  of  the  motion  for  a  new  trial,  or  in  the  statement 
on  appeal,  they  are  by  virtue  of  such  respective  statement 
brought  into  the  record  and  are  before  the  court.  So  by  the 
vehicle  of  such  statement  the  instructions  are  in  the  record,  and 
by  force  of  the  Act  of  September  13th  such  instructions  are 
excepted  to.  The  court,  therefore,  has  before  it,  by  a  method 
provided  by  law,  the  instructions,  and,  by  virtue  of  the  Act  of 
September  13th,  such  instructions  are  excepted  to. 

Looking  at  the  matter  from  another  point  of  view:  — 

If  the  instructions  are  not  in  the  statement  on  motion  for  a 
new  trial,  they  are  not  before  the  court  by  that  method. 

If  the  instructions  are  not  in  the  statement  on  appeal,  they 
are  not  before  the  court  by  that  vehicle. 

If  the  instructions  are  not  in  the  judgment  roll,  they  are  not 
before  the  court  by  that  means. 

But  they  are  in  the  judgment  roll  if  they  are  embodied  in  the 
bill  of  exceptions;  that  is  to  say,  a  bill  of  exceptions  ^^ taken 
and  filed  in  the  action."  (§  306.)  The  party  need  not  take 
and  file  a  bill  of  exceptions  to  the  instructions.  If  he  does  not 
do  so,  he  simply  omits  to  exercise  his  right  to  have  the  error 
which  he  claims  in  the  instructions  reviewed  upon  an  appeal  on 
the  judgment  roll  only;  but  he  still  retains  the  right,  which  the 
Act  of  September  13th  has  given  him,  to  have  his  allied  error 
in  the  instructions  reviewed  in  a  statement  on  motion  for  a  new 
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trial,  or  a  statement  on  appeal,  and  to  liave  this  error  reviewed 
without  having  been  obliged,  in  the  hurry  and  multitudinous 
cares  of  a  jury  trial,  to  stop  and  perform  the  deliberate  and 
|>ainstaking  duty  of  taking,  writing  out,  and  having  signed  bis 
bill  of  exceptions. 

In  this  view  the  Act  of  September  13th  has  given  the  counsel 
in  a  trial  a  valuable  advantage.  It  has  given  him  the  oppor- 
tunity to  do  that  deliberately  and  carefully  which  theretofore 
he  must  often  have  been  obliged  to  do  hurriedly  and  without 
deliberation.  Whether  the  act  has  treated  the  judge  of  the 
District  Ck>urt  as  well,  is  another  matter. 


WORTMAN,  Eespondbnt,  v.  KLEINSCHMIDT  et  al., 

Appellants. 

[Argued  Mftrch  S,  1892.    Decided  June  27, 1892.] 

KsoHAiiioB'  has — Oontntds^  LiabUity  of  owner  for  extra  work, — The  owner  of  a 
building,  constructed  under  %  written  contract  for  its  cDtire  completion,  which 
proTides  that  no  claim  shaU  be  made  by  the  contractor  for  additional  work, 
nnlcBS  the  lame  shall  be  done  in  pursuance  of  a  written  order  from  the  archi- 
tects, is  not  liable  for  extra  work  that  has  been  done  without  such  written  order, 
in  the  absence  of  an  sgreement  modifying  the  original  contract,  or  an  independ- 
ent promise  to  pay  therefor ;  and  in  such  case  it  is  error  to  instruct  the  jury 
that  the  contractor  could  recorer  the  reasonable  value  of  such  extra  work,  if  it 
was  done  at  the  request,  or  with  the  knowledge  or  consent,  express  or  implied, 
of  the  owner  or  his  agent.  (De  Wrrr,  J.,  dissentin,;,  in  that  it  appears  from  the 
eridence  that  there  was  an  agreement  as  to  the  extras  modifying  the  original 
contract,  and  an  independent  promise  to  pay  for  the  extras.) 

Saxk^  Attorney*  a  fee  on  foreclosure  ^Construction  of  Act  of  If  arch  14,  1889. — 
The  Act  of  March  14,  1889  (16th  Sess.  p.  172),  adding  to  section  1S94,  fifth 
division  of  the  Compiled  Statutes,  a  provision  allowing  the  plaintiff  t9  recover 
as  costs  a  reasonable  attorney's  fee  in  actions  "brought  under  the  provisions 
of  this  act,"  is  not  restricted  in  its  application  to  the  persons  enumerated  in 
section  1891,  but  applies  to  the  enforcement  of  all  liens  embraced  in  the  chapter 
entitled  "Liens.** 

Bams — Attorney's  fee — OonstUutional  Zato.— Section  1394  a,  fifth  division  of  the 
Compiled  Statutes,  allowing  the  recovery  by  the  plaintiff  of  a  reasonable  at- 
torney's fee  in  an  action  to  foreclose  a  mechanic's  lien,  is  not  unconstitutional 
as  being  repugnant  to  section  6,  article  iiL  of  the  Constitution,  providing  that 
courts  of  Justice  shall  be  open  to  every  person,  and  a  speedy  remedy  afforded 
for  every  injury  of  person,  property,  or  character;  and  that  right  and  justice 
shall  be  administered  without  sale,  denial,  or  delay.    (Dx  Witt,  J.,  dissenting.) 

Appeal  from  First  Judicial  District^  Lewis  and  Clarice  Cbuniy. 

Action  for  foreclosure  of  mechanics'  lien,  tried  before  Hunt, 
J.    Plaiutifl  had  judgment  below.     Modified. 
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OuHen,  Sanders  &  Slielton,  for  AppellantA. 

I.  'yhe  plaintiff  seeks  *to  recover  for  extra  work  done  and 
performed  upon  the  building  without  showing  a  complianoe 
with  the  terms  of  the  contract  sued  upon.  The  contract  pro- 
vides that  ^^  the  contractor  shall  make  no  claim  for  additional 
work  unless  the  same  shall  be  done  in  pursuance  of  an  order 
from  the  architects,  and  notice  of  all  claims  shall  be  made  to 
the  architects,  in  writing,  within  three  days  of  the  beginning  of 
such  work."  A  contractor  cannot  recover  for  extra  work,  in  a 
suit  on  a  contract  for  a  balance  due,  where  the  contract  provides 
for  the  submission  to  arbitration  of  such  claims,  the  plaintiff 
having  made  no  offer  so  to  submit.  (Scammon  v.  Denio,  72  Cal. 
393.)  Inasmuch,  therefore,  as  the  plaintiff  has  failed  to  show 
a  compliance  with  the  terms  of  the  contract  upon  which  he  rests 
as  the  basis  of  his  action,  he  cannot  recover  except  upon  show- 
ing that  he  fulfilled  the  terms  of  the  contract  with  regard  to 
eztra  work.  (jSutlierland  v.  Monisj  45  Hun,  259 ;  United  States 
v.  MU,  Arizona,  July  3,  1887,  14  Pac.  Rep.  300;  illUs  v. 

Weeks,  21  111.  568;  Hot  Springs  By.  Co.  v.  Maker,  48  A-V. 
622.) 

II.  The  court  allowed  the  plaintiff  $1,000  as  an  attorney's 
fee  in  this  case.  This  was  wholly  unauthorized,  because  there 
is  no  statutory  provision  for  the  allowance  of  an  attorney's  fee 
in  Montana,  (a)  The  act  of  the  sixteenth  legislative  assembly 
of  Montana,  approved  March  14,  1889,  purports  to  be  an 
amendment  to  section  1394,  which  is  merely  a  section  allow- 
ing liens  to  ranchmen,  herders,  and  others,  and  has  no  appli- 
cation to  the  mechanics'  lien  law  as  such.  (6)  The  law  is  void 
for  the  reason  that  if  it  be  construed  t  >  cover  mechanic's  liens, 
it  provides  for  a  judgment  against  the  defendant,  whose  prop- 
erty is  subject  to  the  lien.  No  judgment  is  allowed  for  attor- 
ney's fees  against  the  party  with  whom  the  claimant  contracted, 
but  it  is  made  the  duty  of  the  court  to  order  the  owner  of  the 
property  to  pay  an  attorney's  fee.  In  the  case  of  subcon- 
tractors, a  judgment  is  rendered  against  the  contractor  for  the 
amount  of  plaintiff's  claim,  and  when  the  contractor  pays  that 
he  satisfies  the  judgment.  But  there  is  still  outstanding  against 
the  owner  of  the  property  a  claim  for  attorney's  fees  for  which 
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he  has  no  redress,  and  wliieh  he  is  obliged  to  pay  without  pros- 
pect of  return.  In  other  words,  the  law  provides  a  penalty 
against  the  owners  of  the  property,  whether  he  defends  the  suit 
or  suffers  a  default.  The  contractor  may  claim  that  he  does 
not  owe  his  suboontractor  the  money  claimed.  The  owner  of 
the  property  may  make  default  and  suffer  judgment  to  go  against 
him,  but  whether  he  does  or  not,  he  is  compelled  to  pay  an 
attorney's  fee  individually,  and  without  chance  of  reimburse- 
ment, because  his  contractor  defends  the  case.  No  matter  what 
amount  is  involved,  no  matter  how  meritorious  the  defense,  if 
the  lien  claimant  recovers  judgment  for  one  dollar,  although  he 
may  have  brought  suit  for  thousands,  the  owner  of  the  pro[)erty, 
under  this  statute,  is  liable  for  the  attorney's  fees  that  the  court 
shall  order  to  be  paid.  This  is  a  law  impairing  the  obligation 
of  contracts.  It  is  depriving  a  man  of  his  property  without 
due  process  of  law,  and  it  is  depriving  parties  of  an  equal  right 
before  the  courts  of  this  State,  (c)  The  Constitution  of  Mon- 
tana, article  iii.,  section  6,  provides :  "  Courts  of  justice  shall  be 
open  to  every  person,  and  a  speedy  remedy  afforded  for  every 
injury  of  j^erson,  property,  or  character;  and  that  right  and 
justice  shall  be  administered  without  sale,  denial,  or  delay." 
The  provision  of  law  with  reference  to  attorney's  fees  is  a  pro- 
vision for  the  sale  of  justice.  (Colder  v.  Bull,  3  Dall.  386; 
Durkee  v.  JamesvUle,  28  Wis.  464;  9  Am.  Rep.  500;  Wilder  v. 
Oiicago  etc,  Ry,  Oo.  70  Mich.  382;  Sdiul  v.  Chicago  etc.  Ry. 
Co.  70  Mich.  433 ;  Rinear  v.  Grand  Rapids  &  L  R.  R.  Co.  70 
Mich.  620.)  Because  a  man  is  unfortunate  enough  to  be  the 
owner  of  property,  he  should  not  be  punished  lor  appearing 
before  the  court  and  defending  such  rights  as  he  believes  he  has. 

H.  G.  Mclntire^  and  8.  H.  Mchiiire,  for  Respondent. 

The  appellant  seeks  to  avoid  paying  for  certain  extras  which 
it  is  alleged  and  shown  were  expressly  ordered  by  him,  and  for 
which  he  specifically  promised  to  pay,  and  to  do  this  makes  the 
remarkable  plea  that  he  and  plaintiff  did  not  proceed  according 
to  the  terms  of  the  written  contract  in  regard  to  extras.  The 
allegations  and  proof  are  conclusive  that  he  is  estopped  fromt 
any  such  defense.     The  extras  were  not  furuished  uuder  the 
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« 

written  contract,  but  on  subsequent  verbal  agreements  of  the 

parties.     That  au  oral  agreement  can  be  made  subsequent  to 

and  modifying  a  written  one  would  seem  too  plain  to  admit  of 

argument.     (Bishop  on  Contracts,  §  812;  Kcdkmann  v.  Bay  lis, 

17  Cal.  29 J ;  McFaddm  v.  (yDonndl,  18  Cal.  160;  Lloyd  on 

Building  Contracts,  p.  196.)     Especially  is  this  so  if  there  be 

a  special  promise,  as  there  was  in  this  case,  to  pay  for  the  same. 

{Baddera  v.  Dam,  88  Ala.  367 ;  Delatiey  v.  Lindery  22  Neb. 

274;  2  Jones  on  Liens,  §  1441.)     In  allowing  a  reasonable 

attorney's  fee  as  costs  the  lower  court  acted  in  accordance  with 

the  legal  duly  imposed  upon  it  by  the  statute.     (Acts  1889, 

p.  172.)     Counsel  for  appellants  are  mistaken  in  supposing  this 

act  to  be  an  amendment  of  section   1394  of  the  Compiled 

Statutes.     It  is  apparent  from  its  terms  that  it  was  intended 

as  an  additional  section  to  the  chapter  of  the  Compiled  Statutes 

relating  to  liens.     If  the  act  in  all  its  parts  is  read  there  will  be 

no  difficulty  in  ascertaining  what  the  legislature  intended  by 

its  passage,  and  this  we  understand  is  the  paramount  duty  of 

the  courts  in  the  construction  of  statutes.     A  similar  statute 

of  California   has  been  repeatedly  upheld.     (Cal.  Code  Civ. 

Proc.  §  1195;  Rapp  v.  Spying  Valley  Gold  Go.  74  Cal.  532; 

McIrUyre  v.  IraiUner,  78  Cal.  449;  Gark  v.  Taylor ,  91  Cal. 

652;  Harlan  v.  Stufflebeem,  87  Cal.  508.)     Statutes  providing 

for  attorneys'  fees  to  be  taxed  against  one  party  to  a  suit  in 

certain  cases  have  been  repeatedly  upheld.     (^Peoria  do.  Ry.  Co, 

V.  Duggan^  109  111.  637;  50  Am.  Rep.  619;  Kansas  Pac.  Ry. 

Cb.  V.  Mower,  16  Kan.  573.)     Actions  to  foreclose  liens  are  in 

their  nature  equitable,  and  the  awarding  costs  is  in  the  discretion 

of  the  court.     Where  the  statute  provides  for  costs,  as  ours  does, 

the  lien  claimant  is  entitled  to  his  costs  as  a  matter  of  right. 

(2  Jones  on  Liens,  §  1616;   Weston  v.  Olsen^  55  Wis.  613; 

George  v.  JEoerhaH,  57  Wis.  397.)    The  case  of   Wilder  v. 

Odcago  etc.  Ry.  Co.  70  Mich.  382,  cited  by  appellants'  counsel, 

has  no  application ;  if  it  had  it  is  not  good  law,  and  was  in  a 

late  case  in   Missouri  distinguished,  and   the   contrary   view 

adopted.     {Perkins  v.  St,  Louis  etc.  Ry,  Cb.  103  Mo.  52.)     It 

might  as  well  be  contended  that  any  of  the  other  costs  in  this 

case  should  be  excluded  as  those  denominated  attorneys'  fees. 

A  sufficient  answer  to  the  position  of  appellant  Kleiuschmidfe 
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is  this,  that  if  he  desired  to  avoid  the  imposition  of  costs  in  this 
action  he  should  have  paid  his  honest  debts; 

Blake,  C.  J.  —  The  complaint,  among  other  things,  alleges 
that:  '*  And  plaintiff  avers  that,  in  addition  to  the  sum  speci- 
fied and  mentioned  in  said  contract,  the  said  plaintiff,  for  and 
at  the  special  instance  and  request  of  said  defendant,  Keinhold 
H.  Kleinschmidt,  performed  extra  work  and  furnished  extra 
materials,  over  and  above  those  specified  in  said  contract,  the 
price  of  which  was  and  is  the  sum  of  •  •  •  .  $763.40,  making 
the  total  price  of  the  work  done  and  materials  furnished  by 
said  plaintiff  on  said  buildings  the  sum  of  •  •  .  •  $57,473.40/' 
The  account  which  was  filed  by  the  respondent  for  the  purpose 
of  securing  a  mechanic's  lien  upon  the  property  contains  this 
statement:  '^That  in  addition  thereto  certain  extra  work  and 
materials  furnished,  over  and  above  those  specified  in  said  con- 
tract, were  furnished  and  done  by  said  Daniel  P.  Wortman  on 
said  buildings  and  structures,  at  the  request  of  said  Reinhold 
H.  Kleinschmidt,  the  value  of  which  was  and  is  the  sum  .... 
$763.40.''  The  account  consists  of  these  items,  which  are  not 
set  forth  in  the  pleadings:  — 

To  contract  for  building  granite  block $56,710  00 

To  extra  work  and  sundries  on  same,  as  follows : 
Sept.  12th. 

To  freight  and  transfer  on  glass 19  69 

To  extra  work  on  floor 72  00 

To  rubblestone  and  carpenter  work 7  00 

To  extra  work  per  special  contract  on  first-story 

ceiling 235  00 

To  setting  and  moving  vault  doors: 

640  brick $  5  44 

Labor 12  00 

Brick  mason 21  00 

38  44 

To  freight  and  transfer  on  4  boxes  of  glass 13  70 

To  55  feet  cherry  dado,  at  $3.75 206  25 

To  one  door  and  frame,  with  trimmings  in  basement  16  00 

To  plastering  in  basement 6  12 

To  16  feet  of  base 2  60 
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To  steps  to  annex  second  story $       12  00 

To  door  in  elevator  shaft 3  00 

To  29  hours'  work  ordered  by  Scott,  at  40c 11  60 

To  electric  work  on  elevator 120  00' 


For'd $57,473  40 

The  answer  denies  that,  '^in  addition  to  the  sum  mentioned 
and  specified  in  said  contract,  plaintiff,  for  or  at  the  special 
instance  and  request  of  defendant,  B.  H.  Kleinschmidt,  per- 
formed extra  work,  or  furnished  extra  materials,  over  and  above 
those  specified  in  said  contract,  the  price  of  which  was  or  is  the 
sum  of  $763.40,  or  any  other  sum  whatever;  or  that  the  total 
price  for  the  work  done  or  materials  furnished  by  said  plaint- 
iff on  said  buildings  is  the  sum  of  $57,473.40,  or  any  other 
sum  than  the  sum  of  $56,710.  And  defendants  aver  that,  if 
the  plaintiff  performed  any  extra  work,  or  furnished  any  extra 
materials,  as  set  forth  in  plaintiff's  said  compkint,  be  did  not 
perform  the  same  in  accordance  with  the  terms  of  his  said  con- 
tract set  forth,  and  should  not  now  be  allowed  to  make  any< 
additional  claim  for  work  done,  for  the  reason,  as  defendants' 
are  informed  and  believe,  none  of  said  extra  work  was  done  in 
pursuance  of  a  written  order  from  the  architects,  and  no  notice 
of  any  claim  for  extra  work  was  made  at  any  time  by  plaintiff 
to  the  architects  in  writing,  within  three  days  from  the  begin- 
ning of  said  work,  as  required  by  the  contract,  a  copy  of  which 
is  set  forth  in  plaintiff's  complaint." 

The  replication  is  as  follows:  Plaintiff  ''avers  that  the 
additional  work,  labor,  and  materials,  over  and  above  that 
specified  in  the  contract,  which  is  set  out  in  the  complaint  herein, 
were  done  and  furnished  by  plaintiff  on  the  buildiogs,  in  said 
complaint  mentioned,  at  the  instance  and  request  of  defendant 
Kleinschmidt,  as  set  fqrth  in  paragraph  2  of  the  complaint 
herein,  and  were  done  and  furuislied,  and  the  contract  therefor 
made,  long  subsequent  to  the  execution  and  delivery  of  said 
first-mentioned  contract,  and  were  all  ordered  and  accepted,  used 
and  enjoyed,  by  said  defendant  Kleinschmidt,  and  were  for  his 
use  and  benefit;  and  were  done  and  furnished  on  his  promise 
to  pay  for  the  same;  and  were  all  done  and  furnished  with  the 
full  knowledge  of  his  architects  and  agents ;  and  that  no  demand 

Vol.  XII.  — 21. 
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or  intimation  was  made  to  plaintiff  that  he  should  have  any 
written  order  therefor^  nor  was  he  in  anywise  notified  to  claimi 
compensation  therefor  in  writing,  nor  in  any  other  manner; 
'wherefore  plaintiff  avers  that  said  defendant  should  be  now 
barred  and  estopped  from  asserting  the  necessity  of  any  written 
order  or  paper  for  such  extra  work  and  materials/' 

The  contract  is  made  a  part  of  the  complaint,  and  provides 
expressly  for  the  payment  of  work  of  this  character:  '^The 
contractor  shall  make  no  claim  for  additional  work  unless  the 
same  shall  be  done  in  pursuance  of  a  written  order  from 
the  architects^  and  notice  of  all  claims  shall  be  made  to  the 
architects  in  writing  within  three  (3)  days  of  the  beginning  of 
such  work." 

The  case  was  tried  upon  these  issues.  The  appellants 
objected  to  the  introduction  of  any  testimony  in  support  of  the 
claim  for  additional  work  or  materials^  upon  the  ground  that 
the  contractor  had  not  complied  with  the  plain  terms  of  tlie 
agreement.  The  objection  was  overruled,  and  the  jury  were 
instructed  in  this  language:  ^'Upon  the  question  of  extra 
work  you  are  instructed  that  if  you  believe  from  the  evidence 
that  Wortmau  did  or  performed  any  work,  or  furnished  any 
materials,  upon  the  said  buildings  of  Kleinschmidt,  extra  and 
in  addition  to  the  work  or  material  specified  in  his  contract,  and 
that  said  work  was  done  and  material  was  furnished  at  the 
request,  or  with  the  knowledge  and  consent^  express  or  implied, 
of  said  Kleinschmidt  or  his  agents,  then  the  jury  are  instructed 
that  the  plaintiff  is  entitled  to  recover  the  reasonable  value  of 
such  extra  work  and  material  from  the  defendant,  and  you 
should  so  find  by  your  verdict.'^ 

Wortman,  the  respondent,  testified :  "  By  the  order  of  Klein- 
schmidt and  his  superintendent,  the  architects,  and  from  draw- 
ings made  by  the  architects — all  but  one  instance — the  flooring 
in  the  middle  room  of  the  granite  block  I  laid  through  Klein- 
Schmidt's  order,  Paulsen  being  present,  and  he  agreeing  to  pay 
me  the  sum  of  $72;  and  the  cherry  dado  in  the  center  room 
of  the  granite  block — Kleinschmidt  and  Paulsen  being  pres- 
ent—  Kleinschmidt  agreed  to  pay  me  $3.75  a  lineal  foot  for 
the  cherry  dado,  it  being  five  feet  high.  I  had  to  send  to  St. 
Paul  for  that.     If  my  memory  serves  me  right^  I  had  a  com- 
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manicatioD  in  writing  with  Kleinsclimidt  about  the  cherry  dado 
in  the  month  of  July." 

This  communication  was  then  read:  — 

"  Helena,  Mont.,  July  25,  1 890. 

**i2.  H.  Kleinsclimidt — Dear  Sib:  I  propose  to  lay  Oregon 
floor  in  center  room,  first  story  of  granite  block,  for  the  sum 
of  $72;  also  to  put  cherry  dado  five  (ei^i  high  in  the  entrance 
to  same  for  $3.75  per  foot;  you  allowing  five  days'  extention 
of  time  on  account  of  dado.     Respectfully  submitted, 

"Daniel  Wobtman.'^ 

The  respondent  testified  further:  "Kleinschmidt  instructed 
me  to  go  ahead  and  do  the  work,  and  instructed  me  to  go  to 
Paulsen  for  a  detail  as  to  the  dado.  Another  of  the  extra  items 
was,  I  put  a  wooden  formation  on  the  first-story  ceiling  of  the 
annex  building.  The  ceiling  was  first  plastered  as  per  the  plans 
and  specifications,  and  then  there  was  a  formation  put  across 

it The  price  of  that  ceiling  was  submitted  to  Klein- 

schmidt,  if  my  memory  serves  me  right,  in  the  same  manner 
that  these  other  two  were,  and  he  accepted  it,  and  referred  me  to 

Paulsen  as  to  a  detail Paulsen  furnished  the  detail,  and 

I  furnished  the  material,  and  I  executed  the  work.'^ 

Kespondent  also  testified  that  Kleinschmidt  had  at  one  time 
a  superintendent,  one  Milligan,  who  bought  some  rubblestone. 
"In  laying  the  center  floor  this  Milligan  and  Kleinschmidt 
agreed  that  he  should  strip  the  floor,  it  being  very  crooked,  and 
I  was  to  lay  the  floor  on  the  strips ;  but  Milligan  requested  me 
as  Kleinschmidt's  superintendent,  to  lay  those  strips,  and  allowed 
me  three  or  four  or  six  dollars,  I  forget  the  exact  amount,  for 
that  work;  I  think  the  whole  thing  is  some  eighty  odd  dollars.'^ 
The  plans  were  changed  so  that  two  money  vaults  in  the  annex 
building  were  constructed,  "as  desired  by  Kleinschmidt  and  his 
architects,'^  upon  the  opposite  side  of  the  room  from  what  was 
originally  designed.  The  position  of  the  closets  in  the  base- 
ment of  the  annex  building  was  changed  from  the  northwest 
corner  to  the  southwest  corner,  in  accordance  with  the  request 
of  "  Kleinschmidt  and  his  6U{)erintendent."  Respondent  further 
testified :  "I  moved  them,  and  in  addition  set  a  partition  about 
six  feet  long  and  ten  feet  high,  ])lastered  on  either  side,  and  an 
additional  partition  of  one  wall,  about  eight  feet  long  and  eight 
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or  nine  feet  high.  In  that  partition  is  a  door  of  yellow  piue^  a 
door  frame,  casings  on  both  sides,  and  a  base  on  either  side  of 
the  partition.  I  also,  at  the  order  of  Kleinschmidt  and  his 
superintendents,  put  in  the  elevator  shaft  in  the  basement  of  the 
granite  block;  a  door  not  provided  for  in  the  plans  or  specifi- 
cations— about  two  and  a  half  or  three  feet  wide,  and  three 
and  a  half  or  four  feet  high,  •  .  •  •  screwed  on  the  inside,  and 
a  frame  and  the  casings  on  one  side,  and  hung  for  the  pur- 
pose, as  represented  bj  these  parties,  of  more  readily  getting  to 
the  elevator,  or  the  elevator  machinery.  That  is  all,  I  believe; 
that  is  the  extras  that  I  did.''  The  respondent  also  testified 
that  tlie  appellants  did  not  say  anything  about  the  requirements 
of  the  contract  that  extra  work  should  be  ordered  in  writing, 
when  any  of  these  accounts  were  pi*esented  for  payment ;  and 
that  Paulsen,  the  architect,  was  present  when  the  extra  materials 
were  contributed  and  the  extra  work  was  done.  The  respond- 
ent further  testified:  "There  was  other  work  omitted — a  par- 
tition in  the  basement  of  the  granite  block,  running  from  the 
north  side  of  the  granite  block  basement  to  the  elevator,  where 
it  now  stands.  The  value  of  that  work,  agreed  upon  by  Klein- 
schmidt and  myself,  in  the  presence  of  his  superintendent,  Mr. 
Scott,  was  $120.  The  value  of  the  electric  work  omitted  was 
$1,000.  I  have  given  the  defendant  credit  in  this  action  with 
those  sums."  No  other  evidence  was  offered  by  the  respondent 
upon  this  issue. 

Upon  the  part  of  Kleinschmidt,  a  letter  was  read,  which 
was  addressed  to  the  respondent  by  the  architects,  and  we 
quote  a  part  which  relates  to  the  proposition  concerning  cer- 
tain work: — 

**Mr.  D.  P.  WoHmaUy  Contractor — Dear  Sir:  Mr.  R. 
H.  Kleinschmidt  rendered  us  this  morning  three  notifications 
received  from  you,  and  in  regard  to  them  will  state  as  follows : 
....  Your  proposition  to  lay  Oregon  floor  in  center  room, 
first  story  of  granite  block,  including  leveling  up  same,  for  the 
sum  of  $72,  without  any  extension  of  time  or  other  considera- 
tion, is  accepted  by  Mr.  Kleinschmidt.  The  putting  in  of 
cherry  dado  five  feet  high,  in  middle  entrance  of  center  store  of 
granite  block,  at  $3.75  per  running  foot,  straight  measurement, 
and  five  days'  extension  of  time  for  placing  the  samei  is  not 
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accepted,  as  Mr.  Kleinsclimidt  does  not  want  to  make  any  other 
improvements  which  will  delay  the  completion  of  the  work. 
"  Respectfully  yours,        Paulsen  and  McConnell." 

Kleinschmidt  testified :  '^Question.  You  put  all  your  agree- 
ments in  this  contract  and  specifications,  and  you  have  never 
done  anything  else?  Answer.  If  I  did  it  is  in  writing.  I; 
never  made  any  other  arrangements  of  any  kind  that  I  remember 
of/^  Mr.  Paulsen  testified :  ''  With  slight  alterations,  the  build- 
ing known  as  the  'Granite  and  Annex'  building  was  put  up 
strictly  according  to  the  contract  and  specifications  as  originally 
drawn.  There  were  some  alterations;  those  alterations  were 
mostly  agreed  between  the  contractor  and  the  owner.  I  ordered 
some  myself.  On  the  south  part  of  the  annex  building  the 
joists  were  changed — instead  of  2-16  they  are  4  by  8.  The 
<n'iginal  plans  required  the  joist  to  be  sunk  in  the  north  wall  of 
the  granite  building.  Q.  Then  it  was  changed  in  that  respect? 
A.  Wortman  asked  me  about  that.  The  intention  was  to  cut 
the  joist  in  the  stone  wall,  and,  when  we  got  at  it,  it  was  pretty 
hard  to  cut  in  the  stone  wall,  and  at  the  same  time  it  is  not  an 
improvement  for  the  wall;  and  so  Wortman  asked  me  if  I  had 
any  objection  if  he  would  put  studding  on  the  outside  of  the  )/ 
granite  block,  and  I  consented  to  that,  provided  it  would  not  ( 
take  any  extra  money.''  The  witness  did  not  testify  about  any 
other  alterations  which  were  not  within  the  contract. 

When  this  testimony  is  compared,  it  will  be  observed  that 
the  respondent  complied  with  the  contract  respecting  one  item^ 
**  extra  work  on  floor,"  and  is  entitled  to  recover  the  sum  of 
$72  therefor.  The  claim  of  $206.25  for  the  dado  should  be 
rejected,  in  the  light  of  the  letter  which  was  sent  to  the  respond- 
ent, stating  that  his  proposition  concerning  the  same  was  not 
accepted.  The  following  items  are  not  supported  by  the  proof: 
Electric  work  on  the  elevator,  $120;  freight  and  transfer  on 
glass,  $19.69  and  $13.70;  steps  to  annex,  second  story,  $12; 
and  work  ordered  by  Scott,  $11.60.  The  other  items  are  sum- 
marized as  follows:  Rubblestone  and  carpenter  work,  $7; 
changing  location  of  money  vaults,  $38.44;  changing  location 
of  closets,  $24.72;  work  on  ceiling,  first  story,  $235;  and  door 
in  elevator  shaft,  $3.  The  entire  account  for  extra  work  and 
materials  must  be  adjusted  by  the  same  legal  rule. 
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The  respondent  testifies  that  this  labor  was  done  and  the 
materials  were  furnished  by  the  order  of  Kleinschniidt  and  his 
superintendent^  and  from  drawings  prepared  by  his  architects. 
Xieinschmidt  and  his  architects  testified  that  the  contract  and 
specifications^  with  the  exceptions  which  have  been  pointed  out, 
were  adhered  to,  and  therefore  there  could  be  no  extra  work. 
There  is  no  evidence  that  such  work  was  done  or  the  materials 
were  furnished  upon  the  promise  of  Kleinschmidt  to  pay  there- 
for. Let  us  recur  to  the  contract,  and  ascertain  the  extent  of 
the  undertaking  of  the  respondent.  The  first  article  provides 
that  'Hhe  contractor  shall  and  will  well  and  sufficiently  per- 
form and  finish,  under  the  direction  and  to  the  satisfaction  of 
Paulsen  and  McConnell,  architects  (acting  as  agents  of  said 
owner),  all  work  included  in  the  entire  completion  of  the  granite 

block  and  annex  building "     The  third  article  provides 

that  '^  should  any  alterations  be  required  in  the  work  shown  or 
described  by  the  drawings  or  specifications,  a  fair  and  reason- 
able valuation  of  the  work  added  or  omitted  shall  be  made  by 
the  architects,  and  the  sum  herein  agreed  to  be  paid  for  the 
work  according  to  the  original  specifications  shall  be  increased 
or  diminished,  as  the  case  may  be.  In  case  of  such  valu- 
ation, the  contractor  shall  proceed  with  the  alteration,  upon 
the  written  order  of  the  architect,  and  the  valuation  of  the 
work  added  or  omitted  shall  be  referred  to  three  (3)  arbi- 
trators  "    The  thirteenth  article  provides  that  ''it  is 

hereby  mutually  agreed  between  the  parties  hereto  that  the  sum 
to  be  paid  by  the  owner  to  the  contractor  for  said  work  and  mate- 
rials shall  be  $56,710,  ....  subject  to  additions  or  deductions 
on  account  of  alterations,  as  hereinbefore  provided.  .  •  •  /' 
What,  then,  is  the  efiect  of  these  conditions  of  the  contract 
upon  this  demand  of  respondent  for  payment  by  reason  of  extra 
work  and  materials?  There  is  a  lack  of  harmony  in  the 
authorities  regarding  this  legal  problem,  and  the  position  of 
respondent  is  evidently  sustained  by  a  number  of  cases.  It  is 
our  duty  to  apply  to  this  contract  the  principle  which  seems  to 
be  supported  when  tested  by  the  reason  of  the  law.  While  this 
instrument  represents  the  deliberate  intention  of  the  parties, 
and  has  been  entered  into  for  their  mutual  benefit,  it  is  a  pro- 
tection of  great  value  to  the  builder,  the  respondent.     The 
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owner  derives  the  advantage  of  all  labor  which  may  be  per- 
formed upon  his  premises.  If  this  work  has  not  been  included 
within  the  terms  of  the  agreement,  the  remedy  of  the  con* 
tractor  is  distinctly  set  forth,  and  payment  can  be  secured  and 
enforced  whenever  the  order  for  extras  has  been  reduced  to 
writing.  If  he  pursues^  any  o^her  course,  he  exchanges  oer« 
tainty  for  chaos. 

A  leading  English  case  is  that  of  Russdl  v.  Da  Bandeiraj  13 
Com.  B.  N.  S.  149,  and  Lord  Chief  Justice  Erie  said:  "It 
almost  invariably  happens  that,  in  the  course  of  the  construc- 
tion of  a  house,  or  ship,  or  other  extensive  work,  the  party  for 
whom  the  work  is  done  from  time  to  time  desires  to  have  addic- 
tions and  alterations;  and  it  is  by  no  means  an  unusual  thing 
to  insert  a  clause  providing  that  the  employer  shall  not  be 
liable  for  extras  or  additions  unless  there  be  an  order  in  writ- 
ing fixing  the  price,  or  the  certificate  of  an  architect  for  the 
work  so  done.  In  many  cases  the  court,  though  satisfied  that 
the  builder,  acting  upon  the  faith  of  an  oral  request,  has  fairly 
done  the  work  for  whidi  he  seeks  to  be  paid,  has  felt  itself  to 
be  fettered  by  the  express  terms  of  the  bargain  the  parties  have 
entered  into.  We  cannot  yield  to  suggestions  of  hardship  on 
the  one  side  or  the  other,  though  I  must  confess  that,  according 
to  my  experience,  the  hardship  has  most  commonly  been  upon 
the  side  of  the  employer.  By  the  terms  of  this  contract  the 
£10,400  is  inclusive  of  all  charges  for  the  ship,  finished  and 
fitted  perfectly  in  every  respect,  and  no  charges  are  to  be 
demanded  for  extras.  But  any  addition  or  additions  which 
may  be  made  by  an  order  in  writing  of  Sir  George  Sartorius, 
as  an  extra  or  extras,  are  to  be  paid  for  at  a  price  to  be  previ- 
ously agreed  upon  in  writing.  No  additions  were  ordered  by 
the  admiral  in  writing;  but,  during  the  progress  of  the  work, 
orders  were  from  time  to  time  given,  by  persons  who  represented 
the  Portuguese  government,  for  additions  and  alterations  for 
which,  under  ordinary  circumstances,  Mr.  Scott  Russell  might 
well  suppose  he  was  to  be  at  liberty  to  charge.  He  might 
have  declined  to  comply  with  these  requests  unless  they  were 
made  in  writing.  I  feel  bound  to  give  efiect  to  the  terms  of 
the  contract,  and  to  hold  that  the  extras  and  additions  supplied, 
Aot  under  written  orders  during  the  performance  of  the  contract^ 
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form  part  of  the  coutract  for  the  constraction  of  the  ship^  and 
are  not  to  be  paid  for  by  the  defeudant."  Mr.  Justice  Byles, 
concurring,  said:  ''The  contractor  has  no  right  to  complain  if 
he  loses  the  price  of  extras  and  additions  which,  in  disregard  of 
the  stipulation  he  has  entered  into,  he  furnishes  without  getting 
a  written  authority."  ^  ^ 

The  case  of  AbboU  v.  Gatck,  13  Md.  314;  71  Am.  Dec.  636,. 
is  in  point,  and  Mr.  Justice  Tuck,  for  the  court,  said :   ''In  the 
contract  there  is  this  clause:   'No  extra  charges  io  be  made 
unless  a  written  agreement  be  made  and  attached  to  the  contract.^ 
In  the  progress  of  the  work  alterations  were  made,  and  portions 
of  the  mill  put  in,  as  the  plaintiff  contends,  not  embraced  by 
the  terms  of  the  contract,  without  the  parties  availing  themselves 
of  the  above  provi^iion ;  and  one  of  the  questions  in  the  cause  is^ 
Can  the  plaintiff  demand  additional  compensation  beyond  the 
sum  stipulated  for  the  entire  work?  •  •  .  •  We  take  the  true 
construction  to  be  that  there  was  to  be  no  charge  for  extra  work, 
that  is,  for  any  work  beyond  that  stated  in  the  coutract,  na 
matter  what  it  might  be,  whether  alterations  in  the  plan  or  mode 
of  doing  the  work,  or  additions  or  improvements  in  and  about 
the  completion   of  the  mill,  unless   reduced   to  writing  and 
attached.     It   makes    no   difference   if  the   extra  work   was 
ordered  by  the  owner,  provided  it  was  on  the  mill.     As  we 
have  said,  the  builder  need  not  accede  to  the  owner's  views;  he 
may  refuse,  or  he  may  assent,  under  the  protection  afforded  by 
this  clause.     If  extra  work  be  done  without  |it,  the  right  to 
additional  compensation  is  waived.     Any  other  interpretation 
of  such  words  would  make  them  valueless  to  the  parties.     The 
appellee's  view,  if  adopted,  would  deny  to  the  owner  the  privi- 
lege  of  suggesting  any,  the  most  trivial,  alteration  of  the  work, 
without  incurring  the  risk  of  opening  the  whole  contract.    Theu 
the  written  agreement  would  be  substituted  by  a  mere  qyatdmn 
meruit  claim  for  the  work  and  labor,  and  to  be  afterwards 
adjusted  upon  uncertain  oral  testimony.     And,  in  many  cases, 
his  mere  presence  on  the  premises  might  subject  him  to  extra 
charges,  on  the  ground  of  acquiescence  in  alterations  made  hj 
the  builder,  when  it  might  well  be  supposed  there  was  to  be  ua 
additional  charge,  because  not  previously  attached  to  the  ooa- 
tract We  cannot  distinguish  this  agreement  from  thai 
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passed  ujk)!)  in  the  case  of  Cemetery  Co.  v.  CoburUy  7  Md.  202/^ 
In  the  case  which  is  last  cited  the  same  learned  justice  in  the 
opinion  said:  "The  appellee  sues  to  recover  compensation  for 
two  windows,  placed  in  the  gateway  by  direction  of  the  architect, 
which  it  is  said  became  necessary  to  its  symmetry  and  beauty^  in 
consequence  of  the  two  chimneys  having  been  placed  in  a  posi- 
tion different  from  that  contemplated  by  the  original  plan.  It 
is  said,  on  the  part  of  the  appellee,  that  these  windows  were 
additional  work,  not  part  of  tiie  original  design,  and  therefore 
not  such  an  alteration  as  was  necessary  to  be  indorsed  on  the 

contract.     In  this  we  do  not  agree The  plaintiff  must 

have  known  that  he  could  not  make  the  alteration  and  charge 
for  it  unless  the  assent  of  the  parties  was  indorsed  on  the  con- 
tract The  stipulation  provides,  not  only  that  the  price  shall 
be  agreed  apon  beforehand  and  indorsed,  but  also  that,  if  this 
is  not  done,  it  shall  be  taken  as  an  agreement  to  make  the  alter- 
ation without  any  change  in  the  price  from  the  original  con- 
tract If  the  plaintiff,  relying  on  the  assurance  of  the  architect, 
chose  to  perform  this  work  without  placing  it  within  the  pro- 
tection afforded  to  the  parties  by  an  indorsement  on  the  contract, 
he  must  bear  the  consequences.''  (See,  also,  Lloyd  on  Building 
Contracts,  §  48,  and  cases  cited ;  Sutherland  v.  Morris^  45  Hun, 
259 ;  Duncan  v.  Board  etc.  of  Miami  Cb.  19  Ind.  154;  Soammon 
V.  Denio,  72  Cal.  393;  Hot  Springs  Ry.  Co.  v.  Maker,  48  Ark. 
522;  Hardey  v.  WaJUcer,  79  Mich.  607.) 

We  approve  the  doctrines  which  have  been  laid  down  in  the 
foregoing  authorities.  The  contrary  rule  is  a  dangerous  stand- 
ard, and  impairs  the  value,  and  renders  uncertain  every  written 
contract  for  the  construction  of  an  edifice.  There  is  no  ambi- 
guity in  tliis  agreement,  which  was  made  for  the  "entire  com- 
pletion'' of  the  building  by  Wortman,  for  Kleinschmidt,  at  a 
certain  price.  The  contractor  was  not  required  to  make  any 
alterations,  or  perform  any  extra  work,  without  an  order  in 
writing  from  the  architects.  The  articles  of  the  contract  are 
just  and  equitable  to  both  parties,  and  cover  every  contingency 
which  may  arise  during  the  period  of  its  fulfillment.  The  court 
erred  in  its  instruction  to  the  jury  upon  this  branch  of  the  case, 
and  did  not  give  proper  weight  to  the  express  provisions  of  the 
contract    They  were  not  informed  concerning  the  effect  of  a 
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waiver  by  Kleinschmidt  of  any  of  its  articles,  or  the  perform- 
ance of  each  work  upon  his  independent  promise  to  pay  there- 
for. Tliese  important  qualifications  were  ignored,  and  the  jury 
were  instrncted  that,  notwithstanding  this  obligation  in  writing, 
they  could  find  for  the  respondent  for  the  reasonable  value  of 
what  was  designated  "extra  work/'  if  the  same  was  done  "at 
the  request,  or  with  the  knowledge  and  consent,  express  or 
implied,  of  said  Kleinschmidt  or  his  agents/'  We  are  aware 
that  the  parlies  could  make  an  oral  agreement  by  mutual  con- 
sent, and  modify  the  original  contract,  but  the  evidence  does 
not  tend  to  prove  that  this  event  occurred.  Under  the  plead- 
ings and  contract,  we  are  of  opinion  that  the  respondent  is  not 
entitled  to  recover  any  amount  for  so-called  "extra  work," 
except  the  said  sum  of  $72.  The  stipulations  of  the  contract 
should  be  enforced,  and  we  find  that  the  judgment  is  excessive 
in  the  sum  of  $691.40.  We  are  unable  to  understand  the 
reasons  for  the  omission  of  respondent  to  observe  the  simple 
provisions  which  insured  his  compensation  without  difficulty  or 
liticratiou. 

The  sixteenth  legislative  assembly,  by  an  act  approved  March 
14,  1889,  added  to  section  1394,  fifth  division  of  the  Corapiletl 
Laws,  the  following :  "  Whenever,  in  any  action  or  suit  here- 
after brougiit  for  the  purpose  of  foreclosing  a  lien  or  liens  under 
the  provisions  of  this  act,  and  judgment  is  therein  rendered  for 
the  plaintiff  or  any  person  claiming  or  holding  a  lien  upon  any 
property,  the  court  may  order,  and  it  is  hereby  made  the  duty 
of  the  judge  thereof  to  order,  that  the  defendant  against  whose 
property  the  lien  is  filed  shall  pay  as  costs  a  reasonable  attorney 
fee,  to  be  fixed  and  allowed  by  the  court,  and  to  be  collected 
as  are  other  costs  in  the  action/'  It  is  maintained  by  Klein* 
Schmidt  that  this  amendment  does  not  apply  to  the  mechanic's 
lien  law  as  a  whole,  but  is  restricted  to  the  ranchmen,  herders, 
and  other  persons  who  are  enumerated  in  that  section.  We  think 
its  provisions  embrace  the  chapter  which  is  entitled  "  Liens." 

It  is  insisted  that  the  act  is  unconstitutional;  that  it  im- 
pairs the  obligations  of  contracts;  that  it  deprives  one  of  his 
property  without  due  process  of  law;  and  that  it  discrimi- 
nates unfairly  against  the  owner  of  property  upon  which  the 
lien  is  sought  to  be  enforced.     The  Constitution  of  the  State 


12  Mont.]  WoRTMAN  V.  Kleinschmidt.  331 

ordains  that  "  courts  of  justice  shall  be  open  to  every  person, 
and  a  speedy  remedy  afforded  for  every  injury  of  person,  prop- 
erty^ or  character;  and  that  right  and  justice  shall  be  adminis- 
tered without  sale,  denial,  or  delay."  (Art.  iii.  §  6.)  The 
contention  of  Kleinschmidt  is  that  this  requirement  concerning 
attorneys' fees  is,  in  substance,  a  provision  for  the  sale  of  justice, 
and  reliance  is  placed  upon  the  following  authorities :  Odder  v. 
Bully  3  Dall.  386;  Durlcee  v.  Janesville,  28  Wis.  464;  9  Am. 
Rep.  500;  Wilder  v.  Chicago  etc.  Ry.  Co,  70  Mich.  382;  Schut 
V.  Chicago  etc.  Ry.  Co.  70  Mich.  433;  Rinear  v.  Grand  Rapids 
&  J.  R.  R.  Co.  70  Mich.  620. 

In  Durkee  v.  JanesvUley  supra^  the  court  held  that  an  act  of 
the  legislature  providing  that  no  costs  shall  be  recovered  against 
the  city  of  Janes ville,  in  certain  classes  of  actions,  was  void. 
In  Wilder  v.  Railroad  Co.  supra,  the  court  adjudged  that  the 
law  allowing  the  plaintiff,  in  a  suit  against  a  railroad  company 
to  recover  damages  for  injuries  to  his  cow,  to  tax  an  attorney's 
fee  of  $25  as  a  part  of  his  costs,  was  unconstitutional.  To  the 
same  effect  are  Schrd  v.  Railway  Co.  supra,  and  Rinear  v.  Rail- 
road Co.  supj'a.  There  are  general  observations  in  these  cases 
which  uphold,  in  some  respects,  the  contention  of  appellants, 
bnt  the  facts  make  them  inapplicable  to  this  controversy.  Chief 
Justice  Sherwood,  in  SditU  v.  Railway  Co.  supra,  said:  "This 
section  provides  that  until  the  company  has  fenced  its  right  of 
way,  as  required  by  law,  it  *  shall  be  liable  for  all  damages  done 
to  cattle  or  other  animals  thereon,'  to  be  recovered  by  the  owner 
thereof,  *  together  with  an  attorney's  fee  of  $25,  to  be  taxed  as 
costs  against  the  defendant,'  in  case  of  a  recovery."  The  ground 
upon  which  the  Supreme  Court  of  Michigan  annulled  this  statute 
is  clearly  expressed  by  Mr.  Justice  Morse  in  Wilder  v.  Railway 
Co.  supra:  "The  liegislature  cannot  make  unjust  distinctions 
between  classes  of  suitors  without  violating  the  spirit  of  the  Con- 
stitution. Corporations  have  equal  rights  with  natural  persons, 
as  far  as  their  privileges  in  the  courts  are  concerned."  These 
decisions  were  followed  in  Lafferty  v.  Chicago  etc.  Ry.  Co.  71 
Mich.  35;  and  Grand  Rapids  Chair  Co.  v.  Runnels,  77  Mich, 
104.  The  ''Log  Lien  Law"  was  involved  in  the  last  case. 
Statutes  embodying  provisions  of  like  character  have  been  pro- 
nounced constitutional  by  the  courts  of  Kansas,  Illinois,  Mis- 
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souri,  and  lowa^  and  the  grave  objections  which  have  been 
pointed  out  in  the  opinions  supra  are  deemed  groundless. 
(Kansas  Pac.  Ry,  Co.  v.  Mower,  16  Kan.  573;  Peoria  etc.  JJy* 
Co.  V.  Duggan,  109  111.  537;  50  Am.  Rep.  619;  Perldns  v.  8L 
Louis  etc.  By.  Co.  103  Mo.  52;  Burlingtxm  etc.  By.  Co.  v.  Dey, 
Iowa,  Feb.  9,  1891,  48  N.  W.  Hep.  98.) 

The  law  of  this  State  which  has  been  complained  of  operates 
equally  upon  corporations  and  persons,  and  is  not  obnoxious  to 
the  criticism  of  the  courts  of  Michigan  and  Wisconsin.  Tlie 
case  of  Orand  Bapids  Chair  Co.  v.  Bunnels,  supra,  \a  founded 
upon  the  same  deductions  which  had  been  announced  in  prior 
decisions  of  that  court.  In  Bapp  v.  Spring  Valley  Gold  Cb.  74 
Cal.  532,  the  court,  in  an  action  to  foreclose  a  mechanic's  lieo, 
said:  ^'The  attorney's  fee  in  this  kind  of  case  is  not,  strictly 
speaking,  part  of  the  costs.  If  allowed  by  the  court,  it  need 
not  be  placed  in  the  memorandum  of  costs.  But  it  was  prop- 
erly allowed  for  the  same  reason  that  casts  were  allowed,  viz., 

that  it   was   a   necessary   incident  of  the  judgment " 

In  Mclntyre  v.  Trautner,  78  Cal.  449,  the  court  affirmed  Bapp 
V.  Spring  VaJUey  Oold  Co.  supra,  and  said :  "There  can  be  no 
recovery  for  attorney's  fees  unless  the  plaintiff  succeeds  in  his 
foreclosure  proceeding.  The  court  below  having  found  against 
him  on  the  merits,  the  lien,  which  is  the  basis  upon  which  the 
right  to  recover  the  attorney's  fees  must  rest,  is  gone,  and  the 
right  to  such  attorneys'  fees  must  go  with  it."  The  appellants 
.  do  not  attack  the  reasonableness  of  the  sum  of  $1,000  which 
,'  was  taxed  in  favor  of  respondent  as  an  attornejr^s  fee,  but  insist 
that  this  act  is  within  the  prohibition  of  the  Constitution,  because 
I'  it  punishes  the  owner  of  property  who  resists  in  good  faith  the 
payment  of  an  unjust  or  illegal  claim.  It  is  shown  in  the  case 
at  bar  that  the  respondent  brought  this  action  to  recover  the  sum 
of  $14,198.50;  that  the  verdict  was  for  the  sum  of  $9,113.60; 
and  that  judgment  was  entered  accordingly.  The  jury  arrived 
at  this  result  by  deducting  from  the  demand  of  resix)ndent  the 
sum  of  $5,085,  which  was  paid  by  Kleinschmidt  after  the  com- 
mencement of  the  action. 

Kleinschmidt,  by  his  pleadings  and  testimony,  asserted  that 
Wortman  was  not  entitled  to  recover  any  amount,  and  that  if 
judgment  were  entered  against  him  the  law  would  not  anthoriae 
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the  creation  of  a  lien  upon  his  property  to  secure  its  payment. 
If  Kleinschmidt  had  tendered  to  the  respondent,  at  the  appro- 
priate time^  the  sum  which  was  due^  or  had  confessed  judgment 
in  favor  of  Wortman  for  the  foreclosure  of  his  lien,  the  court 
would  not  have  the  power^  under  the  statute,  to  tax  the  attor- 
ney's fee  because  the  relief  sought  had  been  obtained  witliout  a 
contest  If  the  defendant  offers  at  any  stage  of  actions  of  this 
class  to  allow  a  proper  judgment  to  be  taken  against  him,  the 
court  would  consider  this  fact  in  fixing  the  amount  of  such  fee. 
The  court  found  against  Kleinschmidt  u{>on  these  issues,  and 
we  are  of  opinion  that  the  legislative  assembly  had  the  power  to 
<Ieclare  that,  under  these  circumstances,  a  reasonable  attorney's 
fee  should  be  taxed  as  costs. 

The  court  below  was  correct  in  its  rulings  upon  the  other 
questions  which  have  been  discussed.  The  respondent  per- 
formed the  conditions  of  the  contract  which  devolved  upon  him ; 
the  certificate  of  the  architects  was  unreasonably  withheld ;  and 
the  delay  in  the  construction  of  the  building  and  the  annex  was 
not  caused  through  the  fault  of  the  builder.  The  respondent  is 
entitled  to  a  lien  upon  this  property  under  the  statutes  to  secure 
the  payment  of  the  sum  which  is  due  from  Kleinschmidt. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reduced  from  the  sum  of  $9,113.50  to  the  sum  of  $8,422.10, 
and  that,  when  so  modified,  the  same  be  affirmed. 

Affirmed. 
Habwood,  J.,  concurs. 

De  Witt,  J.  {treating  the  whole  ease  and  dissenting  from  (he 
conclusions  of  the  majority  of  the  cov,rt  upon  two  points  only).  — 
The  views  that  I  entertain  of  this  case  are  as  follows :  This 
action  arose  over  a  building  contract,  by  the  terms  of  which 
plaintiff  was  to  erect  for  defendant  Kleinschmidt  a  building 
called  the  "Granite  Block  and  Annex,''  except  some  items  of 
plumbing,  elevator,  etc.;  but,  as  these  exceptions  are  not  under 
consideration,  I  may  8i)eak  of  the  contract  as  one  for  the  erec- 
tion of  the  building.  Plaintiff  was  the  original  contractor  with 
defendant  Kleinschmidt.  The  sum  which  he  was  to  receive  for 
erecting  the  building  was  $56,710.  He  claims  $763.40  for 
extra  work.     He  says  that  $43,274  has  been  paid,  and  that  the 
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balance  due  is  $14,198.51.  Plaintiff  filed  a  lien  against  the 
real  estate  for  this  amount.  The  action  is  for  a  foreclosure  of 
the  lien  and  judgment  against  defendant  Kleinschmidt  for  the 
amount  claimed.  Verdict  and  judgment  were  for  plaintiff  for 
$9,113.50.  Defendants'  motion  for  a  new  trial  was  denied* 
From  this  order,  and  from  the  judgment,  the  defendants  appeal. 

There  are  many  facts  in  this  case  which  can  be  more  con- 
veniently taken  up  and  stated  as  we  arrive  at  the  various  points 
made  by  appellants. 

I  find  in  the  record  one  hundred  and  twenty  specifications  of 
errors  and  insufficiencies.  Appellants  have  argued  only  those 
which  we  discuss  below.  In  this  connection,  the  remarks  of 
Mr.  Justice  Miller  in  PhiUips  etc,  OonstrucUon  Co.  v.  Seymour, 
91  U.  S.  646,  are  pertinent. 

The  action  was  upon  a  written  contract,  a  copy  of  which  is 
attached  to  the  complaint.  Appellants  insist  that  the  action 
is  upon  a  special  contract,  and  not  upon  quantum  mej'uU, 
and  that  plaintiff  must  be  held  to  prove  his  compliance  with 
the  contract.  Appellants  contend  that  compliance  with  the 
contract  has  not  been  shown  in  several  respects.  I  will  exam- 
ine these  alleged  noncompliances,  and  will  take  up  api)eliants' 
points  in  the  order  in  which  they  present  them,  as  follows:  — 

1.  The  contract  provides  for  the  services  of  a  supervising 
architect.  On  the  first  of  each  month  the  contractor  is  to  be 
paid  eighty  per  cent  of  the  value  of  the  material  provided  and 
labor  done,  based  on  the  contract  price  to  be  given  on  an  esti- 
mate of  the  architect.  '^It  being  understood  that  the  final  pay- 
ment shall  be  within  thirty  days  after  this  contract  is  completely 
finished ;  provided,  that  in  each  of  the  said  cases  the  architects 
shall  certify  in  writing  that  all  the  work,  upon  the  performance 
of  which  the  payment  is  to  become  due,  has  been  done  to  their 
satisfaction.'' 

Plaintiff  does  not  pretend  that  he  obtained  the  architects' 
certificate  as  to  the  final  balance  due  for  which  he  now  sues. 
He  pleads  that  he  had  completed  the  building  under  his  con- 
tract on  February  1,  1891.  He  excuses  the  nonproduction  of 
the  architects'  certificate  by  the  following  pleading,  which 
was  added  to  his  complaint  as  an  amendment:  — 

"That  on,  to  wit,  the  first  day  of  February,  1891,  and  at 
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divers  times  thereafter,  and  after  the  performance  as  aforesaid 
of  the  work  aud  labor,  and  the  furnishing  of  the  materials 
as  aforesaid,  the  plaintiff  requested  of  Messrs.  Paulsen  and 
McConnell,  who  were  then  and  there  a  firm  of  arcliitects, 
employed  by  the  defendant  Kleinschmidt  in  and  about  the 
buildings  aforesaid,  and  who  are  the  architects  mentioned  and 
designated  in  the  contract  hereinbefore  referred  to,  and  which 
is  Exhibit  A  of  the  said  lien,  and  requested  of  them  that  they 
give  him  a  certificate  in  writing,  in  pursuance  of  the  terms  of 
said  contract,  of  the  performance  by  him  of  the  work  and 
furnishing  of  the  materials  under  said  contract ;  but  although 
they  well  knew  the  performance  of  the  aforesaid  work,  aud  of 
the  furnishing  of  the  aforesaid  materials,  to  have  been  fully 
and  completely  done  and  performed  and  furnished  in  compliance 
with  the  terms  of  said  contract  by  plaintiff,  and,  as  plaintiff  is 
informed  and  believes,  with  the  intention  and  design  of  delay-- 
iDg  the  collection  by  plaintiff  of  the  moneys  due  him  there- 
under, and  in  collusion  with  the  defendant  Kleinschmidt,  said 
Paulsen  and  McConnell  causelessly  and  perversely  refused^ 
&iled,  and  neglected  to  give  him  the  same,  although  he  had 
repeatedly  requested  them  so  to  do/^ 

It  was  competent  that  the  parties  should  contract  that  pay- 
ment should  be  made  only  upon  the  certificate  of  the  architects. 
If  the  architects'  certificate  is  not  obtained,  plaintiff  cannot 
recover,  unless  he  show  that  the  certificate  was  withheld  by  the 
architects  wrongfully.  The  respondent  objects  that  plaintiff's 
pleading  does  not  say  that  there  was  fraud  by  the  architects  in 
withholding  the  certificate. 

It  is  interesting  to  note  the  language  of  some  of  the  decided 
cases  in  speaking  of  the  conduct  of  the  architects  in  refus- 
ing the  certificate.  In  KihWei'g  v.  United  Slates,  97  U.  S. 
398,  the  words  are  "fraud  and  bad  faith;"  in  Tetz  v.  B^Uter^ 
fiddy  64  Wis.  247;  41  Am.  Rep.  29,  they  are,  "grossly  and 
palpably  perverse,  oppressive,  and  unjust,  so  much  so  that  the 
inference  of  bad  faith  and  dishonesty  would  at  once  arise ;'^ 
in  Hudson  v.  McCartneyy  33  Wis.  341,  the  language  is, 
** fraudulently  and  corruptly;"  in  Bently  v.  Davidson^  74  Wis. 
420,  "dishonestly  and  arbitrarily;"  in  DoU  v.  Noble,  116 
U.  Y.  230;  16  Am.  St.  Rep.  398,  "unreasonably  and  in  bad 
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faith;''  in  Nolan  v.  WhUney,  88  N.  T.  648,  "unreasonably 
and  improperly;''  in  Badger  v.  Kerber,  61  111.  328,  "in  bad 
faith  and  fraudulently;"  in  Tkomaa  v.  FUury^  26  N.  T.  26, 
^* unreasonably  and  in  bad  faith;"  Voorhis  v.  Mayor ^  46  How. 
Pr,  116,  "fraudulently  and  unreasonably." 

Such  language  as  that  which  we  have  just  quoted  from  the 
cases  is  a  description  of  the  sort  of  conduct  by  the  architect 
which  has  been  considered  sufficient  to  constitute  his  refusal  to 
,  give  his  certificate  an  excuse  for  the  plaintiff  for  not  producing 
it.  In  the  case  at  bar  it  is  observed  that  it  is  alleged  that  the 
plaintiflT  demanded  the  certificate;  that  the  architects  knew  of 
the  full  performance  of  the  work  under  the  contract;  and  that 
the  architects  intended  to  delay  plaintiff  in  the  collection  of  the 
money  due  him,  and,  in  collusion  with  the  defendant  Klein- 
sell  mid  t,  causelessly  and  perversely  refused  the  certificate.  I 
am  of  opinion  that  this  allegation  of  the  reason  why  plaintiff 
did  not  produce  the  certificate  is  sufficient,  in  view  of  the  cases 
above  cited.  (See,  also,  Martinsburg  do.  R.  R.  Co.  v.  March, 
114  U.  S.  549;  Bryne  v.  Sisters  of  Oiarity,  45  N.  J.  L.  213; 
Michaelia  v.  Wolf,  136  111.  68;  Whelm  v.  Boyd,  114  Pa.  St.  228.) 

It  is  not  complained  by  appellants  that  this  question  was  not 
fairly  submitted  to  the  jury  by  the  instructions  ot  the  court. 
Then  the  only  ground  left  to  appellant  is  that  the  evidence  does 
not  support  the  verdict  in  this  respect. 

If  the  building  were  substantially  completed  under  the  con- 
tract, the  architects  had  no  right  to  withhold  the  certificate. 
Direct  evidence  of  fraud,  bad  faith,  and  collusion,  is  not  always 
obtainable  or  required.  From  the  great  mass  of  testimony, 
circumstances,  and  facts,  the  jury  must  have  found,  under  the 
instruction  of  the  court,  that  the  architects  wrongfully,  as 
pleaded,  refused  the  certificate.  I  am  of  opinion  that  in  this 
respect  the  evidence  is  not  insufficient  to  justify  the  verdict. 

2.  Again,  it  was  claimed  by  plaintiff  that  the  defendants 
accepted  the  building,  and  so  released  the  plaintiff  from  the 
obligation  of  the  contract  to  produce  the  architect's  certificate. 

But  the  conclusion  reached  upon  the  last  point  renders  a  dis-> 
cussion  of  this  one  unnecessary. 

3.  The  plaintiff  included  in  his  complaint  a  claim  for  some 
extras,  amounting  to  $763.40.    The  appellants  oite  the  follow-^ 
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ing  clause  of  the  contract :  ^'  The  contractor  shall  make  no  claim 
for  additional  work  unless  the  same  shall  be  done  in  pursuance 
of  a  written  order  from  the  architects,  and  notice  of  all  claims 
shall  be  made  to  the  architects,  in  writing,  within  three  days  of 
the  beginning  of  such  work." 

Appellants'  position  is  that  respondent  has  not  complied  with 
this  provision  of  the  contract,  and  therefore  can  make  no  claim 
for  payment  of  these  extras.     But  the  plaintiff  pleads  in  his 
complaint  that,  at  the  special  instance  and  request  of  defendant 
Kleinschmidt,  he  performed  extra  work,  and  furnished  extra 
materials  of  the  value  of  (763.40.      The  account  for  these 
extras,  and  the  pleadings  in  reference  to  them,  are  set  out  fully 
in  the  opinion  of  the  majority  of  the  court.     The  answer  does 
not  deny  that  such  materials  were  furnished  and  work  done,  or 
that  the  value  was  as  alleged.     It  denies  only  that  this  was  at 
the  request  of  Kleinschmidt,  and  it  sets  up,  as  a  defense  against 
this  claim  for  extras,  that  if  such  extras  were  supplied,  as 
alleged  in  the  complaint,  it  was  not  in  accordance  with  the  con- 
tract, in  that  it  was  not  done  in  pursuance  of  a  written  order 
from  the  architects,  and  that  no  notice  of  any  claim  for  extra 
work  was  made  at  any  time  by  plaintiff  to  the  architects,  in 
writing.     Such  is  the  condition  of  the  pleadings.    Now  as  to 
the  evidence  upon  this  issue.     The  plaintiff  testified  that  the 
changes  and  deviations  that  were  made  were  someti^ies  at  Paul- 
sen's [the  architect's]  request,  and  sometimes  at  Kleinschmidt's." 
Kleinschmidt  and  Paulsen  nowhere  deny  this  statement,  unless 
such  denial  be  found  in  certain  testimony  of  Kleinschmidt  and 
Paulsen,  which  is  referred  to  in  the  opinion  of  the  majority  of 
the  court,  and  which  testimony,  if  I  understand  correctly,  is 
interpreted  by  that  opinion  to  be  a  denial  by  Kleinschmidt  and 
Paulsen  that  extra  work  was  done  and  materials  furnished  on 
Kleinschmidt's  request,  or  on  his  promise  to  pay  therefor.     This 
particular  portion  of  the  testimony  of  Kleinschmidt  and  Paulsen 
I  shall  specifically  treat  later  on  in  this  paragraph,  and  until  I 
arrive  thereat,  let  it  be  understood,  to  avoid  repetition,  that 
when  I  remark,  as  I  shall  have  frequent  occasion  to  do,  that 
certain  evidence  of  plaintiff  is  not  denied  by  Kleinschmidt  or 
Paulsen,  I  mean  that  it  is  not  denied  except  as  it  may  be  so 
construed  to  be,  in  the  particular  language  of  Kleinschmidt 
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and  Paulsen,  which  I  will  discuss  later,  and  which,  as  I  shall 
endeavor  to  show,  does  not  seem  to  me  to  be  a  denial. 

We  find  the  witness  Paulsen  says:  '^ There  were  some  alter* 
ations.  Those  alterations  were  mostly  agreed  between  the  con- 
tractor and  the  owner.  I  ordered  some  myself."  Again, 
plaintiff  testified  as  to  the  extras,  that  it  was  ''by  the  order 
of  Kleiuschmidt  and  his  superintendent,  the  architects,  and 
from  drawings  made  by  the  architects — all  but  one  instance." 
Of  that  one  instance  I  shall  speak  below.  In  the  forty-three 
printed  pages  of  £leinschmidt's  testimony  he  does  not  deny 
this,  and  in  the  twenty-nine  pages  of  Paulsen's  testimony  he 
finds  no  occasion  to  deny  it. 

The  plaintiff  says  that  the  architect  was  present  when  he 
furnished  the  extra  work  and  material,  and  that  the  architect 
made  the  details  for  the  work.  The  architect  Paulsen  does  not 
deny  this.  Such  is  the  evidence  as  to  the  extras  generally.  It 
is  admitted  that  they  were  furnished.  The  value  is  not  denied 
by  the  answer.  There  is  testimony  that  they  were  done  at  the 
request  of  Kleinschmidt,  and  the  architects  furnished  the  details, 
and  this  testimony  is  unoontroverted.  In  one  portion  of  his 
testimony  plaintiff  says  that  Kleinschmidt  said  that  he  ''desired 
these  extras  to  go  until  the  building  was  completed,  and  then  he 
would  pay  them."  But  it  is  fair  to  observe  that  it  does  not 
specifically  appear,  in  this  connection,  to  how  many  of  the  extras 
Kleinschmidt  referred. 

But  as  to  most  of  the  items  of  the  extras,  there  is  specific 
evidence. 

As  to  the  extra  work  on  the  floor,  $72,  plaintiff  testifies  that 
the  floor  was  laid  in  pursuance  to  a  contract  between  Klein- 
schmidt and  himself,  and  that  Kleinschmidt  agreed  to  pay  him 
$72  therefor.     Kleinschmidt  does  not  deny  this. 

As  to  the  rubblestone  and  carpenter  work,  $7,  plaintiff  says 
that  this  was  at  the  request  of  Kleinschmidt's  superintendent. 
No  one  denies  this  testimony. 

As  to  the  special  contract  on  the  first  story  ceiling,  $235, 
plaintiff  says  that  the  price  was  submitted  to  Kleinschmidt, 
and  that  he  accepted  it,  and  referred  plaintiff  to  Paulsen,  and 
that  Paulsen  furnished  the  detail,  and  that  plaintiff  furnished  the 
material  and  work.    Kleinschmidt  nor  Paulsen  do  not  deny  this. 


12  Mout.]         WoRTMAN  r.  Kleinschmidt.  339 

As  to  the  moving  of  the  vault  doors,  material,  and  labor, 
$38.44,  plaintiff  testified  that  "the  doors  were  set  as  represented 
OD  the  plans,  and  they  were  ordered  changed  by  Kleinschmidt, 
Paulsen  and  Mr.  Scott."  This  was  not  a  matter  of  changing 
the  doors  from  a  place  as  indicated  in  the  plans  to  a  new  place 
afterwards  selected,  but  the  change  was  made  after  the  doors 
were  set.  It  involved  pulling  down  work  done  in  one  place, 
and  putting  it  up  in  another.  It  would  seem  as  if  this  were  a 
matter  of  extra  expense,  and  so  with  all  the  extra  items.  They 
were  for  new  work,  not  for  changes  made  in  plans  before  any 
construction  was  done  on  the  original  plan.  If  the  latter  had 
been  the  case,  there  might  be  an  opportunity,  as  it  seems  to  me, 
for  another  view. 

As  to  the  55  feet  of  dado,  at  $3.75  per  foot,  $206.25,  plaint- 
iff says  that  this  was  "put  up  by  his  [Kleinschmidt's]  request, 
and  allowed  as  extra  work  by  him."  Plaintiff  wrote  a  letter 
July  25, 1890,  to  Kleinschmidt,  offering  to  do  this  dado.  That 
letter  is  quoted  in  the  majority  opinion.  Plaintiff  testifies  that 
"  Kleinschmidt  instructed  me  to  go  ahead  and  do  the  work,  and 
to  go  to  Paulsen  for  a  detail  as  to  the  dado."  All  this  Klein- 
schmidt admits  to  be  true  by  virtue  of  his  not  denying  it  in  his 
testimony.  At  the  close  of  Paulsen's  testimony,  he  identified  a 
letter  as  one  he  had  written  to  plaintiff.  It  was  introduced  in 
evidence,  but  for  what  purpose  was  not  stated  by  any  one.  The 
letter  treats  of  several  topics,  not  here  of  interest,  and  then  con- 
cludes with  these  words :  "  The  patting  in  of  cherry  dado  5  feet 
Iiigh,  in  middle  entrance  of  center  store  of  granite  block,  at 
$3.75  per  running  foot,  straight  measurement,  and  five  days' 
extention  of  time  for  placing  the  same,  is  not  accepted,  as  Mr. 
Kleinschmidt  does  not  want  to  make  any  other  improvements 
which  will  delay  the  completion  of  the  building."  There  is  no 
date  to  this  letter.  It  does  not  appear  when  it  was  written. 
Now,  plaintiff  testifies,  and  Kleinschmidt  admits,  that  the  dado 
was  put  in  at  Kleinschmidt's  order,  and  neither  Kleinschmidt 
nor  Paulsen  offer  a  word  of  testimony  as  to  the  Paulsen  letter. 
They  do  not  show,  nor  does  it  appear,  that  the  letter  was  written 
after  Kleinschmidt  ordered  the  dado,  so  that  it  could  be  con- 
strued as  countermanding  Kleinschmidt's  order.  The  most  that 
«an  be  gotten  out  of  the  letter  is  that  there  was  a  conflict  between 
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KleiDschmidt's  orders  and  those  of  his  architect.  In  the  absence 
of  any  testimony  hy  Kleinschmidt  or  Paulsen  that  the  Paulsen 
letter  was  written  subsequently  to  Kleinschmidt's  order  to  put 
the  dado  on^  and  so  construable  as  a  revocation  of  that  order^  it 
seems  to  me  fairly  clear  that  the  final  agreement  was  that  the 
dado  should  go  on.  Otherwise  it  must  be  believed  that  plaint- 
iff did  the  somewhat  unusual  act  of  wilfully  building  the  dado 
against  express  orders  not  to  do  so,  and  then  expected  to  recover 
for  his  services.  Such  is  not  the  ordinary  couduct  of  men.  It 
occurs  to  me  that  the  natural  conclusion  is  that  plaintiff's  testi- 
mony and  Kleiuschmidt's  admissions  were  true;  and  that,  as  a 
matter  of  fact,  Paulsen's  letter,  in  regard  to  which  he  and  Klein- 
schmidt have  not  a  word  to  say,  does  not  represent  the  final  con- 
clusion of  the  parties  upon  the  subject.  Whether  this  view  be 
correct  or  not,  the  jury  so  found  by  virtue  of  their  general  ver- 
dict, and  the  evidence  certainly  supports  this  finding. 

What  has  been  said  of  the  items  specifically  reviewed  is  also 
true  as  to  the  basement,  $16;  plastering,  (6.12;  base,  $2.60; 
door  in  shaft,  $3,  and  electric  work  on  elevator,  |120.  There 
is  specific  evidence  as  to  the  ordering  of  these  items  by  Klein- 
schmidt— evidence  that  is  not  controverted  by  testimony  on 
the  part  of  defendant. 

There  are  three  items  of  extras,  freight,  and  transfer  on  glass, 
$19.69,  do.  $13.70,  and  steps  to  annex  second  story,  $12,  and 
])erhaps  the  item  of  twenty-nine  hours'  work  ordered  by  Scott, 
$11.60,  in  regard  to  which  there  is  not  such  specific  evidence  as 
I  note  in  respect  to  the  other  items.  But,  as  observed,  plaintiff 
testified,  as  to  the  extras  generally,  that  they  were  at  the  order 
of  Kleinschmidt  and  Paulsen;  and  as  this  statement  went 
unchallenged,^  and  the  jury  found,  with  this  unoontro verted 
testimony,  I  see  no  reason  to  disturb^the  verdict. 

As  I  have  noted  above,  when  I  liave  observed  that  the  testi- 
mony of  plaintiff,  which  I  have  reviewed,  was  uncontroverted, 
I  have  spoken  independently  of  certain  evidence  by  Klein- 
schmidt and  Paulsen,  to  which  I  will  now  give  my  attention, 
and  which  I  do  not  understand  is,  in  fact,  a  denial  of  plaintiff's 
testimony  in  the  matter  that  I  have  been  considering ;  that  is, 
his  testimony  as  to  Kleinschmidt's  ordering  and  promising  to 
pay  for  the  extras. 
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This  testimony  of  Kleinschmidt  is  quoted  in  the  majority 
opinion  of  the  court^  as  follows :  "  Question.  You  put  all  your 
agreements  in  this  contract  and  specifications^  and  you  have 
neter  done  anything  else?  Answer.  If  I  did,  it  is  in  writing ; 
I  never  made  other  arrangements  of  any  kind  that  I  remember 
o£"  Was  this  evidence  intended  by  Kleinschmidt,  and  under- 
stood by  any  one,  as  a  denial  that  he  had  ordered  or  promised 
to  pay  for  the  extras?  To  understand  this  matter,  it  seems  to 
me  &irly  reasonable  that  we  should  notice  the  context  of  his 
testimony,  and  the  subject  in  regard  to  which  Kleinschmidt  was 
speaking.  The  remarks  of  Kleinschmidt,  above  quoted,  were 
made  on  cross-examination,  and  are  found  on  the  sixth  page  of 
the  cross-examination  as  transcribed.  Prior  to  this  point  in  his 
testimony  he  had  not  once  referred  to  extras.  In  his  cross- 
examination  np  to  this  point  he  had  spoken  of  a  financial 
arrangement  with  the  Bohn  Manufacturing  Company.  He 
then  spoke  of  some  plastering  done  by  Moran  and  Lyden,  for 
which  they  had  filed  a  lien.  He  then  speaks  of  plaintiff  haul- 
ing away  some  temporary  roofing,  and  then  comes  to  a  matter 
of  doors,  and  testifies  as  follows :  '^  The  reason  the  doors  do  not 
work  satisfactorily  in  that  building  is  because  they  have  shrunk 
a  good  deal,  and  they  do  not  fit  properly  in  the  casings,  so  that 
the  locks  will  not  lock.  I  think  that  is  the  only  reason  why 
they  do  not  work  satisfactorily.''  Then  comes  this  question : 
'^  As  a  matter  of  fact,  have  you  not  an  arrangement  with  Wort- 
man  (the  plaintiff)  and  the  Bohn  Manufacturing  Company 
that  they  are  to  make  good  all  those  defects  of  that  kind,  and 
that  yoa  are  not  to  pay  them  until  they  do?''  Then  the  witness 
answered  as  above  quoted :  '^  There  is  no  other  arrangement 
except  the  contract  and  the  specifications.  I  never  made  any 
further  arrangement  that  I  remember  of  except  the  contract 
and  specifications.  Question.  You  put  all  your  agreements 
in  this  contract  and  specifications,  and  you  have  never  done 
anything  else?  Answer.  If  I  did,  it  is  in  writings  I  never 
made  any  other  arrangement  of  any  kind  that  I  remember  of." 
The  witness  then  goes  on  to  speak  of  a  leak  from  an  overflow 
pipe.  He  then  speaks  of  the  elevator,  and  of  other  matters  in 
no  way  connected  with  the  question  of  extras. 

I  cannot  satisfy  my  mind  that  it  appears  that  in  his  testi* 
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moQj  Kleinschmidt  was  referring  to  extras  at  all.  Plaintiff 
had  testified  specifically  and  in  detail  about  the  extras.  Klein- 
schmidt does  not  follow  him  into  these  details,  but,  when  testify- 
ing upon  another  subject,  simply  remarks  that  if  he  had  done 
anything  else,  or  made  any  other  arrangement  of  any  kind,  it 
was  in  writing.  When  the  witness  spoke  of  ^^any  other 
arrangement,''  it  seems  to  me  he  must  have  meant  arrangements 
such  as  he  was  talking  about,  and  what  he  was  talking  about 
was  that  he  had  not  any  arrangement  with  Wortman,  or  the 
Bohn  Manufacturing  Company,  that  they  were  to  make  good 
certain  defects  before  they  were  to  be  paid.  These  allied 
defects  referred  to  I  do  not  understand  to  have  anything  to  do 
with  the  account  for  extras. 

To  detach  a  few  lines  of  Kleinschmidt's  testimony  from  the 
subject-matter  with  which  that  testimony  was  dealing,  and  to 
attach  those  lines  to  a  subject  other  than  that  which  the  evidence 
shows  was  within  the  contemplation  of  the  witness  at  the  time, 
does  not  seem  to  me  to  be  a  wholly  reasonable  construction  of 
the  witness'  evidence. 

Regarding  this  matter  as  I  feel  compelled  to  do,  I  am  of 
opinion  that  Kleinschmidt  nowhere  denied  any  of  plaintiff's 
testimony  as  to  his  (Kleinschmidt's)  ordering  the  extras  and 
promising  to  pay  for  them. 

Now,  as  to  what  may  be  construed  as  to  any  denial  by 
Paulsen  of  plaintiff's  testimony.  Paulsen  sa^'s  nothing  in 
answer  to  plaintiff's  detailed  and  specific  evidence  as  to  the 
extras.  During  his  whole  direct  testimony  he  does  not  touch 
the  subject.  In  the  opening  of  his  cross-examination  he  made 
the  remark  quoted  in  the  opinion  of  the  majority.  But  he 
says:  ''There  were  some  alterations.  These  alterations  were 
mostly  agreed  between  the  contractors  and  the  owner.  I 
ordered  some  myself."  It  is  true  that  the  witness  then  went 
on  and  referred  to  some  changes  in  regard  to  which  there  was 
no  controversy,  but  taking  his  whole  testimony  as  it  stands,  I 
am  of  opinion  that  it  can  scarcely  be  construed  as  a  denial  of 
the  particular  testimony  that  plaintiff  gave  upon  the  subject 
under  consideration.  I  cannot  satisfy  myself  that  either  Klein- 
schmidt or  Paulsen  intended  to,  or  did,  deny  the  evidence 
of  plaintiff  on  this  point.     But,  if  I  am  wrong  in  my  inter- 


12  Mont.]  WoBTMAN  V.  Kleinschmidt,  343 

pretation  of  the  evidence,  the  most,  as  I  can  understand  the 
matter^  that  can  be  said,  is  that  the  contradiction  of  plaintiff  hy 
defendant  and  Paulsen  is  not  at  all  substantial  or  convincing. 
The  most  favorable  view  that  could  be  taken  for  the  defendants 
is  that  there  would  be  simply  a  conflict  of  the  evidence — a 
conflict  which  the  verdict  of  the  jury  resolved,  a  verdict  which 
the  District  Court  declined  to  set  aside.  Admitting  for  the 
moment  that  which  I  do  not  think  the  record  requires  me  to 
concede  —  that  is^  that  there  was  a  substantial  conflict  in  the 
evidence  upon  the  point  under  consideration  —  still  I  cannot 
conclude  that  the  case  would  fall  under  the  doctrine  of  MaUock 
V.  Ooyghnouvj  11  Mont.  265,  that,  after  the  denial  of  a  new 
trial  by  the  District  Court,  this  court  can  find  that  the  testi- 
mony of  plaintiff  is  so  improbable  and  unreasonable  that  it 
must  be  denied  belief. 

Holding  these  views,  of  which  I  cannot  divest  myself,  I  must 
take  it  as  the  facts  of  the  case  that  the  extras  were  furnished ; 
that  defendant  received  them ;  that  he  ordered  them ;  that  their 
value  is  conceded.  If  my  view  of  the  facts  is  correct,  the 
application  of  the  law  does  not  seem  to  be  difficult.  It  occurs 
to  me  that  it  is  simply  this :  The  parties  first  contracted  that, 
if  extras  were  furnished,  it  should  be  done  with  certain  written 
formalities.  Then  they  afterwards  contracted  that  the  extras 
should  be  furnished  without  the  observation  of  these  formal- 
ities. They  agreed  to  one  thing  on  one  day,  and  to  another 
different  thing  on  another  subsequent  day.  I  understand  that 
parties  may  do  this.  (See  DeUmey  v.  Linder,  22  Neb.  274; 
Badders  v.  Davis,  88  Ala.  367;  McFadden  v.  O'DmineU,  18 
Cal.  160.)  Parties  may  do  this  even  if  their  second  agreement 
is  a  modification  of  the  first.  I  apprehend  that  this  view  of 
the  law  is  not  questionable. 

I  do  not  understand  that  the  authorities  cited  by  the  majority 
of  the  court  conflict  with  this  view.     In  the  case  of  Russell  v. 
Da  Banddra,  13  Com.  B.  N.  S.  149,  the  contract  was  with 
I  the  defendant  Bandeira.     The  contract  also  was  that  if  extras 

were  furnished  they  should  be  upon  the  order  of  Sir  George 
Sartorius.  When  the  case  came  up  for  a  decision,  it  appeared 
that  the  extras  had  been  ordered,  neither  by  the  defendant,  the 
party  to  the  contract,  nor  by  the  person  whom  it  was  agreed 
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should  have  authority  to  order  them.  They  were  ordered  by 
some  other  persons.  It  occurs  to  me  that  the  case  is  thus  dis- 
tinguished iu  its  facts  from  the  case  at  bar. 

The  case  of  ^66o«  v.  Oatch,  13  Md.  314;  71  Am.  Dec.  635, 
is  also  cited  by  the  majority  of  the  court,  but  the  opinion  in 
that  case  also  uses  the  following  language:  ''And  if,  in  a  case 
like  this,  one  party  omits  to  have  the  changes  reduced  to  writing, 
they  must,  in  view  of  the  rights  of  the  other,  be  deemed  to  have 
been  made  with  reference  to  the  contract  price,  unless  there  be 
proof  of  an  express  waiver  of  thai  clause  of  the  contract,  or  a 
promise  to  pay  for  the  extra  work/^  Now,  it  occurs  to  me  that 
the  Maryland 'Court  would  have  distinguished  the  case  at  bar 
as  being  one  in  which  there  was  "  a  promise  to  pay  for  the 
extra  work.'^  In  the  opinion  of  the  majority  there  is  also  a 
quotation  from  Cemetery  Cd,  v.  Cobumy  but  that  opinion  goes 
on  to  say,  on  page  207:  ''There  is  nothing  to  show  the 
assent  of  defendants,  or  their  acquiescence  in  the  alteration; 
on  the  contrary,  the  first  we  hear  of  them  in  reference  to  it  is 
their  refusal  to  pay  the  extra  charge.'^  It  seems  to  me  that 
this  case  is  thus  distinguished  from  the  one  at  bar. 

The  same  distinction  may  be  found  in  Lloyd  on  Building 
Contracts,  section  48.  The  case  of  SutherUmd  v.  Morris,  45 
Hun,  259,  is  also  distinguishable,  for  the  opinion  observes: 
"  And  they  [the  contractors]  were  never  requested  to  do  anytliintjr 
more  tluin  to  complete  what  tliey  undertook^  in  conformity  with 
their  contract."  It  is  observed  that  in  this  New  York  case 
there  was  no  request  to  do  any  extras. 

I  find  the  same  distinction  in  Duncan  v.  Board  of  Commrs. 
19  Ind.  154,  in  which  the  opinion  remarks:  "But  the  con- 
tractor could  not,  unthout  the  consent  of  the  board,  put  extra 
expense,"  etc.  I  think  that  an  inspection  of  Scammon  v.  Denio^ 
72  Cal.  393 ;  Hot  Springs  Ry.  Go.  v.  MaJier,  48  Ark.  522 ;  and 
Hanley  v.  Walker,  79  Mich.  607,  will  demonstrate  that  these 
cases  are  not  in  conflict  with  the  view  that  I  venture  to  hold. 

I  am  of  opinion  that  the  judgment  of  the  lower  court  should 
not  be  modified  in  the  matter  of  extras. 

4.  Appellants  contend  that,  by  the  statute  of  this  State,  a 
contractor,  as  such,  has  not  a  lien;  that  persons  performing 
labor  and  furnishing  material  have  a  lien ;  and  that,  if  a  con- 
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tractor  performs  labor  and  furnishes  material,  he  has  a  lien  in 
that  capacity;  but  that  a  contractor  agreeing  to  put  up  a  build- 
ing for  a  given  price  has  not,  as  a  contractor,  a  lien  upon  the 
real  estate  in  the  amount  of  such  price  for  performing  that 
contract. 

Merrigan  v.  Englishy  9  Mont,  113,  decided  that  a  subcon- 
tractor had  a  lien.  Whether  a  contractor  had  a  lien  was  not  a 
point  in  that  case.  The  opinion  in  that  case  took  it  for  granted 
that  a  contractor  had  a  lien,  and  spoke  of  such  lien  as  a  matter 
of  course,  and  then  went  on  to  decide  that  a  subcontractor  also 
had  a  lien. 

I  do  not  deem  .it  necessary  to  review  the  cases  cited  by  the 
ap])ellants,  or  make  any  extended  argument  leading  to  the  con- 
clusion which  I  iiold,  for  I  am  of  opinion  that  the  matter  is 
settled  by  the  statute. 

It  is  provided  in  the  Compiled  Statutes,  section  1370,  as 
follows:  ^^ Every  mechanic,  builder,  lumberman,  artisan,  work- 
man, laborer,  or  other  person  or  persons,"  etc.,  'Hbat  shall  do 
or  perform  any  work  and  labor  upon,  or  furnish  any  material, 
machinery,  or  fixture  for,  any  building,  erection,"  etc.,  "  upon 
complying  with  the  provisions  of  this  chapter  shall  have  for  his 
work  or  labor  done,  or  material,  machinery,  or  fixtures  fur- 
nished, a  lien  upon  such  building,  erection,"  etc.,  ^'to  secure  the 
payment  of  such  work  or  labor  done,  or  material,  machinery, 
or  fixtures  furnished." 

A  '^contractor"  is  defined  in  Phillips  on  Mechanics'  Liens, 
section  40,  as  follows:  ''He  who  agrees  to  do  anything  for 
another  is  a  contractor.  The  words  'owner'  and  'contractor' 
denote  two  persons.  A  'contractor'  is  he  who  makes  a  con- 
tract with  the  owner.  The  latter  is  generally  used  in  the 
mechanic's  lien  law  as  a  correlative  of  the  'contractor,'  and 
means  a  person  who  employs  a  contractor,  and  for  whom  the 
work  is  done  under  the  contract." 

Our  statute  gives  the  lien  to,  among  other  persons,  a  "builder." 
A  "builder"  is  defined  in  the  Century  Dictionary  as  follows: 
"One  who  builds,  or  whose  occupation  is  that  of  building; 
specifically,  one  who  controls  or  directs  the  work  of  construc- 
tion in  any  capacity.  In  the  practice  of  civil  architecture,  the 
builder  comes  between  the  architect  who  designs  the  work  and 
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the  artisans  who  execute  it.  (Eng.  Encycl.)"  "Welister's  Dic- 
tionary is  to  the  same  efifect.  The  definition  of  the  word 
"builder"  in  Anderson's  Dictionary  of  Law  is,  "A  person 
whose  business  it  is  to  construct  buildings,  etc.,  .  •  .  .  by  con- 
tract/' Taking  the  definitions,  both  literary  and  legal,  it  is 
plain  that,  in  reference  to  a  building  and  the  law  of  building,  a 
"builder"  is  practically,  in  effect,  a  "contractor." 

Again,  I  find  section  1391  of  the  Compiled  Statutes  as 
follows:  "All  persons  furnishing  things,  or  doing  work,  as 
provided  for  by  this  chapter,  shall  be  considered  subcontractors, 
except  such  as  have  therefor  contracts  directly  with  the  owner 
or  proprietor,  his  agent  or  trustee."  This  section  distinguishes, 
by  definition,  a  "subcontractor"  from  a  "contractor."  If  a 
contractor  were  not  intended  to  be  included  among  the  persons 
whom  the  statute  gives  a  lien,  why  should  this  distinction  be 
drawn  between  the  contractor  and  the  subcontractor?  The 
whole  statute  makes  it  apparent  to  my  mind  that  the  intention 
of  the  lien  law  is  to  give  the  lien  to  the  contractor  in  his  capac- 
ity as  a  contractor. 

5.  The  lien  law  provides  in  section  1372  as  follows:  "It 
shall  be  the  duty  of  every  person,  and  all  persons,  except  as  has 
been  provided  for  subcontractors,  who  wish  to  avail  himself  or 
themselves  of  the  benefits  of  this  chapter,  to  file  with  the 
recorder  of  the  county  in  which  the  building,  erection,  bridge, 
canal,  ditch,  mining  claim,  quartz  lode,  ranch,  city  or  town  lots, 
or  other  improvements  upon  lands  to  be  charged  with  lien,  is 
situated,  and  within  ninety  days  after  the  things  aforesaid  have 
been  furnished,  or  the  work  or  labor  done  or  performed,  a  just 
and  true  account  of  the  amount  due  or  owing  to  him,  after 
allowing  all  credits,  and  containing  a  correct  description  of  the 
property  to  be  charged  with  said  lien,  and  verified  by  affidavit." 

The  appellants  object  to  the  validity  of  the  lien  claimed  by 
plaintiff,  that  the  contractor  did  not  file  "a  just  and  true 
account;"  that  the  notice  of  lien  should  have  set  out  the  items 
of  material  furnished  and  labor  done.  The  account  as  filed 
showed  no  reference  to  the  contract,  but  one  item,  which  was  as 
follows:  "To  contract  for  building  granite  block,  $56,710." 
It  then  sets  out  the  extras,  but  these  I  have  discussed  herein- 
before.    It  then  gives  credit  for  payments  made,  and  claims  the 
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balance  for  which  the  action  is  brought.  The  point  here  ia 
whether  setting  down  the  item  '^  to  contract  for  building  granite 
block,  $56,710,"  was  filing  "a  just  and  true  account."  The 
disposition  whicli  I  have  made  of  the  last  point  discussed  about 
disposes  of  this  one  as  well.  Appellants'  argument  upon  this 
point  is  based  largely  upon  their  position  that  a  general  con- 
tractor has  not  a  lien.  As  I  have  determined  that  he  has  such 
a  lien,  he  had  no  other  account  to  file,  except  the  statement  of 
his  contract  and  its  price.  The  prices  and  amounts  of  the  items 
of  material  and  labor  were  of  no  interest  to  the  owner  if  the 
contract  had  been  fulfilled  according  to  plans  and  specificaticms. 
The  owner  was  not  to  pay  for  any  number  of  days'  labor  or  any 
Dumber  of  dollars'  worth  of  material  It  was  of  no  consequence  to 
him  how  many  days'  labor  went  into  the  building,  or  how  much 
value  in  material.  The  owner  *had  but  one  item  to  pay,  viz., 
the  contract  price.  The  value  of  the  whole  amount  of  labor 
and  material  was  settled  by  contract  between  the  parties  in 
advance  of  construction.  It  was  contracted  to  be  $56,710. 
The  contractor  had  no  claim  for  the  actual  value  of  labor  and 
material.  Suppose  that  the  labor  and  material  had  actually 
cost  the  contractor  $60,000  instead  of  $56,710,  or  less,  would 
the  owner  contend  that  a  lien  would  be  good  for  such  actual 
value  of  $60,000,  so  in  excess  of  the  contract  price  of  $56,710? 
But,  if  his  theory  is  correct,  that  is  the  result  which  he  would 
reach.  The  fact  is  that,  as  between  contractor  and  owner, 
there  were  no  items,  that  is,  only  one  item,  and  that  item  was 
$56,710  for  the  whole  contract.  (See  Phillips  on  Mechanics' 
Liens,  §§  352,  353.) 

6.  The  above  views  also  dispose  of  the  objection  that  the  lien 
includes  the  services  of  the  contractor  in  superintending  his  own 
workmen.  There  is  in  fact  no  claim  for  superintending  workmen. 
To  be  sure,  the  contractor  may  have  been  obliged  to  superintend 
his  workmen.  But  that  is  not  an  item  of  the  lien,  as  we  regard 
it.  As  above  remarked,  there  was  but  one  item,  i.  e.,  $56,710, 
for  erecting  the  building,  and  if  in  fulfilling  this  contract  it  was 
necessary  for  the  contractor  to  superintend  his  workmen  that 
cannot  vitiate  the  lien.  In  completing  that  one  item,  i.  e.,  the 
building,  the  contractor  had  the  right  to  do  that  which  was 
necessary  to  so  complete  the  building  and  his  contract. 
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7.  These  remarks  also  apply  to  appellants'  contention  that 
the  lien  contains  items  of  cartage,  erecting  scaiTolding,  and 
removing  ddyrisy  and  that  these  items  are  not  subjects  of  lien. 
The  contract  provides  that  the  contractor  shall  cart  certain 
things,  erect  scaffolding,  and  remove  c2e&m.  The  appellants 
refine  this  matter  to  the  point  that  the  contractor  is  claiming  a 
lien  for  freight.  That  there  is  not  a  mechanic's  lien  for  freight 
goes  without  saving.  But  freight,  as  such,  is  not  the  claim  in  this 
lien.  To  complete  the  building,  scaffolding,  removing  debris^ 
and  moving  material,  were  naturally  necessary.  The  contractor 
agreed  to  do  these  things  as  part  of  completing  the  building. 
He  probably  also,  impliedly,  took  upon  himself  the  burden  and 
expense  of  sharpening  his  tools  and  feeding  himself.  But  these 
were  not  items  of  lien  any  more  than  the  others.  Let  it  be 
remembered  that  cartage,  removing  debrisy  and  scaffolding  are 
not  claimed  as  items.  To  return  to  the  original  position,  there 
was  only  one  item,  i.  e.,  the  erecting  of  the  building  for  a  given 
price.  These  other  matters  are  simply  the  necessary  elements 
of  that  one  item.  For  that  the  lien  is  claimed,  and,  I  am  of 
opinion,  legally. 

8.  Agaiu,  it  is  contended  that  the  filing  of  the  lien  was  pre- 
mature, ap]>ellants  relying  upon  a  clause  of  the  contract  as 
follows :  ''  It  being  understood  that  the  final  payment  shall  be 
made  within  thirty  days  after  this  contract  is  completely  fin- 
ished.^'  The  lien  was  filed  on  March  6th.  Appellants  claim 
that  on  March  6th  thirty  days  had  not  elapsed  since  the  com- 
pletion of  the  building,  if  it  were  completed  at  all.  The  jury 
found  that  the  building  was  substantially  completed  before  the 
lien  was  filed.  This  finding  I  have  dediued  to  disturb,  so  now 
it  is  a  fact  in  the  case. 

The  statute  provides  that  a  person  wishing  to  avail  himself 
of  the  lien  law  shall  file  his  account  within  a  given  period  after 
he  has  furnished  the  material  and  performed  the  labor.  Thus 
a  limitation  of  time  is  provided  within  which  the  lienor  may 
file  his  lien.  If  the  contract  provides  that  payment  shall  be 
deferred  for  a  certain  period  after  the  contract  is  completed, 
this  would  not  extend  the  time  in  which  to  file  the  lien,  for  the 
statute  specifically  limits  the  time  in  which  it  must  be  filed,  aud 
that  limitation  commences  to  run  from  the  time  the  material  is 


12  Mont]  WoBTMAN  V.  Kleinschmidt.  349 

furnished  and  labor  done,  and  has  no  reference  to  the  time  when 
it  is  agreed  that  payment  shall  be  made.  Therefore,  the  filing 
in  this  case  is  not  premature,  being  made  after  material  was 
furnished  and  labor  done.  Otherwise  if  the  time  of  payment 
were,  by  the  terms  of  the  contract,  deferred  for  a  period  longer 
tlian  the  period  within  which  the  lien  might  be  filed,  such  a 
provision  of  the  contract,  as  to  payment,  would  deprive  the 
contractor  of  his  lien.  To  hold  that  it  was  the  intention  of  a 
contract,  by  such  provisions,  to  deprive  the  lienor  of  his  lien,  I 
should  feel  obliged  to  find  such  intent  clearly  expressed. 

9.  Appellants  object  that  plaintiff  had  filed  two  liens.  It 
would  seem  that,  prior  to  filing  the  lien  upon  which  the  action 
was  brought,  plaintiff  had  filed  a  lien  which  he  had  considered 
defective,  and  then  filed  the  lien  under  consideration.  He  never 
relied  upon  the  old  lien.  It  was  abandoned.  It  was  for  the 
same  subject-matter  as  the  one  at  bar.  A  foreclosure  of  the 
present  lien  is  a  bar  to  an  action  on  the  former.  No  reason  is 
advanced  why  the  filing  of  the  first  lien  vitiated  the  one  upon 
which  the  action  is  brought.  The  authorities  cited  by  appel- 
lants (Jones  on  Liens,  §  1394,  and  Gox  v.  Western  Pac,  R,  R. 
Co.  44  Cal.  18)  are  not  in  point.  Phillips  on  Mechanics'  Liens, 
§  335,  and  Sarlea  v.  Sharlow,  6  Dak.  100,  are  in  point. 

10.  Appellants  claim  that  the  lien  was  void  because  it  was 
filed  for  an  amount  in  excess  of  that  actually  due.  But  the 
statute  provides,  in  section  1371:  ^'But  any  error  or  mistake 
in  said  account  or  description  shall  not  affect  the  validity  of 
said  lien,  provided  the  property  may  be  identified  by  said 
description.^'  It  does  not  appear  that  an  excessive  amount  was 
claimed  voluntarily  or  fraudulently,  and  the  lien  was  there- 
fore not  disturbed.  (2  Jones  on  Liens,  §§  1408,  1413-1415; 
Nolan  V.  Lovelook,  1  Mont.  224 ;  Mason  v.  Oermaine,  1  Mont. 
263 ;  Black  v.  Appolonio,  1  Mont.  342.) 

11.  Again,  it  is  objected  by  appellants  that  the  complaint 
does  not  show  that  the  county  recorder  indorsed  upon  the  lien 
the  date  of  filing,  and  made  an  abstract  as  provided  in  section 
1373  of  the  Compiled  Statutes.  If  this  were  true,  it  is  an 
omission  of  duty  by  the  county  recorder,  and  not  by  the  plaint- 
iff. Appellants  cite  no  authorities  to  the  effect  that  such  omis- 
sion by  the  recorder  worked  the  penalty  upon  the  lienor  of 
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losing  his  lien.  The  contrary  view  was  held  in  Smith  v. 
Headley,  33  Minn.  384. 
^  12.  The  court  allowed  to  plaintiff  an  attorney's  fee  of  $1 ,000. 
This  was  in  pursuance  to  an  act  of  the  legislative  assembly  of 
March  14,  1889,  as  follows:  "That  there  be  added  to  section 
1394  of  the  fifth  division  of  the  Compiled  Laws  of  Montana,  the 
following :  Whenever  any  action  or  suit  is  hereafter  brought  for 
the  purpose  of  foreclosing  a  lien  or  liens  under  the  provisions 
of  this  act,  and  judgment  is  therein  rendered  for  the  plaintiff, 
or  any  person  claiming  or  holding  a  lien  upon  any  property,  the 
court  may  order,  and  it  is  hereby  made  the  duty  of  the  judge 
thereof  to  order,  that  the  defendant  against  whose  property  the 
lien  is  filed  shall  pay  as  costs  a  reasonable  attorney's  fee,  to  be 
fixed  and  allowed  by  the  court,  and  to  be  collected  as  are  other 
costs  in  the  action.''  (§  1394  a.)  The  appellants  contend  that 
this  act  of  the  legislature  is  void. 

Bome  States  have  enacted  laws  for  the  allowance  of  aiv 
attorney's  fee  to  the  plaintiff  in  an  action  against  a  railroad 
company  for  the  killing  of  domestic  animals.  Such  law  was 
declared  to  be  unconstitutional  in  the  State  of  Michigan.  (See 
WUder  v.  Chicago  do.  Ry.  Co.  70  Mich.  382;  Schvt  v.  Chicago 
etc,  Ry.  Co.  70  Mich.  433;  Rinear  v.  Grand  Rapids  &  I.  R.  R. 
Co.  70  Mich.  620.)  But  laws  of  this  nature  were  held  to  be 
constitutional  in  Peoria  etc.  Ry.  Co.  v.  Duggan^  109  111.  537; 
50  Am.  Rep.  619;  Kanma  Pac.  Ry.  Co.  v.  Mower ^  16  Kan. 
573;  Perkins  v.  St,  Louis  etc.  Ry.  Co,  103  Mo.  52;  Burlington 
etc.  Ry.  Co.  v.  Dey,  Iowa,  Feb.  9,  1891,  48  N.  W.  Rep.  98. 
But  in  these  cases  the  law  was  sustained  on  the  ground  that  the 
attorney's  fee  so  taxed  was  in  the  nature  of  a  penalty  against 
the  railroad  company  for  the  disobedience  of  the  provisions  of 
the  statute  requiring  them  to  maintain  a  fence  on  their  right  of 
way.  But  the  allowance  of  an  attorney's  fee  in  the  action  to 
foreclose  a  mechanic's  lien  is  not  a  penalty  for  the  disregard  of  a 
statute,  and  the  cases  last  cited  are  not  in  point.  The  argument 
of  respondent  that  ^^  sufficient  answer  to  the  position  of  appellant 
Kleinschmidt  is  this:  that  if  he  desired  to  avoid  the  imposition  of 
costs  in  this  action  he  should  have  paid  his  honest  debts,"  seems 
to  me  to  be  of  the  nature  oipetitio  principii,  because  the  very  ques- 
tion in  litigation  is  whether  the  defendant  owes  the  debt  at  alL 
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The  law  before  us  not  being  sustainable  as  providing  a  pen- 
alty for  the  disregard  of  a  statute  of  the  State,  as  in  the  eases 
above  cited,  we  have  simply  the  inquiry  as  to  whether  the  dis- 
crimination thus  given  by  the  statute  in  favor  of  the  plaintiff 
and  against  defendant  in  the  foreclosure  of  a  mechanic's  lien  is 
constitutional.  The  Constitution  provides  in  section  6,  article 
III.: "Courts  of  justice  shall  be  open  to  every  person  and  a 
speedy  remedy  afforded  for  every  injury  of  person,  property,  or 
character;  and  that  right  and  justice  shall  be  administered  with- 
out sale,  denial,  or  delay.'' 

The  Constitution  of  Wisconsin  provides  (§  9,  art.  i.) :  "  Every 
person  shall  have  a  certain  remedy  in  the  laws  for  all  injuries 
or  wrongs  which  he  may  receive  in  his  person,  property^  or 
character;  he  ought  to  obtain  justice  freely,  and  without  being 
obliged  to  purchase  it,  completely  and  without  denial,  promptly 
and  without  delay,  conformable  to  the  laws.''  Chief  Justice 
Dixon,  of  the  Supreme  Court  of  that  State,  said  in  Durkee 
V.  Giy  of  Janesville,  28  Wis.  471;  9  Am.  Rep.  500:  "I  had 
occasion  to  express  my  views  of  the  proper  construction  and 
effect  of  this  section  in  Phdps  v.  Rooney^  12  Wis.  705,  706. 
It  is  obvious  there  can  be  no  certain  remedy  in  the  laws  where 
the  legislature' may  prescribe  one  rule  for  one  suitor  or  class 
of  suitors  in  the  courts,  and  another  for  all  others  under  like 
drcnmstanoes,  or  may  discriminate  between  parties  to  the  same 
suit,  giving  one  a  most  unjust  pecuniary  advantage  over  the 
other.  Parties  thus  discriminated  against  would  not  obtain 
justice  freely  and  without  being  obliged  to  purchase  it.  To 
the  extent  of  such  discrimination  they  would  be  obliged  to  buy 
justice  and  pay  for  it,  thus  makinjg  it  a  matter  of  purchase  to 
those  who  could  afford  to  pay,  contrary  to  the  letter  and  spirit 
of  this  provision.  Certainty  of  remedy  implies  uniformity  of 
remedy  and  equality  of  rights  and  privileges  in  all  things 
respecting  it,  which  can  only  be  obtained  by  general  laws, 
equally  binding  upon  every  member  of  the  community.  The 
language  denotes  that  there  can  be  but  one  remedy  for  all 
similar  cases,  which  must  operate  upon  all  persons  or  parties 
alike,  and  be  equally  free  and  favorable  to  all."  (See  the 
review  of  authorities  in  this  opinion.) 
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In  Wilder  v.  Chicago  etc  By.  Cb.  70  Mich.  384,  the  opinion 
says:  ''But  the  imposing  of  the  attorney's  fee  of  $25  as  costs 
cannot  be  upheld.  The  legislature  cannot  make  unjust  distinc- 
tions between  classes  of  suitors  without  violating  the  spirit  of 
the  Constitution.  Corporations  have  equal  rights  with  natural 
persons,  as  far  as  their  privileges  in  the  courts  are  concerned. 
They  can  sue  and  defend  in  all  courts  the  same  as  natural  per- 
sons, and  the  law  must  be  administered  as  to  them  with  the 
same  equality  and  justice  which  it  bestows  upon  every  suitor, 
and  without  which  the  machinery  of  the  law  becomes  the  engine 
of  tyranny.  This  statute  proposes  to  punish  a  railroad  com- 
pany for  defending  a  suit  brought  against  it,  with  a  penalty  of 
(25,  if  it  fails  to  successfully  maintain  its  defense.  The  indi- 
vidual sues  for  the  loss  of  his  cow,  and  if  it  is  showu  that  such 
loss  was  occasioned  by  his  own  neglect,  and  through  no  fault 
of  the  company,  and  he  thereby  loses  his  suit,  the  railroad  can 
recover  only  the  ordinary  statutory  costs  of  $10  in  justice's 
court,  but,  if  he  succeeds  because  of  the  negligence  of  tlie  cor\i- 
pany,  the  plaintiff  is  permitted  to  tax  the  $10,  and  an  additional 
penalty  of  $25 ;  for  it  is  nothing  more  or  less  than  a  penalty. 
Calling  it  an  'attorney's  fee'  does  not  change  its  real  nature  or 
effect.  It  is  a  punishment  to  the  company,  and  a  reward  to  the 
plaintiff,  and  an  incentive  to  litigation  on  his  part.  This 
inequality  and  injustice  cannot  be  sustained  upon  any  principle 
known  to  the  law.  It  is  repugnant  to  our  form  of  government, 
and  out  of  harmony  with  the  genius  of  our  free  institutions. 
The  legislature  cannot  give  to  any  one  party  in  litigation  such 
privileges  as  will  arm  him  with  special  and  important  pecuniary 
advantages  over  his  antagopist.  The  genius,  the  nature,  and 
the  spirit  of  our  State  government  amount  to  a  prohibition  of 
such  acts  of  legislation,  and  the  general  principles  of  law  and 
reason  forbid  them.  (Durkee  v.  City  of  Janesville^  28  Wis.  464, 
468;  9  Am.  Rep.  500;  Colder  v.  Bull,  3  Dall.  386,  388.) 
Here  the  legislature  has  granted  special  advantages  to  one 
class,  at  the  expense  and  to  the  detriment  of  another,  and  haa 
undertaken  to  make  the  courts  themselves  the  active  agents  in 
this  injustice,  and  to  force  them  to  impose  penalties  in  the  dis- 
guise of  costs  upon  railroad  companies  for  simply  exercising,  ia 
certain  cases,  the  common  right  of  every  person  to  make  a 
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defense  in  the  courts  when  suits  are  brought  against  them/' 
(See,  also,  Grand  Rapids  Ofiair  Co.  v.  Runnels,  77  Mich.  104.) 

Leaving  out  of  consideration  in  the  Michigan  oases,  as  there 
IS  out  of  consideration  in  the  case  at  bar,  the  question  of  the 
attoruey's  fee  being  a  penalty  for  the ,  disobedience  of  the 
requirements  of  a  statute,  I  cite  those  cases  for  their  reasoning 
upon  the  general  principle. 

Our  statute  (Act  March  14,  1889)  does  just  that  which  is 
criticised  in  such  unsparing  language  in  the  Michigan  and 
Wisconsin  cases.  It  gives  a  weapon,  and  a  powerful  one,  to 
the  plaintiff,  which  it  withholds  from  the  defendant.  If 
plaintiff  is  successful,  he  obtains  his  attorney's  fee.  If  defend- 
ant is  victorious,  he  does  not.  The  parties  are  not  equal  before 
the  law.  Defendant  must  buy  his  right  to  defend  by  submit- 
ting to  the  laibility  of  paying  plaintiff's  attorneys'  fees.  The 
attorney's  fee  is  not  like  the  costs  of  the  case.  If  defendant 
prevailed,  he  could  recover  his  costs  of  the  action  against 
plaintiff,  but  he  could  not  recover  the  attorney's .  fee,  as  could 
plaintiff,  under  the  statute.  The  statute  absolutely  takes  from 
defendant,  and  gives  to  plaintiff,  that  which  defendant  could 
never  recover  from*  plaintiff  if  the  result  of  the  action  were 
favorable  to  defendant.  When  the  Constitution  says:  "Courts 
of  justice  shall  be  open  to  every  person,  and  a  speedy  remedy 
afforded  for  every  injury  of  person,  property,  or  character,  and 
that  right  and  justice  shall  be  administered  without  sale,  denial, 
or  delay ,^'  these  words  are  not  vain  declamation.  Courts  of 
justice  are  not  equally  open  to  every  person,  if  the  defendant, 
in  every  lawsuit  of  a  certain  character,  must  come  into  court 
knowing  that  his  adversary,  if  victorious,  may  throw  a  heavy 
harden  upon  him,  and  that  he  cannot,  if  successful,  cast  a  similar 
burden  upon  his  opponent. 

It  is  true  that  these  attorney  fees  have  been  sustained  by  the 
Supreme  Court  of  California  in  cases  which  respondent  has 
cited  and  in  many  others.  But,  in  the  cases  which  I  have 
examined,  the  constitutionality  of  the  law  has  not  been  discussed 
or  called  to  the  attention  of  the  court,  and  I  am  not  aware  that 
8uch  constitutionality  has  been  sustained  by  that  court  upon 
consideration.  But  under  the  provisions  of  our  Constitution, 
and  the  matter  being  directly  presented  for  determination;  I 
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am  of  opiDioQ  that  the  Act  of  March  14,  1889,  is  unoonstitii- 

tional  and  void,  as  above  indicated. 

I  am  of  opinion  that  the  judgment  should  be  modified  by 

striking  out  the  attorney's  fee,  and,  as  so  modified,  should  be 

affirmed. 

Affirmed. 
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MULLER,  Respondent,  «.  BUYCK,  Appellant. 

[Argaed  Uaroh  29, 1892.    Decided  Jaly  11, 1892.] 

"Ef^mm^ Retutiing  trust — Pleading, — A  eomplamt  in  an  action  for  the  eancelUtion 
of  a  deed  and  biU  of  sale,  and  to  declare  a  imst,  which  alleges  thai  the  prop- 
erty in  queetion  was  purchased  with  the  money  of  the  jilaintiif,  and  that  de- 
fendant at  all  times  since  the  same  was  conveyed  to  him  held  the  same  solely 
as  trostee  for  plaintiff;  that  snch  property  was  purchased  out  of  the  earning! 
and  money  of  the  plaintiff,  who  permitted  the  title  to  be  taken  in  the  name  of 
the  defendant,  and  that  all  tiie  moneys  which  defendant  had  at  the  time  of  the 
ezeoation  of  the  oonveyanoes  were  the  moneys  of  the  plaintiff  had  and  held  by 
defendant  as  her  agent  and  trostee,  and  ont  of  which  all  the  property  in  ques- 
tion was  purchased  and  paid  for,  states  fleets  sufficient  to  create  a  resulting 
trust. 

Bahz—  Same — GanoeUaHon  of  deed^  ^aud  and  duress, — It  appeared  in  the  case 
at  bar  that  the  plaintiff  and  defendant  had  lived  together  for  about  nine  years ; 
that  defendant  had  exercised  an  undue  influence  over  plaintiff;  that  in  conse- 
quence of  their  relations  plaintiff  had  permitted  the  defendant  to  take  the  title 
to  real  estate  purchased  by  him  with  her  money ;  that  plaintiff  having  been  mal- 
treated by  the  defendant,  dnnk  excessively  of  intoxicating  liquors,  and  wliile 
suffering  from  the  efBacts  of  a  month's  debauch,  and  yielding  to  the  solicitations 
of  defendant,  through  fear  of  harm,  and  that  he  might  abandon  her  widiout 
restoring  any  of  her  property,  executed  to  him  a  quitclaim  deed  and  bill  of 
sale  of  all  her  property,  receiving  therefor  a  sum  of  money  much  less  than  its 
value,  and  which  money  was  in  fact  her  own  and  held  by  him  in  trust;  thai 
plaintiff  was  ignorant  and  illiterate,  and  at  the  time  of  making  the  deed  was 
without  counsel,  and  only  understood  generally  the  nature  of  the  transaction  ; 
that  defendant  was  a  man  of  considerable  education,  intelligence,  and  unscrupu- 
lous business  capacity.  Held,  that  plaintiff  was  entitied  to  a  decree  cancelling 
the  quitclaim  deed  and  bill  of  sale,  and  adjudging  her  the  owner  of  the  prop- 
erty held  in  defendant's  name,  and  compelling  him  to  account  therefor  as  a 
trustee. 

Appeal  from  Fird  Judicial  District^  Lewis  and  Clarke  County. 

Action  to  cancel  a  deed  and  declare  a  trust.     Decree  was 
given  for  plaintiff  by  Hunt,  J.    Affirmed. 

Statement  of  facts,  prepared  bj  the  judge  delivering  tbe 
opinion. 
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''  The  appeal  is  from  the  judgment  entered  by  the  trial  court, 
and  the  assignments  of  error  are  pre<licated  on  the  pleadings 
and  the  findings  which  constitute  part  of  the  judgment  roll. 

By  this  action  plaintiff  seeks  to  compel  the  transfer  of  the 
legal  title  and  possession  of  several  parcels  of  real  estate  described 
in  the  complaint^  situate  in  Lewis  and  Clarke  County,  this  State, 
together  with  certain  furniture  situate  in  houses  standing  on 
certain  of  said  lots,  from  defendant  to  herself;  and  also  an 
accounting,  and  recovery  of  rents  and  profits  alleged  to  have 
been  derived  from  said  property  by  defendant,  while  he  held  the 
same  as  trustee  for  the  use  and  benefit  of  plaintiff.  Plaintiff 
allies  that  she  is  the  owner  and  entitled  to  the  possession  of 
said  property,  all  of  which  is  specifically  described  in  her  com- 
plaint; and  that,  although  ^Hhe  title  to  said  property  is  in  the 
name  of  defendant,  it  was  purchased  with  the  money  of  this 
plaintiff,  and  that  defendant  at  all  times  since  the  same  was  con- 
veyed to  him  held  the  same  solely  as  trustee  for  plaintiff; '^  that 
plaintiff  and  defendant  for  a  period  of  about  nine  years  prior  to 
November  21,  1889,  lived  together  in  the  cities  of  New  York, 
Chicago,  and  Helena,  and  during  all  of  that  time  defendant  was 
kept  and  supported  by  plaintiff,  and  had  no  means  of  his  own, 
nor  any  source  of  revenue,  and  was  engaged  in  no  employment, 
except  for  a  short  period,  when  he  kept  a  saloon  in  the  city  of 
Chicago,  out  of  which  he  realized  nothing;  that  for  a  number 
of  the  last  of  said  nine  years  during  which  defendant  and  plaint- 
iff lived  together  they  were  engaged  to  be  married,  and  that  dur- 
ing all  of  said  time,  except  about  two  months  immediately  prior 
to  November  21,  1889,  the  relations  of  plaintiff  and  defendant 
were  intimate  and  confidential,  and  that  for  several  years  imme- 
diately before  November,  1889,  plaintiff  confidently  expected 
to  marry  defendant;  that  out  of  plaintiff's  money  she  had  pur- 
chased the  property  described,  and  permitted  the  title  thereto 
to  be  put  in  the  name  of  the  defendant,  who  held  and  agreed  to 
hold  the  same  solely  as  trustee  for  plaintiff;  that  in  October, 
1889,  plaintiff  delivered  to  defendant  eighteen  hundred  dollars 
to  keep  for  plaintiff,  and  that  defendant  still  retains  the  same ; 
that  in  the  fall  of  1889  defendant  assaulted  and  beat  plaintiff, 
and  was  about  to  abandon  her,  and  that  plaintiff  became  greatly 
distressed  by  reason  thereof,  and  the  further  reason  that  the 


358  MuLLEB  V.  BuYCK.  [Jane  T.,  1892 

title  to  her  said  property  stood  in  the  name  of  defendant,  and 
that  by  reason  thereof  she  began  to  drink  excessively  of  intoxi- 
cating liquors;  that  while  plaintiff  was  intoxicated,  and  after 
repeated  solicitations  of  defendant's  attorney  so  to  do,  plaintiff 
being  without  counsel  and  ignorant  of  her  legal  rights,  fearing 
that  defendant  would  leave  her  without  restoring  her  property 
or  any  of  it  to  her,  and  fearing  herself  in  danger  of  extreme 
maltreatment  by  defendant,  plaintiff  executed  a  quitclaim  deed 
and  bill  of  sale  conveying  to  defendant  all  of  her  said  real  and 
personal  property  for  the  sum  of  three  thousand  dollars,  piud 
her  by  defendant ;  that  plaintiff  is  unfamiliar  with  the  English 
language,  and  by  reason  thereof  she  did  not  know  the  nature 
and  contents  of  said  instruments,  and  that  by  reason  of  the  afore- 
said facts  plaintiff  fraudulently  procured  the  execution  thereof; 
that  the  value  of  said  real  estate  at  the  time  of  executing  said 
quitclaim  deed  conveying  the  same  to  defendant  was  fifteen 
thousand  dollars,  and  that  the  value  of  the  rents  and  profits 
thereof  since  November  21,  1889,  together  with  the  moneys  of 
plaintiff  in  defendant's  hands,  is  greatly  in  excess  of  three 
thousand  dollars  paid  by  defendant  to  plaintiff  at  the  time  of 
executing  said  conveyances;  that  defendant  executed  two  certain 
mortgages  on  said  real  estate  to  secure  the  sums  of  two  thousand 
five  hundred  dollars  and  four  hundred  dollars,  respectively, 
which  are  now  outstanding  liens  thereon  to  the  amount  of  said 
sums. 

Upon  the  allegations  of  her  complaint,  plaintiff  prayed  for 
judgment  canceling  said  quitclaim  deed  and  bill  of  sale,  and 
that  defendant  be  compelled  to  account  to  plaintiff  for  said 
property  and  tlie  rents  and  profits  thereof  as  trustee,  holding 
the  same  in  trust  for  the  use  and  benefit  of  plaintiff,  and  that 
the  court  compel  the  execution  of  said  trust  by  decreeing  the 
transfer  of  the  legal  title  of  said  property  to  plaintiff,  and  for 
judgment  in  favor  of  plaintiff  against  defendant  for  such  sum 
as  may  be  found  due  her  on  an  accounting. 

Defendant  first  demurred  to  the  complaint  on  the  alleged 
ground  that  the  same  failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  overruled,  and  defend* 
ant  thereupon  answered  said  complaint,  denying  plaintiff's 
alleged  ownership,  right,  title,  or  interest  in  said  property,  or 
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any  part  thereof;  and  denied  that  said  property,  or  any  portion 
thereof,  was  purchased  with  moneys  belonging  to^laintifT;  or  that 
defendant  took  and  held  title  thereof,  or  to  any  portion  thereof, 
in  trust  for  plaintiff;  and  specifically  denied  all  the  allegations 
of  the  complaint,  except  that  he  held  the  legal  title  and  posses- 
sion to  said  property,  and  that  he  and  plaintiff  had  lived 
together  in  intimate  and  oonfideutial  relations  for  about  nine 
years  prior  to  November,  1889;  but  he  denied  that  he  was 
without  means  of  support  or  source  of  revenue  during  said 
period,  and  denied  that  he  was  supported  during  that  period  by 
plaintiff.  On  the  contrary,  he  alleged  that  he  supported  plaint- 
iff. Defendant  admitted  that  plaintiff  had  accepted  from  him 
three  thousand  dollars,  and  in  consideration  thereof  executed 
said  quitclaim  deed  and  bill  of  sale  conveying  said  property 
to  defendant;  but  he  denied  specifically  all  the  facts  and  circum- 
stances alleged  by  plaintiff  relating  to  the  alleged  fraudulent 
procurement  of  the  execution  of  said  instruments.  Defendant 
also  all^d  that  all  of  said  property  was  purchased  by  him 
with  his  own  means,  and  for  his  own  use  and  enjoyment ;  that 
he  was  the  sole  owner  thereof;  and  that  plaintiff  has  not,  nor 
ever  had,  any  intierest,  right,  or  title  whatever  ther^n ;  that 
during  all  of  said  period  of  nine  years  plaintiff  knew  that  de- 
fendant was  a  married  man,  and  had  no  cause  to  expect  that 
defendant  would  marry  her,  and  denied  that  he  ever  promised 
to  marry  plaintiff,  or  ever  gave  her  any  reason  to  expect  that 
he  would  marry  her.  He  denied  that  plaintiff  ever  put  into 
his  hands  eighteen  hundred  dollars,  or  any  sum,  to  keep  for 
plaintiff;  or  that  he  had  in  his  keeping  or  detains  any  sum  of 
money  belonging  to  plaintiff,  or  in  which  plaintiff  has  any 
interest.  Denied  that  he  ever  maltreated  or  struck  plaintiff,  or 
that  through  any  such  reason  or  influence  plaintiff  began  to  use 
intoxicating  liquor  to  excess,  but  admitted  that  plaintiff  had  for 
a  long  time  been  addicted  to  the  use  of  such  liquor  to  excess. 
Having  alleged  that  he  bought  said  property  with  his  own 
funds,  and  for  his  sole  use  and  benefit,  defendant  alleged  that 
on  or  about  the  14th  of  November,  1889,  plaintiff  set  up  a 
false  and  fraudulent  claim  to  said  property,  asserting  that  she 
owned  an  interest  therein,  and  that,  ^^  although  said  claim  was 
without  any  merit  whatever,  this  defendant^  in  order  to  avoid 
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trouble  with  plaintiff,  and  to  be  relieved  of  the  annoyance  of 
her  persistent  and  offensive  demands,  offered  to  pay  her  any 
reasonable  sum  if  she  would  cease  to  molest  him,  and  would 
peaceably  and  quietly  relinquish  and  execute  to  him  a  quit- 
claim deed  of  all  said  real  estate,  and  a  bill  of  sale  of  all  of 
said  personal  property;"  that  plaintiff  agreed  to  so  relinquish 
her  claims  on  said  property,  and  cease  to  annoy  and  molest 
defendant,  if  he  would  pay  plaintiff  the  sum  of  three  thou- 
sand dollars,  which  sum,  for  the  considerations  aforesaid,  and 
not  because  plaintiff  had  any  just  claim  on  or  interest  in  said 
property,  or  any  part  thereof,  defendant  agreed  to  pay  to  plaint- 
iff; and  that  he  did  pay  her  said  sum  on  her  execution  and 
delivery  of  said  deed  and  bill  of  sale,  which  defendant  allies 
she  executed  freely  and  voluntarily,  and  with  full  understand- 
ing of  the  contents,  nature,  and  effect  thereof. 

Upon  the  trial  of  the  cause  at  the  close  of  the  introduction 
of  evidence  on  behalf  of  each  party,  the  plaintiff,  with  leave 
of  court,  amended  her  complaint  to  conform  to  the  proof,  as 
follows :  — 

^^That  the  relations  of  the  plaintiff  and  defendant  at  all 
times  when  they  lived  together  were  intimate  and  confidential ; 
that  during  all  such  time  the  defendant  exerted  an  undue 
influence  and  command  over  plaintiff;  that  all  moneys  which 
he  at  any  time  had  during  such  time,  or  at  any  time  since  meet- 
ing plaintiff,  and  the  time  of  the  execution  of  the  instruments 
hereinafter  referred  to,  were  the  moneys  of  plaintiff,  had  and 
held  by  him  as  her  agent  or  trustee,  and  that  out  of  such 
moneys  in  his  hands  as  her  agent  or  trustee  all  of  the  property 
described  in  the  complaint  was  purchased  and  paid  for;  and 
that  the  title  to  the  same  was  taken  in  the  name  of  the  defend- 
ant, by  reason  of  the  intimate  and  confidential  relations  exist- 
ing between  the  parties  hereto,  and  the  undue  influence  and 
command  by  defendant  exercised  over  plaintiff,  he  intending 
fraudulently  to  deprive  her  thereof,  and  of  all  the  funds  so  ia 
his  hands  as  her  agent  or  trustee." 

Amendment  was  likewise  made  to  tlie  answer,  denying  the 
allegations  of  said  amendment  to  the  complaint. 

The  trial  court  made  elaborate  findings  of  fact,  and  stated  its 
conclusions  of  law  in  the  case,  which  are  as  follows :  — 
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"1.  That  plaintiff  is  the  owner  and  entitled  to  the  possession 
of  the  property  described  in  the  complaint^  to  wit  [here  follows 
description  of  said  property,  which  description  is  omitted,  being 
immaterial  to  the  consideration  of  the  assignments  presented  on 
this  appeal]. 

"2.  That  the  legal  title  to  all  of  the  foregoing  property 
stands  in  the  name  of  the  defendant,  and  that  he  is  in  the  pos- 
session of  the  same,  and  collects  the  rents  and  profits  thereof. 

"3.  That  all  of  said  property  was  purchased  with  the  money 
of  the  plaintiff,  which  the  defendant  held  as  her  agent  or  trustee, 
and  that  the  defendant  has  the  legal  title  to  said  property  solely 
as  trustee  for  the  plaintiff. 

'^4.  That  the  plaintiff  and  defendant  for  a  period  of  about 
nine  years  prior  to  about  the  twenty-first  day  of  November, 
1889,  lived  together  in  New  York,  Chicago,  and  Helena,  and 
that  during  all  that  time  the  said  defendant  was  kept  and  sup- 
ported by  the  plaintiff,  and  had  no  means  of  his  own,  nor  any 
source  of  revenue,  and  was  engaged  in  no  employment,  except 
that  for  a  short  time  he  kept  a  saloon  in  Chicago,  out  of  which 
he  realized  nothing.  The  money  invested  in  this  saloon  came 
from  the  plaintiff,  and  was  obtained  by  defendant  from  her  in 
the  same  manner  as  he  obtained  all  her  money  hereafter  set  forth. 

^'5.  Plaintiff,  ever  since  her  acquaintance  with  defendant, 
lias  been  a  prostitute.  The  defendant  met  her  in  a  house  of 
prostitution,  and  has  always  been,  up  to  the  time  that  he  left 
her,  absolutely  dependent  for  his  means  of  subsistence  upon  her 
earnings,  and  has  always  lived  with  her  in  illicit  relations. 
Plaintiff,  from  the  time  of  their  cohabitation  in  1880,  was 
sincerely  attached  to  defendant,  and  up  to  a  short  period  of 
time  after  defendant  returned  from  France  she  willingly  trusted 
him,  in  the  most  confident  and  trustful  manner,  and  continued 
to  maintain  him  by  moneys  received  from  her  prostitution,  and 
the  prostitution  of  women  who  lived  with  her  in  her  several 
houses  of  ill-fame.  Defendant  exerted  a  very  strong  influence 
and  power  over  plaintiff.  She  surrendered  to  him  all  moneys 
realized  by  her  as  the  receipts  of  her  ill-fame.  He  promised 
to  marry  her,  and  told  her  that  when  they  acquired  sufficient 
property  to  maintain  them  that  she  would  abandon  her  life  of 
prostitution.    She  believed  what  he  said  to  her|  and  under  such 
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belief,  and  \?hile  placing  in   bim  unlimited  oonfidence^  she 
trusted  him. 

"6.  From  money  obtained  from  plaintiff's  prostitution,  and 
a  house  of  prostitution  kept  by  her,  certain  property  was  pur- 
chased and  paid  for  in  New  York  City,  the  title  of  which  was 
taken  in  defendant's  name.  About  1884  plaintiff  and  defend- 
ant went  to  Chicago.  She  bought  property  in  Chicago  with 
money  realized  from  the  sale  of  the  New  York  property.  While 
in  Chicago,  plaintiff  continued  her  prostitution  —  kept  a  house 
of  ill-fame,  and  turned  over  the  receipts  from  all  sources  to 
defendant. 

"7.  In  Chicago  defendant  was  started  in  the  saloon  business 
by  money  advanced  him  by  plaintiff,  but  the  venture  proved  a 
failure. 

'^8.  Plaintiff  came  to  Helena  in  1885.  Defendant  soon 
followed  her.  He  brought  iVith  him  the  proceeds  of  the  sale 
of  the  Chicago  property.  In  Helena  they  lived  in  the  same 
illicit  way.  She  was  a  prostitute,  and  ran  a  house  of  prostitu- 
tion. He  did  nothing,  except  the  marketing  and  to  collect  the 
rentals  of  and  for  plaintiff's  houses.  She  continued  to  turn 
over  to  him  all  moneys  made  by  her,  and  he  deposited  the 
money  in  the  bank  in  his  name. 

*^  9.  From  the  money  brought  as  aforesaid  by  defendant  from 
Chicago,  and  from  that  obtained  by  plaintiff  as  hereinbefore  set 
forth,  of  the  real  estate  above  described,  lot  six  (6)  in  block 
twenty-seven  (27),  and  that  portion  of  lot  five  (6)  in  the  same 
block,  described  by  metes  and  bounds,  were  purchased;  and 
afterwards,  at  various  intervals,  from  the  rentals  of  the  property 
previously  acquired,  and  the  receipts  of  the  bawdy-house  run  by 
plaintiff,  all  of  which  were  deposited  as  they  accumulated  in  one 
bank  account  by  and  in  the  name  of  defendant,  the  remainder 
of  the  property  herein  and  in  the  complaint  described  was  pur- 
chased and  paid  for.  The  title  to  this  property  was  taken  in 
each  instance  in  the  name  of  the  defendant.  Tlie  plaintiff 
several  times  mentioned  to  the  defendant  that  the  title  to  the 
property  being  acquired  should  be  taken  in  her  name,  but  the 
defendant  assured  her  that  it  was  all  right;  that  he  would  marry 
her,  and  never  leave  her.  She  acceded  and  trusted  implicitly  in 
him.     He  is  a  man  of  considerable  education  and  intelligence. 
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and  nnscrupQlous  business  capacity.  She  is  ignorant  and  illit- 
erate, and  was  at  all  times  wholly  subservient  to  his  wishes  and 
commands. 

'^10.  That  the  relations  of  the  plaintiff  and  defendant  at  all 
times  when  they  lived  together  were  intimate  and  confidential; 
that  during  all  such  time  the  defendant  exercised  an  undue 
influence  and  command  over  plaintiff;  that  all  moneys  which 
lie  at  any  time  had  during. such  time,  or  at  any  time  since  meet- 
ing plaintiff,  and  the  time  of  the  execution  of  the  instruments 
hereinafter  referred  to,  were  the  moneys  of  plaintiff,  had  and 
held  by  him  as  her  agent  or  trustee,  and  that  out  of  such  moneys 
in  his  hands  as  her  agent  or  trustee,  all  of  the  property  described 
in  the  complaint  was  purchased  and  paid  for;  and  that  the  title 
to  the  same  was  taken  in  the  name  of  the  defendant  by  reason 
of  the  intimate  and  confidential  relations  existing  between  the 
parties  hereto,  and  the  undue  influence  and  command  by  defend- 
ant exercised  over  plaintiff,  he  intending  fraudulently  to  deprive 
her  thereof^  and  of  all  the  funds  so  in  his  hands  as  her  agent  or 
trustee. 

"11.  During  the  summer  of  1889  the  defendant  went  to 
France,  and  upon  his  return,  about  October  10, 1889,  the  plaint- 
iff drew  out  of  the  bank  and  turned  over  to  him,  as  she  had 
always  theretofore  done,  the  proceeds  of  her  receipts  during  his 
absence,  thirteen  hundred  and  fifty  dollars. 

"  12.  While  in  France  defendant  frequently  wrote  plaintiff, 
addressing  her  as  Annie  Sully.  His  letters  abounded  in  terms 
of  affectionate  endearment.  Usually  they  began,  'My  Dear 
Wife.' 

'^  13.  Immediately  after  her  turning  over  to  him  the  amount 
of  her  savings  during  his  absence  he  began  to  abuse  and  mal- 
treat her,  and  frequently  beat  her  so  that  her  face  was  bruised 
and  blackened.  He  brought  with  him  another  woman  from 
France.  The  plaintiff  learned  of  this.  She  began  to  drink, 
and  was  drunk  almost  continuously  for  some  weeks  previous  to 
November  21,  1889,  on  which  day  she  executed  the  quitclaim 
deed  and  bill  of  sale  described  in  the  complaint.  During  all 
this  time  he  was  uttering  complaints  against  her,  and  endeavor- 
ing to  get  her  to  yield  to  a  separation.  He  brought  an  attorney 
several  times  to  see  her  with  a  view  to  procure  her  to  execute 
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some  instraments,  but  she  refused.  He  repeatedly  solicited  her 
to  sign  these  instruments  when  she  was  drunk.  She  was  afraid 
lest  defendant  should  do  her  further  harm  if  she  refused  to  sign, 
and  yet  she  loved  him  and  clung  to  him.  She  feared  he  would 
abandon  her  without  any  provision.  She  was  still  under  his 
peculiar  and  strange  influence,  and  subservient  to  his  wishes, 
as  she  always  had  been.  Finally,  she  hoped  and  expected  that 
their  separation  would  be  only  temporary,  and  that  he  would 
return  to  her  and  marry  her,  as  they  had  agreed.  She  never 
kiliew  he  was  married,  if  he  was.  Under  these  circumstances, 
she  finally  went  with  him  to  the  office  of  his  attorney,  signed 
a  quitclaim  deed  of  all  the  real  estate,  and  a  bill  of  sale  of  all 
the  personal  property,  described  in  the  complaint.  For  this  he 
gave  her  three  thousand  dollars. 

"14.  The  property  conveyed  it  is  conceded  was  worth  at 
least  eight  thousand  dollars.  The  deeds  had  been  drawn  up  a 
week  before.  They  were  hastily  read  over  to  her.  She  was 
not  actually  drunk  when  she  executed  them,  but  she  had  been 
on  a  debauch  for  a  month  before;  she  was  nervous,  frightened, 
and  distressed,  was  under  his  influence,  had  no  counsel,  pro- 
fessional or  otherwise,  and  no  accurate  idea  of  the  contents  of 
the  papers.     She  speaks  English  poorly. 

**  15.  The  money  he  paid  her  was  derived  from  what  she  gave 
him  on  his  return  from  France,  and  two  mortgages  he  executed 
to  raise  the  remainder — one  for  two  thousand  five  hundred 
dollars,  and  one  for  four  hundred  dollars — on  the  property  in 
controversy. 

"16.  The  claim  in  the  answer  that  he  gave  her  three  thou« 
sand  dollars  to  avoid  molestation  or  her  persistent  or  offensive 
demands  is  not  true.  In  his  letters  to  her  from  France  he 
wrote  her  of 'our  property,'  and  thus  recognized  her  rights  in 
the  property. 

"  17.  From  the  property  so  on  the  twenty-first  day  of  Novem- 
ber, 1889,  conveyed  to  him,  defendant  has  collected  rents  in  excess 
of  proper  offsets  to  the  amount  of  three  thousand  dollars.'' 

Conclusions  of  law : — 

"1.  The  defendant  had  no  interest  of  any  kind  or  character 
in  the  title  to  or  ownership  of  any  of  the  property  described  in 
plaintiff's  complaint. 
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''2.  The  defendant,  by  fraud,  misrepresentation,  and  artifice, 
secured  an  undue  influence  over  plaintiff^  and  exerted  the  same 
to  her  great  damage; 

^^3.  That  defendant  is  a  trustee  for  plaintiff,  and  as  such 
holds  all  the  property  described  in  the  complaint  in  his  name. 

'^  4.  That  the  plaintiff  is  entitled  to  a  decree  adjudging  her  to 
be  the  owner  of  all  the  property  described  in  the  complaint. 

'^5.  That  the  deed  and  bill  of  sale  by  plaintiff  to  defendant, 
executed  Noveml^er  21,  1889,  should  be  set  aside  as  fraudulent. 

^'6.  That  plaintiff  have  judgment  against  said  defendant  for 
the  amount  by  her  turned  over  to  defendant  on  his  return  from 
France,  thirteen  hundred  and  fifty  dollars,  and  the  amounts  of 
rents  by  him  collected,  three  thousand  dollars,  less  seven  hun- 
dred dollars,  which  it  is  conceded  have  been  paid  on  the  mort- 
gages, and  one  hundred  dollars,  the  difference  in  the  sum  raised 
by  defendant  by  mortgaging  the  property  and  the  sum  paid  by 
plaintiff,  with  interest  on  these  sums  estimated  at  one  hundred 
dollars;  that  is,  that  plaintiff  have  judgment  for  three  thousand 

five  hundred  dollars  against  defendant.'^ 

* 
3Ia8S€7ia  Bxdlardj  for  Appellant. 

The  demurrer  to  the  amended  complaint  should  have  been 
sustained.  Plaintiff  nowhere  alleges  that  all  of  the  purchase 
price,  or  even  that  any  part  of  the  purchase  price  was  paid  at 
the  time  of  making  the  purchase,  or  prior  to  the  time  of  making 
the  purchase,  or  that  she  became  in  any  way  responsible  for  the 
payment  thereof.  Nor  does  plaintiff  allege  that  the  agreement 
between  herself  and  the  defendant,  with  reference  to  the  trust, 
was  in  writing.  We  submit  that  the  allegations  of  the  com- 
plaint were  not  sufScient  to  set  up  a  resulting  trust  If  it  was 
sought  to  set  up  an  express  trust  by  an  agreement,  then  the 
agreement  should  have  been  in  writing,  being  within  the  statute 
of  fraCUds.  A  trust  results  to  him  who  pays  the  consideration 
for  an  estate,  when  the  title  is  taken  in  the  name  of  another. 
Such  trust,  however,  must  have  arisen  at  the  time  the  purchase 
was  made,  and  the  whole  consideration  must  have  been  paid  or 
secured  at  the  time,  or  prior  to  the  purchase.  If  any  part  of 
the  purchase  price  is  paid  by  the  party  who  takes  the  title,  or 
if  he  secures  any  part  by  note  or  mortgage,  and  the  party  seek- 
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ing  to  establish  the  trust  does  not  become  at  the  time  responsible 
to  the  vendor  for  the  payment  of  the  balance  of  the  purchase 
price,  no  trust  arises.  The  money  must  be  paid  on  or  before 
the  execution  of  the  conveyance  and  not  after,  and  no  subse- 
quent payment  or  advance  can  affect  the  question  of  the  trust. 
It  is  juced  and  fixed  definitely  and  absolutely  ai  the  lime  of  the 
conveyance.  The  complaint  should  state  sufficient  facts  to  show 
not  only  that  the  property  was  purchased  with  the  money  of  the 
plaintiff^  but  that  the  money  was  furnished  at  the  time  of,  or 
X}rior  to  the  time  of^  the  purchase,  or  that  the  plaintiff  became 
herself  responsible  to  the  party  from  whom  the  property  was 
purchased.  It  is  not  sufficient  to  allege  that  the  property  was 
purchased  with  the  money  of  the  plaintiff,  but  the  complaint 
should  show  that  the  money  was  furnished  at  or  before  the 
time  of  the  purchase.  {DwAe  v.  Fordy  138  U.  S.  692.)  A 
trust  results  where  there  is  no  agreement,  and  by  operation  of 
law;  but  where  there  is  an  agreement  the  statute  of  frauds  con- 
trols. (Comp.  Stats.  §  217,  p.  661.)  Plaintiff  in  this  case 
alleges  that  the  trust  under  which  she  claims  was  by  agreement. 
If  by  agreement  it  is  not  by  operation  of  law,  and  if  not  by 
operation  of  law  the  statute  of  frauds  controls.  Drunkenness 
is  of  itself  no  sufficient  defense  unless  in  such  degree  as  to  take 
away  the  ability  to  consent.  {Wade  v.  Colvert^  2  Mill.  Const. 
27;  12  Am.  Dec.  662,  and  note.)  Plaintiff  does  not  show  that 
any  misrepresentation  was  made  to  her  with  reference  to  the 
character  of  the  instrument  she  was  requested  to  sign,  or  that 
she  made  any  inquiry  as  to  its  nature  or  effect,  nor  does  she  set 
out  any  facts  that  would  excuse  her  or  justify  her  in  asking  her 
that  the  instrument  signed  by  her  should  be  set  aside.  From 
all  that  appears  in  the  complaint  if  she  was  ignorant  of  the 
contents  of  the  instrument,  it  was  because  she  did  not  make  anv 
effort  to  ascertain  what  the  contents  were.  She  was  under  no 
threats  at  the  time,  and  does  not  allege  that  her  intoxi(»ition 
was  such  as  to  take  away  her  ability  to  comprehend  what  she 
was  doing.  She  does  not  even  set  forth  the  fact  that  she  was 
acting  under  any  threat  at  the  time,  or  that  she  was  in  danger 
of  any  violence.  Duress  exists  where  there  has  been  violence, 
actual  or  threatened,  sufficient  in  the  eyes  of  the  law  to  over- 
come the  mind  and  will  of  a  person  of  ordinary  firmness,  and 
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unless  the  complaint  sets  forth  facts  of  that  character  it  is  insuf- 
ficient. (Note  to  Hatter  v.  GreenleCy  26  Am.  Dec,  374.)  If 
true  that  the  plaintiff  was  unfamiliar  with  the  English  lan- 
guage that  would  be  no  excuse  for  her.  She  had  a  right  to 
demand  a  translation  of  the  document  or  such  explanation  as 
would  satisfy  her.  She  does  not  allege  any  attempt  on  her 
part  to  ascertain  the  meaning  of  the  paper,  or  any  false  repre- 
sentation as  to  its  contents.  She  is  therefore  in  no  position  to 
ask  to  be  relieved  from  the  effect  of  signing  the  instrument  on 
account  of  either  duress,  misrepresentation,  or  fraud.  The 
findings  of  fact  do  not  sustain  the  conclusions  of  law  and  the 
decree.  The  court  finds  in  the  opinion  that  only  a  portion  of 
the  purchase  money  was  furnished  by  the  plaintiff  at  the  time 
of  the  purchase  of  the  several  pieced  of  property,  and  tliat  he 
executed  his  own  notes  and  mortgages  to  secure  the  balance  due 
on  the  purchase  price.  To  the  same  effect  are  the  findings  of 
the  court.  The  payment,  in  order  to  raise  a  resulting  trust, 
must  be  for  some  specific  part  or  distinct  interest  in  the  estate. 
(2  Devlin  on  Deeds,  §  1150;  McOawan  v.  McOowaUj  14  Gray, 
119;  74  Am.  Dec.  668,  and  cases  cited;  Olcott  v.  Bynurriy  17 
Wall,  59 ;  "Neill  v.  Keesty  51  Am.  Dec.  755,  note ;  2  Pomeroy's 
Equity  Jurisprudence,  §  1037;  1  Perry  on  Trusts  and  Trustees, 
§  133;  1  Leading  Cases  in  Equity  [4  Am.  ed.],  337;  Botsford 
V.  Burr,  2  Johns.  Ch.  408 ;  Dude  v.  Ford,  138  U.  S.  Rep.  587; 
Baker  v.  Vining,  30  Me.  121;  50  Am.  Dec.  620;  Turner  v.  Nye, 
7  Allen,  184;  Snow  v.  Paine,  114  Mass.  526;  Niver  v.  G'ane, 
98  N.  Y.  47;  Rogers  v.  Murray,  3  Paige,  397;  Oase  v.  Codding, 
38  Cal.  191;  Pinnock  v.  Clov^h,  16  Vt  508 ;  42  Am.  Dec.  521; 
White  V.  Carpenter,  2  Paige,  238.) 

T.  J.  Walsh,  for  Bespondent. 

The  ruling  of  the  court  on  the  demurrer  to  the  complaint  is 
immaterial,  as  the  defendant  answered  over,  if  the  complaint  as 
it  now  stands  and  the  findings  support  the  decree.  The  appel- 
lant cannot  help  out  his  case  by  any  argument  drawn  from 
statements  made  by  the  court  in  the  written  opinion  filed. 
Although  the  statute  directs  that  a  copy  of  the  opinion,  if  one 
is  filed,  be  transmitted  on  appeal,  it  forms  no  part  of  the  judg- 
ment roll.    (Code  Civ.  Proc.  §  306 ;  Fant  v.  Tandy,  7  Mont. 
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443.)  The  matter  before  the  court  is  therefore  resolved  into 
the  question,  namely:  Is  it  neoessarj  that  it  should  appear 
affirmatively  from  the  complaint  and  findings  that  the  entire 
purchase  price  was  advanced  by  plaintiff  prior  to  the  time  the 
legal  title  was  vested  in  the  defendant  ?  The  full  force  of  the 
authorities  cited  is  conceded.  They  doubtless  all  fully  sustain 
the  proposition  that  in  the  case  of  a  simple  recalling  trust,  the 
trust  must  arise^  if  at  all,  at  the  time  of  the  purchase.  *'  It 
does  not  arise  upon  payment  after  the  execution  of  the  deeds 
upon  an  agreement  made  afterwards/'  as  it  is  expressed  in  Gee 
v.  Gee^  2  Sneed,  395.  If  the  case  at  bar  presented  the  simple 
proposition  of  the  plaintiff  furnishing  the  money,  and  the  title 
being  taken  in  the  name  of  the  defendant^  for  nothing  further  is 
required  to  raise  a  resulting  trust,  then  the  authorities  dted 
might  be  controlling.  But  the  facts  as  they  appear  from  the 
complaint,  as  well  as  from  the  findings,  take  the  case  entirely 
out  of  the  operation  of  the  rule  appealed  to,  and  make  appli- 
cable  the  law  expressed  in  Perry  on  Trusts  and  Trustees,  section 
166, as  follows:  ^^If  a  person  obtains  the  legal  title  to  property 
by  such  arts  or  circumstances  of  circumvention,  imposition,  or 
fraud,  or  if  he  obtains  it  by  virtue  of  a  confidential  relation  and 
inftaenoe  under  such  circumstances  that  he  ought  not,  according 
to  the  rules  of  equity  and  good  conscience,  to  hold  and  enjoy  the 
beneficial  interest  of  the  property,  courts  of  equity,  in  order  to 
administer  complete  justice  between  the  parties,  will  raise  a  trust 
by  construction  out  of  such  circumstances  or  relations;  and  this 
trust  they  will  fasten  upon  the  property  in  the  hands  of  the 
offending  party,  and  will  convert  him  into  a  trustee  of  the  legal 
title,  and  will  order  him  to  hold  it  or  execute  the  trust  in  such 
manner  as  to  protect  the  rights  of  the  defrauded  party,  who  is 
the  beneficial  owner."  (See,  also,  Pomeroy  on  Equity  Juris- 
prudence, §  1063.)  To  raise  such  a  trust,  known  to  the  law  as 
a  constructive  trust,  it  is  entirely  immaterial  whether  the  cestvi 
que  trust  ftimishes  the  money  before  or  after  the  title  passes. 
Although,  in  the  case  of  a  simply  resulting  trust,  the  payment 
must  be  made  at  or  before  the  delivery  of  the  deed,  yet  where  a 
trustee  has  in  his  hands  funds  of  the  cestui  que  trust,  and  applies 
them  in  acquiring  property  in  his  own  name,  it  is  immaterial 
whether  payment  is  made  before  or  aft;er  the  delivery  of  the 
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deed.  (Lehman  v.  Lewis,  62  Ala.  129;  Atkinson  v.  Ward,  47 
Ark.  533;  Lawson's  Rights,  Remedies,  and  Practice,  §  2016; 
Turner  v.  Petigrew,  6  Humph.  438.)  It  is  declared  in  Atkinson 
Y.  Ward,  supra,  that  the  rule  invoked  by  appellant  has  no 
application  to  a  case  where  a  relation  of  trust  or  confidence  exists 
between  the  parties.  And  in  Robertson  v.  Robertson^  9  Watts, 
32,  that  fraud  in  the  original  transaction  destroys  its  operation. 
The  fraud  so  operative  may  be  actual  or  constructive,  such  as 
springs  from  the  breach  of  a  fiduciary  obligation.  (Pomeroy  on 
Equity  Jurisprudence,  §  1044;  Brison  v.  Brison,  75  Cal.  529; 
7  Am.  St.  Rep.  189.)  The  principles  announced  have  been 
frequently  applied  by  the  courts  to  cases  similar  to  the  one  at 
bar.  {Methodist  Episcopal  Churoh  v.  Jaques,  1  Johns.  Ch.  450; 
Persons  v.  Persons,  25  N.  J.  Eq.  250 ;  Cunningham  v.  BeU,  83 
N.  C.  328;  EeOer  v.  Kdler,  45  Md.  269;  Wood  v.  Robe,  96 
N.  Y.  422;  48  Am.  Rep.  640;  Bowler  v.  Curler,  Nevada,  Apr. 
6,  1891,  26  Paa  Rep.  226;  Springer  v.  Young,  14  Or.  280.) 

Harwood,  J.  —  Appellant  does  not  attack  any  of  said  find- 
ings on  the  ground  that  the  same  are  not  supported  by  the 
evidence. 

The  first  point  insisted  on  by  appellant's  counsel  is  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  it  is  nowliere  alleged  that  all  the  purchase  price, 
or  even  that  any  part  thereof,  was  paid  at  the  time  of  making 
the  purchase,  or  prior  to  that  time,  or  that  plaintifiT  became  in 
any  way  responsible  for  such  payment. 

The  allegations  of  the  complaint  are  that  said  property  "was 
purchased  with  the  money  of  this  plaintiff,  and  that  defendant 
at  all  times  since  the  same  was  conveyed  to  him  held  the  same 
solely  as  trustee  for  plaintiff;"  and  again:  "That,  while  the 
relations  between  plaintiff  and  defendant  were  as  hereinbefore  set 
forth,  out  of  the  earnings  and  money  of  this  plaintiff  she  pur- 
chased the  property  hereinbefore  set  forth,  and  permitted  the 
title  to  the  same  to  be  taken  in  the  name  of  the  said  defendant ;" 
and  again  it  is  alleged,  in  the  amendment  to  the  complaint 
allowed  by  the  court,  "  that  the  relations  of  plaintiff  and  defend- 
ant at  all  times  when  they  lived  together  were  intimate  and 
oonfidential;  that  during  all  such  time  defendant  exerted  an 
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undue  Influence  and  command  over  plaintiff;  that  all  moneys 
which  he  at  any  time  had  during  such  time,  or  at  any  time  since 
meeting  plaintiff,  and  the  time  of  execution  of  the  instruments 
hereinafler  referred  to,  were  the  moneys  of  plaintiff,  had  and 
held  by  him  as  her  agent  or  trustee,  and  that  out  of  such  moneys 
in  his  hands,  as  her  agent  or  trustee,  all  of  the  property  de- 
scribed in  the  complaint  was  purchased  and  paid  for/' 

Appellant's  counsel  cites  and  quotes  some  passages  from  the 
opinion  of  the  court  in  Ducie  v.  Ford,  138  U.  S,  591,  in  sup- 
port of  his  contention  that  the  complaint  in  the  case  at  bar  is 
insufficient  in  the  respect  above  mentioned.  It  seems  to  us  that 
a  reading  of  that  case  will  suffice  to  indicate  the  vast  distinction 
between  it  and  the  one  at  bar,  not  only  as  to  the  facts  involved, 
but  as  to  the  particular  allegations  under  discussion.  In  the 
case  of  Dtude  v.  Ford,  supra,  the  court  found  difficulty  in  ascer- 
taining, from  the  allegations  of  the  complaint,  what  proportion 
of  the  money  necessary  to  make  the  purchase  was  contributed 
by  plaintiff,  and  whether  the  various  alleged  contributions  were 
made  by  plaintiff  before  or  after  the  purchase  was  actually  made. 
These  inquiries  were  embarrassed  and  obscured  by  the  peculiar 
allegations  of  the  complaint  in  that  respect,  and  finally,  the 
uncertainty  was  deepened  by  the  tender  of  an  offer  in  the  com- 
plaint to  pay  to  defendant  any  residue  which  might  be  necessary 
to  make  up  the  one  half  of  the  funds  required  to  purchase  the 
property  in  question,  which  tender  came  long  after  the  purchase 
and  payment  of  the  purchase  price  had  been  made  by  defend- 
ant. This  was  said  to  imply  an  admission  that  plaintiff  did  not 
know  whether  or  not  he  had  furnished,  prior  to  the  purchase, 
the  consideration  paid  for  the  interest  which  he  claimed.  It 
seems  in  that  case,  as  the  court  construed  the  complaint,  it  was 
shown  that  the  purchase  and  conveyance  were  made  (namely,  the 
procurement  of  patent  by  defendant),  and  thereafter  from  time 
to  time  plaintiff  furnished  sums  of  money  as  his  portion  towards 
procuring  one-half  interest  in  the  land.  Upon  this  state  of  &cts 
it  was  held  that  the  complaint  did  not  show  facts  sufficient  to 
raise  a  resulting  trust,  because  such  trust  must  have  arisen  when 
the  purchase  was  made,  and  could  not  have  resulted  in  £ivor  of 
plaintiff  by  reason  of  his  having  furnished  the  funds  to  make  the 
purchase  of  the  interest  in  question,  when  in  &ct  it  was  not 
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shoNvn  that  he  had  furnished  said  funds  prior  to  or  at  the  time 
of  purchase  and  payment  for  the  land.  That  is  a  very  different 
state  of  facts  than  the  showing  in  the  case  at  bar^  where  it  is 
alleged  that  the  entire  property  "  was  purchased  with  the  money 
of  this  plaintiff!"  There  is  no  such  ambiguity,  uncertainty^  or 
doubtful  implications  in  the  allegations  of  the  complaint  in  the 
case  at  bar.  The  allegation  is  repeatedly  made  in  the  complaint 
before  us,  without  equivocation,  to  the  effect  that  the  entire  con- 
sideration paid  in  the  purchase  of  said  property  came  out  of 
plaintiff's  funds  in  the  hands  of  defendant.  It  was  so  found 
by  the  court,  and  we  think  the  allegation  of  the  complaint  in 
that  respect  is  sufficient. 

Under  such  a  state  of  facts,  where  one  furnishes  the  funds 
used  in  the  purchase,  and  the  mere  legal  title  is  placed  in  the 
holding  of  another,  a  trust  results  in  favor  of  the  one  whose 
funds  purchased  the  property,  "by  operation  of  law;"  and 
therefore  the  showing  of  that  state  of  facts  by  parol  evidence  is 
not  barred  by  the  statutes.     (Comp.  Stats.  §§  217,  215,  div.  5.) 

Appellant's  counsel  contends  that  the  allegations  set  forth  in 
the  complaint  as  grounds  for  the  cancellation  of  the  instruments, 
whereby  defendant  procured  from  plaintiff  the  relinquishment 
and  conveyance  of  said  property  to  himself,  are  insufficient  to 
support  a  decree  to  that  end.  Counsel  argues  that,  where 
drunkenness  of  one  of  the  contracting  parties  is  relied  on  as 
ground  for  annulling  the  contract^  such  intoxication  must  be 
of  a  degree  sufficient  to  disable  the  mental  faculties  and  tempo- 
rarily paralyze  the  will  power,  which  was  not  found  in  this 
case.  It  is  further  urged  by  counsel  for  appellant  that  no  mis- 
representation was  alleged  or  found  to  have  been  made  by 
defendant  or  his  attorney,  or  any  other  person,  as  to  the  nature 
and  effect  of  said  instruments  which  defendant  procured  from 
plaintiff;  and  that,  if  plaintiff  was  unfamiliar  with  the  Eng- 
lish language,  she  does  not  show  that  she  made  any  effort  to 
ascertain  the  nature,  contents,  and  effect  of  said  instruments; 
nor  is  there  alleged  or  found  any  fact  showing  that  defendant 
or  any  person  misinformed  plaintiff  thereabout,  or  prevented 
her  from  obtaining  full  information  on  that  subject.  These 
points  raised  by  appellant's  counsel  must  be  admitted  as  being 
the  state  of  the  case,  as  shown  by  the  pleadings  and  findings. 

Vol.  Zn.— 24. 
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It  is  unneoessary  for  as  to  inquire  what  might  be  the  conclusion 
reached  in  a  given  case,  where  the  contracting  parties  stood  on 
an  equality  towards  one  another  and  the  subject-matter  of  the 
contract,  and  dealt  with  equal  independence  and  freedom ;  and 
the  only  ground  set  up  for  avoiding  a  contract  made  under 
those  circumstances  was  such  intoxication  and  ignorance  of  the 
language  and  nature  and  effect  of  the  contract,  as  shown  by 
the  findings  in  this  case.  It  may  be  that  in  such  a  case,  where 
no  misrepresentation  as  to  the  nature  and  effect  of  the  instru- 
ment, or  other  circumstances  of  duress  or  fraud,  appeared,  and 
the  executing  party  appeared  to  have  been  negligent  in  seeking 
information  or  advice,  if  it  was  needed  or  desired,  and  had 
indulged  in  the  use  of  intoxicants  as  found,  but  at  the  time  of 
making  the  contract  was  not  intoxicated  to  any  great  extent,  or 
to  the  extent  of  obscuring  the  understanding  or  disarming  the 
will  of  the  complaining  party,  a  court  of  equity  would  not  find 
that  the  case  presented  grounds  sufficient  to  annul  the  contract. 
But  such  a  case  as  just  described,  where  the  contracting  parties 
stood  in  an  attitude  of  independence  towards  one  another,  with 
no  circumstances  of  oppression  or  arbitrary  dictation  involved, 
is  not  a  true  description  of  the  case  here  under  consideration. 
In  this  case  there  are  other  conditions  shown,  beside  which  the 
intoxication,  and  the  ignorance  of  the  language,  nature,  and 
effect  of  said  instruments  on  the  part  of  plaintiff,  become 
matters  of  minor  consequence.  Is  it  not  shown  that  this 
party  defendant  procured  those  conveyances  by  pretending  to 
pay  plaintiff  three  thousand  dollars  of  her  own  money — money 
received  from  her  in  trust,  and  procured  from  rents  and  the 
hypothecation  of  her  real  estate?  Was  this  not  an  utter  fail- 
ure of  consideration?  And,  further,  were  there  circumstances 
of  duress  and  oppression  shown  by  the  allegations  of  the  com- 
plaint and  findings  of  the  court?  If,  when  the  transaction  was 
accomplished,  plaintiff  had  held  the  legal  title  to  her  propertv, 
or  the  disposal  of  it  had  been  at  her  absolute  and  independent 
command  without  fear  of  defendant,  and  he  had  bought  it  and 
paid  three  thousand  dollars  of  his  own  money  therefor,  it  would 
be  pertinent  to  inquire  as  to  how  much  force  should  be  given 
to  the  allegations  and  findings  concerning  the  intoxication  of 
plaintiff  at  the  time  of  executing  the  conveyances,  and  her  io-uo- 
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ranoe  of  the  contents  and  effect  thereof.     What  was  plaintiff's 
position  in  respect  to  defendant  and  said  property  at  the  time 
he  procured  said  conveyances?    She  did  not  hold  the  title  or 
possession  of  her  property.     He  held  it  in  his  grasp;  and  his 
answer  shows  that  he  claimed  it  to  be  entirely  his  own^  although 
his  claim  was  in  fact  an  arbitrary,  false,  and  fraudulent  assump- 
tion, according  to  the  findings  of  the  court.     His  position,  as 
set  forth  in  his  answer,  was  that  plaintiff  had  ^^set  up  a  false 
and  fraudulent  claim  to  said  property,  asserting  that  she  had 
an  interest  therein;''  that  such  claim  was  '^ without  any  merit 
whatever."     He  desired  "  to  be  relieved  of  the  annoyance  of 
her  persistent  and   offensive  demands."  '  These  deipands,  in 
respect  to  her  property  which  he  had  in  his  possession  and 
Dame,  were  offensive  to  him.     He  denied  her  claim,  and,  hav- 
ing obtained  from  her  the  possession  and  title  of  said  property 
and  nine  years  of  support  in  dissolute  ease  and  pleasure  through 
the  misplaced  but  generous  confidence  of  plaintiff;  and  also 
having  an  alliance  with  another  woman,  and  apparently  no 
longer  any  reason  to  use  his  art  in  winning  the  confidence  of 
and  deluding  plaintiff;  and  having  the  strength  of  a  man,  as. 
against  a  woman,  his  real  nature  and  designs  were  unmasked,., 
and  he  emphasized,  his  denial  of  plaintiff's  rights,  and  his  own. 
false  and  fraudulent  claims  to  her  property,  by  brutal  assault 
and  beating  of  plaintiff,  whose  benefaction  he  had  so  largely 
enjoyed.     There  is  no  statement  in  the  findings  to  show  any 
provocation  for  such  assault,  unless  it  was  plaintiff's  "offensive" 
claims  of  her  own  property  in  defendant's  possession.     Defend- 
ant desired  to  be  rid  of  plaintiff,  and  yet  retain  the  greater  part 
of  her  property,  which  her  confidence  and  trust  in  him,  and  his 
influence  over  her  mind,  had  caused  her  to  put  into  his  name 
and  possession.     He  was  possessed  of  intelligence,  education,, 
and  business  capacity.     Her  condition  at  the  the  time  of  said 
transaction  is  sufficiently  described  in  the  foregoing  findings. 
In  addition  to  her  disgrace  and  dissipation,  she  was  betrayed,, 
spumed,  abused,  beaten,  and  thrust  out  of  her  property,  and 
her  rights  denied  even  by  defendant,  so  long  the  consort  of  her 
ill^itimate  pursuit,  the  sharer  of  its  rewards,  and  the  recipi- 
ent of  her  confidence,  favors,  and  support.     He  confronted  her 
now  as  an  imperious  enemy,  and  when  she  ventured  to  assert 
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her  rights  to  her  property  in  his  possession  her  "ofiensive 
demands'^  were  repelled  by  assault  from  defendant.  All  this 
is  shown  by  his  answer  to  the  complaint  and  the  findings  of 
the  court.  Under  these  exasperating  circumstances  she  drank 
deeper  of  the  cup  of  intoxication^  and  as  stated  in  the  find- 
ings, "was  drunk  almost  continuously  for  some  weeks  previ- 
ous to  November  21,  1889,  on  which  day  she  executed  the 
quitclaim  deed  and  bill  of  sale  described  in  the  complaint ;'' 
all  of  which,  no  doubt,  contributed  to  further  the  fraudu- 
lent designs  of  defendant.  The  findings  show  that  "he  re- 
peatedly solicited  her  to  sign  these  instruments  when  she  was 
drunk."    . 

With  these  advantages  defendant  procured  counsel  to  aid 
him,  and  with  these  circumstances  of  arbitrary  and  brutal 
dominance,  intimidation,  and  oppression,  without  pretending  to 
negotiate  with  plaintiff  or  consult  her  "  free  will "  as  to  her  prop- 
erty rights ;  but  claiming  to  be  absolute  owner  of  her  property, 
denying  her  rights,  denouncing  her  claims  as  "false  and  fraudu- 
lent" and  "without  any  merit  whatever;"  but,  as  defendant 
says  in  his  answer,  "in  order  to  avoid  trouble  with  plaintiif  and 
be  relieved  of  the  annoyance  of  her  persistent  and  offensive 
demands,  he  offered  to  pay  her  any  reasonable  sum  if  she  would 
cease  to  molest  him."  These  were  the  conditions  under  which 
plaintiff  was  led  to  relinquish  her  right  to  admittedly  eight 
thousand  dollars^  worth  of  property,  in  order  to  escape  utter 
spoliation  at  the  hands  of  this  defendant.  These  were  the  terms 
dictated  by  defendant  as  the  conditions  on  which  he  proposed  to 
sever  his  relations  with  plaintiff.  It  may  be  a  matter  of  surprise 
that  he  was  so  liberal  in  his  settlement  with  her,  considering 
his  conduct  altogether.  But  probably  taking  into  account  the 
many  other  benefits  he  had  received  from  plaintiff,  and  that  the 
only  capital  he  had  on  the  commencement  of  his  business  career 
with  plaintiff  was  a  trunk  pawned  at  a  neighboring  bawdy- 
house,  he  arrived  at  the  conclusion  that  he  could  consent  to 
leave  with  plaintiff  said  portion  of  her  property  on  parting 
company  with  her. 

We  have  no  hesitation  in  affirming  the  holding  of  the  trial 
court  that  said  conveyances  were  procured  through  duress  and 
fraud,  and  ought  to  be  canceled. 
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The  opinion  of  the  learned  trial  judge  is  In  the  record.  He 
Bommed  up  the  case  as  follows: — 

^'Firdf  was  the  relationship  existing  between  plaintiff  and 
defendant  of  such  a  nature  as  to  make  him  a  trustee  and  her  a 
cestui  que  trustf  and^  seoondly,  if  such  a  relationship  did  exist, 
did  he,  as  trustee,  in  the  purchase  of  November,  1889,  deal  with 
her  in  such  an  open,  fair,  and  candid  manner  as  to  permit  tlie 
deeds  to  stand  as  valid  and  effectual?  The  plaintiff  was  a 
prostitute  in  New  York  when  the  defendant  met  her,  about 
1881.  They  seemed  to  have  become  attached  to. one  another, 
and  he  lived  with  her  in  a  house  of  prostitution  for  some  time. 
They  subsequently  went  to  live  on  Twenty-Seventh  Street,  New 
York,  where  the  plaintiff  conducted  a  house  of  ill-fame.  The 
defendant  continued  to  live  and  cohabit  with  her.  He  says 
that  he  had  about  three  hundred  dollars  during  this  time,  but 
she  says  that  he  was  so  poor  that  she  loaned  him  the  money  to 
redeem  his  trunk,  which  was  in  the  possession  of  a  woman  who 
had  kept  a  house  of  ill-fame  where  she  had  lived  before  she 
opened  her  own.  I  believe  her,  because  he  was  perfectly  idle, 
and  because  throughout  her  whole  testimony  she  is  corroborated 
upon  so  many  material  points  by  many  of  his  admissions  and 
by  other  and  disinterested  witnesses.  The  plaintiff's  business 
seems  to  have  been  reasonably  renumerative  in  New  York.  A 
house  was  purchased  for  three  thousand  five  hundred  dollars; 
the  legal  title  to  this  property  was  taken  in  defendant's  name. 
He  admits  that  he  had  no  money  when  it  was  bought,  and  the 
testimony  proves  that  the  entire  sum  paid  for  that  property  was 
derived  from  the  plaintiff's  prostitution.  The  defendant  does 
not  deny  that  the  prostitution  of  the  plaintiff  and  of  her  associ- 
ates famished  all  the  money  to  pay  this  debt.  He  was  in  no 
occupation  whatever,  but  was  wholly  dependent  for  his  board 
and  clothes  and  home  upon  the  plaintiff  and  the  receipts  of  her 
ill-fame.  He  seems  to  have  acted  as  a  quasi  purchasing  agent 
or  assistant  manager  of  these  several  houses  of  prostitution,  but, 
^hen  it  is  remembered  that  he  was  comfortably  fed  and  clothed 
and  kept  in  idleness,  it  is  doubtful  whether  his  services  as  a  pur- 
veyor were  not  fully  offset  by  his  lecherous  and  luxurious  sur- 
roundings. But,  however  this  may  have  been,  if  he  had  any 
claim  at  all  against  plaintiff,  it  would  be  for  work^  labor^  and 
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servioes  performed,  there  being  no  rule  of  law  bj  which  a 
person  acting  in  the  capacity  suggested  could,  bj  virtue  of  such 
employment  alone,  become  seised  of  any  title  to  real  estate  aud 
money  owned  and  acquired  as  the  fruition  of  the  lewdness  of 
the  inmates  of  a  bawdy-houee.  •  •  •  •  In  Helena  she  pursued 
her  prostitution,  and  he  continued  to  live  as  a  dependent  upon 
her,  yet  compelling  her  to  turn  over  all  her  money  to  him. 
Seveiiil  pieces  of  real  estate  were  acquired ;  every  dollar  of  the 
purchase  money  being  furnished  by  her,  either  from  the  money 
realized  by  the  sale  of  the  Chicago  property  or  by  her  prosti- 
tution in  Helena,  or  by  both.  All  the  veal  estate  and  other 
property  bought  in  Helena  was  deeded  and  transferred  to  the 
defendant.  She  must  have  made  money  in  ord^  to  purchase 
the  several  hmises  in  Helena  bought  from  time  to  time  and  pay 
for  them.  They  lived  peaceably  tintil  1889.  He  is  a  man  of 
intelligence,  far  above  mediocrity.  His  letters  demonstrate  that 
he  has  had  the  advantages  of  education,  and  the  careful  ways 
in  which  he  sought  to  profit  by  her  means  testify  to  his  unscru- 
pulous business  capacity.  He  used  his  intelligence  to  carry  out 
his  purpose  of  securing  the  title  in  his  name  to  everything  that 
his  mistress  made.  He  has  systematically  pursued  a  course 
which  in  the  end  might  have,  under  ordinary  circumstances, 
enabled  him  to  become  the  owner  of  eight  thousand  dollars' 
worth  of  valuable  property  without  having  done  one  day  of 
honest  labor  in  ten  years  (aside  from  the  saloon  venture  in 
Chicago),  and  without  ever  having  had  one  dollar  in  capital  of 
his  own  to  invest  in  any  legitimate  enterprise  whatever.  The 
testimony  shows  that  the  woman  had  absolute  and  implicit  con- 
fidence in  him In  1889  the  defendant  visited  France. 

The  receipts  of  the  houses  of  prostitution  furnished  him  the 
means  for  his  trip.  While  abroad  he  wrote  to  her  as  'My 
Dear  Wife,^  and  his  letters  plainly  indicate  the  closest  and  most 
confidential  relations  between  himself  and  the  plaintiff.  He 
wrote  in  his  letters  of  rents  'due  us,'  which  would  indicate  his 
recognition  of  her  rights  in  the  property.  After  a  sojourn  of 
some  months  upon  the  seashores  of  France,  he  returned  to 
Helena,  and  from  tliat  time,  October,  1889,  the  troubles  between 
the  two  began.  The  defendant  showed  to  the  plaintiff  the 
picture  of  another  woman,  and  the  evidence  tends  to  show  that 
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while  he  was  in  France  he  had  taken  up  with  anotlier.     The ' 
plaintiff  became  jealous  and  distressed.     She  coramenced  drink- 
ing, and  the  proof  is  clear  that  she  was  drunk  nearly  every  day 

for  the  few  weeks  preceding  the  execution  of  the  deed 

It  is  in  evidence  that  he  grossly  maltreated  the  plaintiff;  that 
he  struck  her  in  the  face  and  bruised  her;  that  he  tried  to  make 
her  yield  to  a  separation,  and  that  she  demurred.  He  sent  an 
attorney  several  times  to  see  her.  The  objects  of  his  visits 
were  to  procure  her  signature  to  deeds  to  the  property.  She 
had  no  lawyer,  and  was  under  the  influence  of  liquor  almost 
continuously.  He  tried  himself  to  have  her  sign  deeds; 
although  drunk,  she  refused She  was  afraid  of  defend- 
ant, lest  he  do  her  more  physical  harm,  yet  she  loved  him  and 
clung  to  him.  He  had  for  nine  years  lived  with  her  in  a 
relationship  which  demonstrated  not  only  her  willingness  to 
sacrifice  her  honor  for  his  comfort,  but  she  had  acceded  to  every 
request  or  suggestion  made  to  her  by  him,  and  yielded  to  every 
influence  he  had  brought  to  bear  upon  her,  and  was  as  totally 
subservient  to  his  wishes  and  disposition  as  ever  a  poor,  wretched 
woman  could  be  to  a  cunning  and  degraded  man.  Finally,  he 
overcame  her  real  will,  and  persuaded  her  to  come  down  to  a 
lawyer^s  office,  where  she  parted  with  all  her  real  and  personal 
property  of  every  kind  for  three  thousand  dollars*  She  went  at 
his  solicitation  entirely.  I  do  not  believe  that  the  woman  was 
drunk  when  she  went  to  the  notary's  office,  and  it  may  even  be 
said  that  she  knew  generally  of  the  nature  of  the  transaction  for 
which  she  was  called  there.  But  it  is  beyond  dispute  that  she 
had  been  in  a  debauch  for  a  month  prior ;  that  she  was  frightened, 
yet  helplessly  dependent  upon  defendant;  that  she  hoped  he  did 
not  mean  a  permanent  separation,  yet  she  feared  that  unless  she 
executed  the  deeds  he  would  take  everything,  and  continue  to 
maltreat  her.  The  deeds  were  hastily  read  to  her.  She  showed 
anxiety  about  the  money,  but  took  it,  and  acknowledged  the  con- 
veyances. In  this  nervous  condition,  having  been  blindly  de- 
ceived by  the  artifice  of  the  defendant  for  ten  long  years  preceding, 
when  she  executed  the  deeds  and  bills  of  sale  in  November,  1889, 
she  simply  yielded  to  this  last  bit  of  influence  and  advantage  exer- 
cised over  her,  in  the  same  way  that  she  had  sacrificed  herself  to 
every  other  wish  of  his  throughout  their  whole  cohabitation." 
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The  opinion  of  the  coart  below  adverts  to  the  &ct  that  in  the 
purchase  of  some  of  said  real  estate  defendant  executed  his  own 
notes  for  a  portion  of  the  purchase  price^  and  thereafter  paid 
said  notes  with  plaintiff's  money  in  his  hands.  There  is  no 
finding  upon  that  point.  If  appellant  had  desired  to  have  that 
point  considered^  he  should  have  requested  a  finding  thereon. 
However,  it  may  be  observed,  in  passing,  that  the  opinion  shows 
that  plaintiff's  money  in  fact  paid  said  notes.  If  the  mere  fact 
that  defendant  gave  his  note  or  notes  for  a  portion  of  the  pur- 
chase price  in  said  transaction,  and  afterwards  paid  said  promises 
off  with  trust  funds,  would  enable  defendant  to  claim  and  hold 
an  interest  in  s&id  property,  this  would  be  a  very  convenient 
method  for  a  fraudulently  disposed  trustee  to  pursue  in  put- 
ting trust  funds  into  land,  so  as  to  hold  an  interest  therein.  If 
the  point  was  squarely  before  us,  we  apprehend,  from  what  is 
asserted  as  the  facts  in  the  opinion,  and  from  the  finding  of  the 
court,  that  plaintiff  furnished  the  whole  consideration  for  the 
purchase  of  said  property,  the  point  would  be  of  no  avail  to 
appellant. 

In  defendant's  answer  he  alleges  that  during  all  the  period  of 
his  cohabitation  with  plaintiff  he  was  a  married  man,  and  that 
plaintiff  knew  this.    That  allegation  was  not  denied  by  repli* 
cation.     Upon  this  appellant's  counsel  argues  that  plaintifif 
had  no  reason  to  believe  defendant  intended   to  marry  her. 
The  court  found  from  the  evidence  that  defendant  promised  to 
marry  plaintiff,  and  that  plaintiff  trusted  his  promise.     The 
evidence  is  not  here  for  review.     Testimony  may  have  been 
introduced,  without  objection,  showing  the  facts  as  found  by 
the  court.     It  is  not  impossible  that  defendant,  although  mar« 
ried,  may  have  promised  to  marry  plaintiff,  and  succeeded  iu 
deluding  her  into  the  belief  that  he  could  so  arrange  his  affairs 
as  to  carry  out  that  promise.     The  court,  no  doubt,  found  as  the 
evidence  showed.     Nevertheless,  the  fact  that  it  was  alleged  iu 
the  answer  that  defendant  was  married  during  said  time,  and 
not  denied,  does  not  materially  affect  the  equities  of  this  case. 
That  fact  may  have  lessened  the  reason  for  plaintiff  to  have 
confided  in  defendant's  promise.     But  there  is  ample  showiu<r 
that  plaintiff  trusted  defendant,  and  he  abused  her  confidence^ 
and  undertook  to  defraud  her. 
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Appellant's  oonnsel  asserts  in  his  brief  "that  whatever  may 
have  been  the  wrongs  of  the  plaintiff,  viewed  from  a  stand-point 
of  morality  or  of  sympathy,  she  was  not  entitled  to  the  relief 
demanded  in  her  amended  complaint,  or  to  the  decree  rendered 
in  her  favor."  The  questions  involved  in  this  suit  turn  entirely 
upon  the  property  rights  of  the  parties  and  the  validity  of  cer- 
tain alleged  conveyances.  The  court,  we  think,  traced  these 
out  in  a  very  lucid  opinion,  and  based  its  conclusions  on  legal 
principles.  Counsel  apparently  mistake  the  descriptive  lan- 
guage necessary  to  be  used  by  the  judge  in  setting  forth  the 
relative  condition  and  attitude  of  these  parties  towards  one 
another  and  said  property  for  the  expression  of  sympathy  or 
denunciation  from  a  moral  point  of  view.  The  court  applied 
priuciples  of  law  to  acts  and  conditions  shown,  irrespective  of 
their  moral  significance ;  the  same  result  would  follow  as  to  any 
parties,  irrespective  of  their  moral  virtues  or  delinquencies. 
From  a  moral  stand-point,  there  may  not  be  much  room  for 
comimrison  between  the  parties  to  this  action.  But  if  such 
comparison  was  necessary,  we  have  no  doubt,  considering  the 
condition  and  advantages  of  the  respective  parties,  that  the 
defendant  would  be  awarded  the  superlative  degree  for  deprav- 
ity of  conduct.  The  judgment,  however,  does  not  rest  upon 
any  such  consideration ;  it  is  founded  on  the  principles  of  law 
which  forbid  a  person  having  in  his  possession  the  property 
of  another  to  arbitrarily  and  without  right  assume  ownership 
thereof,  and  then  to  profit  by  conveyances  procured  under  cir- 
cumstances of  intimidation,  duress,  and  oppression,  whereby 
the  wrong-doer  attempts  to  perpetuate  and  legalize  his  usur- 
pation.   The  judgment  of  the  trial  court  will  be  affirmed  with 

costs. 

Affirmed* 
Blake,  C.  J.^  and  De  Witt^  J.^  concur. 
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STATE,  Respondent,  v.  SMITH,  Appelljutt. 

[Argued  Jane  17, 1892.    Decided  July  26, 1892.] 

Obimikal  'PRJLcacR^  Filing  of  informoHon — Motion  in  arrest  of  judgment, — A 
motion  in  arrest  of  judgment  must  reet  upon  statutory  groonds,  and  therefore, 
it  is  not  error  to  deny  a  motion  of  that  nature  made  upon  the  ground  that  the 
information  on  which  the  defendant  waa  tried  was  not  made  and  filed  within 
thirty  days  after  the  delivery  of  the  complaint  to  the  Diatriofe  Court,  aa  such 
ground  is  not  enumerated  in  section  357  of  the  Criminal  Practice  Act,  prescrib- 
ing the  cause  for  which  a  motion  in  arrest  of  judgment  may  be  granted. 

8amb — Objection  to  information —  Waiver.— Objection  to  an  information,  on  the 
ground  that  it  was  not  filed  within  the  time  allowed  by  law,  should  be  taken  ad- 
Tan  tage  of  by  the  defendant  at  the  time  he  is  required  to  answer  the  informa- 
tion, by  motion  to  set  it  aside,  as  allowed  by  sections  205  and  206  of  the  Criminal 
Practice  Act,  as  under  section  208  of  the  Criminal  Practice  Act,  if  such  moticm 
be  not  made  before  the  defendant  demurs  or  pleads,  the  ground  of  objection 
shall  be  deemed  waived. 

Baxb— information— 2YnM  for  flUng, — BeotionB  1,  2,  pages  248,  249,  of  the  Laws 
of  the  Second  Session,  permit  the  filing  of  an  information  within  thirty  days 
after  the  granting  of  leave  therefor  by  the  court,  independent  of  the  time  when 
the  examination  took  place. 

Sjja—A}Te8t  of  judgment—  Objection  to  information —  Waiver, — Where  the  de- 
fendant did  not  plead  to  the  information  until  the  venue  had  been  changed  to 
another  county,  his  motion  in  arrest  of  judgment,  upon  the  ground  that  the 
information  was  not  filed  in  time,  was  properly  denied  under  section  233  of  the 
Criminal  Practice  Act,  providing  that  all  questions  concerning  the  reg^nlarity 
of  proceedings,  and  the  right  of  the  court  to  which  the  change  is  made  to  try 
the  cause  and  execute  judgment,  shall  be  considered  as  waived  after  the  trial 
and  verdict. 

Obdohal  Lam -^ Evidence^  Writings  explaining  motives, — A  written  order  firom 
the  county  oomnussioners  to  the  prosecuting  witness,  who  was  a  road  supervisor, 
directing  him  to  open  a  road  through  defendant's  field,  of  which  order  defendant 
had  knowledge,  is  competent  evidence  to  explain  the  motives  and  conduct  of 
the  witness  in  cutting  defendant's  fence,  at  the  time  he  was  fired  upon  by  the 
defendant. 

Sams^  Assault  toiih  intent  to  murder—  2Vespas5.~  A  bare  trespass  against  the  prop- 
erty of  another,  not  his  dwelling-house,  is  not  sufficient  provocation  to  warrant 
the  owner  in  using  a  deadly  weapon  in  its  defense ;  and  therefore,  on  the  trial 
of  one  charged  with  assault  with  intent  to  commit  murder,  evidence  on  behalf 
of  defendant  tending  to  show  that  the  proceedings  and  order  of  the  county  com- 
missioners, under  which  a  road  supervisor  was  attempting  to  open  a  road  through 
defendant's  field,  were  void,  is  properly  excluded. 

Appeal  from  Ninth  Judicial  Distriety  OaUatin  OourUy. 

Conviction  for  assault  with  intent  to  commit  marder.     De- 
fendant was  tried  before  Armstrong,  J.    Affirmed. 

H,  P.  CadweUy  for  Appellant. 

I.     The  court  below  erred  in  overruling  the  motion  in  arrest 
of  judgment  on  the  first  ground  stated  therein;  that  is,  that  this 
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information  was  not  laid  in  time,  that  is,  within  thirty  days 
after  the  return  of  the  committing  magistrate  to  the  District 
Court  of  Yellowstone  County  of  the  complaint  and  other 
papers  in  his  hands  relative  io  this  matter.  Section  2  of  ^'  an 
act  relating  to  information  in  criminal  cases/'  found  on  page 
248,  Second  Session,  1891,  Montana,  is  mandatory  and  requires 
the  prosecuting  attorney  within  thirty  days  after  the  return  or 
delivery  of  the  complaint  and  other  papers  to  the  proper  Dis- 
trict Court,  to  file  in  such  court  an  information,  etc.  The 
delivery  of  the  papers  in  this  case  was  made  August  6,  1891. 
The  information  was  laid  October  20,  1891.  No  leave  of 
the  court,  as  provided  in  the  first  section  of  said  act,  is  recited 
or  even  relied  upon  in  said  information  as  the  ground  for  said 
action ;  hence,  we  say  the  statute  being  mandatory  and  not  hav- 
ing been  complied  with,  the  first  ground  of  said  motion  should 
have  been  sustained.  (Potter^s  Dwarris  on  Statutes,  pp.  222- 
226 ;  Cooley's  Constitutional  Limitations,  pp.  88-98.) 

II.  The  court  erred  in  overruling  defendant's  objection  to 
the  introduction  of  the  order  made  by  the  county  commissioners 
to  Church.  For  if  it  was  necessary  in  order  for  the  State  to 
make  its  case  that  the  legality  of  the  road  and  the  authority  by 
which  the  said  Church  and  the  officers  were  there  endeavoring 
to  open  a  road  should  be  proven,  then  certainly  there  should 
have  been  allowed  to  the  defendant  the  right  to  prove  that  there 
was  no  road  there  to  open,  and  that  the  pretense  of  an  order,  by 
virtue  of  which  they  were  there,  was  invalid  and  of  no  effect  for 
any  reason,  and  especially  that  the  order  was  issued  without 
any  authority  either  over  the  subject-matter  or  the  persons. 

III.  Proceeding  of  a  board  of  commissioners  laying  out  a 
highway,  which  is  void  because  of  failure  to  comply  with  statu- 
tory requirements,  constitutes  no  justification  to  such  supervisors 
for  a  threatened  occupation  by  them  of  the  land  for  the  purpose 
of  such  highway.  (BvMand  v.  Jones,  55  Wis.  673;  Church  v. 
Joint  School  Distriaty  65  Wis.  399 ;  Ruhland  v.  Sv/penriaora  of 
Town  etc.  56  Wis.  664;  Staie  v.  Ow^fe,  44  Wis.  670;  Roehrbom 
V.  Schmidt,  16  Wis.  519;  Fliid  &  Pere  MarqueUe  By.  Co.  v. 
WiUey,  47  Mich.  88 ;  Carroll  v.  /Stote,  23  Ala.  28;  58  Am.  Dec. 
282;  In  re  Grove  St.  61  Cal.  438;  2  Dillon  on  Municipal 
Corporations  [3d  ed.],  §  769;  People  v.  Spenoery  55  N.  Y.  1; 
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People  V.  SupervisorSy  11  N.  Y.  563;  WeslfaU  v.  Prestoriy  49 
N.  Y,  353;  In  re  City  of  Buffalo,  78  N.  Y.  362.)  The  rule  is 
that  evideDce  showing  threats  not  communicated,  as  well  as  those 
cummunicatedy  should  be  received  in  a  criminal  case  for  tlie 
purpose  of  showing  the  intent  with  which  an  act  is  done  and 
the  relative  aiaius  of  the  parties.  {Wiggins  v.  People^  93  U.  S. 
465,  467;  Stokes  v.  People,  63  N.  Y.  164;  13  Am.  Rep.  492; 
Lyon  V.  Hancock,  35  Cal.  372;  Campbell  v.  People,  16  111.  17; 
61  Am.  Dec.  49;  17  Wharton's  Criminal  Evidence,  §  757.) 
Hence  the  defendant  should  have  been  allowed  to  show  just 
what  the  instructions  were  that  were  given  by  the  board  of 
commissioners  to  B^amsey  and  Terrill  when  they  went  with 
Church  to  open  this  particular  road.  A  man  need  not  be  in 
actual  imminent  peril  or  danger  of  his  life  or  of  great  bodily 
liarm  before  he  may  slay  his  assailant.  It  is  sufficient  if  in 
good  faith  he  believes,  from  the  facts  as  they  appear  to  hiqi  at 
the  time,  that  his  life  is  in  such  imminent  danger.  {People  v. 
Payne,  8  Cal.  343 ;  People  v.  H&nsluR,  10  Cal.  88 ;  People  v. 
Flanagan,  60  Cal.  2;  44  Am.  Rep.  52;  Wharton's  Criminal 
Law  [8th  eil.],  §§  97,  100,  487,  489,  501,  505-520;  Cooley  ou 
Torts,  §§  324,  326 ;  Iron  Mountain  etc  R.  B.  v.  Johnson,  1 1 9 
U.  S.  611;  Denver  etc.  By.  v.  Harris,  112  U.  S.  606;  Beeder  v. 
Purdy  et  ux.  41  111.  285;  Casebeer  v.  Bice,  18  Neb.  203;  Peo- 
ple V.  Hubbard,  24  Wend.  372;  35  Am.  Dec.  628;  Ilsly  v. 
Nicols,  12  Pick.  270;  22  Am.  Dec.  425;  Erwin  v.  Slate,  29 
Ohio  St.  199 ;  23  Am.  Rep.  733 ;  While  v.  Terriiory,  3  Wash, 
Ty.  397;  1  Am.  &  Eng.  Encycl.  of  Law,  p.  818;  4  Am.  & 
Eng.  Encycl.  of  Law,  p.  621;  Mamoch  v.  State,  7  Tex.  App. 
269 ;  Pharr  v.  State,  7  Tex.  App.  472;  Jordon  v.  Slate,  11  Tex. 
App.  435-449;  Shorter  v.  People,  2  N.  Y.  197;  51  Am.  Dec. 
286;  1  Bishop  on  Criminal  Law,  §§  841,  849;  1  Lawson's 
Defenses  to  Crime,  §  386.)  It  was  for  the  jury  to  say  by  its 
verdict  whether  Church,  Ramsey,  and  Terrill  were  committing 
a  mere  trespass  or  were  there  intending  to  do  injury  to  the  prop- 
erty or  person  of  the  defendant  with  an  armed  body  of  men. 
The  instruction  given  on  this  question  invades  the  province  of 
the  jury  and  determines  the  issue  that  should  have  been  sub- 
mitted to  them.  {Preston  v.  Keys,  23  Cal.  195;  Brumagim  v, 
Bradshaw,  39  Cal.  51;  Cahoon  v.  Marshall,  25  Cal.  198;  Wood 
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V.  Tomlin8<m,  53  Cal.  720.)  The  intent  to  commit  murder  is  the 
gist  of  this  action.  No  injury  being  done,  hence  no  inference 
of  intent  is  manifest  or  can  be  drawn  from  the  act  done;  there- 
fore, direct  proof  must  he  made  of  the  intent,  and  it  is  for  the 
jury  to  find  whether  this  element  of  the  crime  was  present,  and 
it  is  eminently  proper  that  the  jury  should  be  instructed  on  the 
basic  element  of  the  crime  charged.  (State  y.  Bloedow,  45  Wis. 
279;  People  v.  Keefer,  18  Cal.  637;  People  v.  Lilley,  43  Mich. 
521;  "Wharton's  Criminal  Law,  §  641,  et  seq.) 

Toole  &  WaUaoe,  of  counsel,  for  Appellant. 

I.  The  court  erred  in  excluding  the  evidence  tending  to 
show  that  the  proceedings  and  order  of  the  county  commis- 
sioners was  void.  It  is  conceded  that  the  order  was  introduced 
for  the  purpose  of  showing  the  good  faith  of  Church,  and  that 
he  was  justified  in  doing  or  attempting  to  do  what  he  did.  If, 
therefore,  the  order  was  competent  as  going  to  show  the  real 
purpose  with  which  the  act  was  done  or  attempted  to  be  done 
by  Church,  it  was  a  legitimate  link  in  the  chain  of  testimony 
tending  to  rebut  the  presumption  thereby  raised,  to  show  as  a 
fact  that  such  order  was  void,  and  as  explanatory  of  his  real 
purpose.  He  had  been  notified  and  admonished  not  to  attempt 
to  tear  down  the  fence  and  open  the  road  under  such  an  order, 
which  in  consideration  of  the  fact  that  it  was  void,  not  only 
made  it  competent  in  rebuttal  of  the  good  faith  of  Church,  but 
was  a  circumstance  calculated  to  excite  hot  blood  in  appellant, 
and  extenuate  the  crime  charged.  Had  the  evidence  showing 
that  the  proceedings  and  order  were  void  been  admitted,  the 
jury  would  have  been  able  to  determine  whether  the  grade  of 
the  ofiense  was  reduced  to  an  attempt  to  commit  manslaughter, 
or  justifiable,  as  the  case  may  be,  on  account  of  the  ownership 
and  right  of  possession  of  appellant,  and  the  violent  and  forcible 
attempt  to  enter  by  Church  and  his  confederates.  Appellant 
then  had  a  right  to  establish  his  title  and  right  of  possession  as 
tending  to  show  his  mental  condition  at  the  time  of  the  shoot- 
ing, to  rebut  the  inferences  of  premeditation  and  malice  arising 
from  the  use  of  a  deadly  weapon,  and  thereby  extenuate  the 
crime,  if  death  had  ensued  from  the  shot  fired,  from  an  attempt 


382  State  v.  Smith.  [June  T.,  1892 

to  commit  murder  to  an  attempt  to  con^mit  manslaughter. 
(Wharton's  Criminal  Law  [8th  ed.],  §  641 ;  Staie  v.  White,  45 
Iowa,  325;  State  v.  Wat^8,  39  Me.  54;  Sferfe  v.  Phinney,  42 
Me.  384 ;  State  v.  Butman,  42  N.  H.  490 ;  State  v.  Reed,  40  Vt 
603;  State  v.  Nichoh,  8  Conn.  496;  Beckwiih  v.  People,  26  111. 
500 ;  PeojJe  v.  Oongletcm,  44  Cal.  92 ;  TFaW  v.  iSto^e,  23  Ind. 
150.)  That  appellant  had  a  right  to  show  that  the  proceedings 
and  order  were  void,  and  that  he  was  the  actaal  owner  of  the 
crop  and  premises,  for  the  purpose  of  reducing  the  grade  of  the 
offense  to  an  attempt  to  commit  manslaughter,  we  also  cite  People 
V.  Costello,  15  Cal.  350;  People  v.  Payne,  8  Cal.  341;  State  v. 
Butherford,  1  Hawks,  457 ;  9  Am.  Dec.  658 ;  SUUe  v.  ZelUt^s,  7 
N.  J.  L.  230 ;  In  re  Grove  St.  61  Cal.  438 ;  In  re  (My  of  Bvffalo, 
78  N.  Y.  362.)  If  the  order  and  proceedings  were  void  it  was 
a  highly  provoking  attempt  to  take  by  force  the  property  of 
defendant  from  his  possession,  and  was  competent  in  determin- 
ing the  state  of  his  mind  and  as  explanatory  of  his  acts. 

II.  The  court  should  have  admitted  the  evidence  offered 
going  to  show  that  the  order  was  void;  that  appellant  was 
holding  possession  as  owner,  and  of  the  threats  that  were  made, 
so  as  to  leave  the  question  fairly  to  the  jury  whether  appellant 
was  comi)elled  to  choose  between  killing  Church  or  submission 
to  an  unlawful  eviction  from  the  lawful  possession  of  his  own 
property.  If  the  emergency  was  so  pressing  as  to  leave  it  bis 
only  alternative  to  fire  the  shots  or  surrender  his  right  to  defend 
his  property,  evidence  of  these  threats  tended  to  show  such 
emergency  and  was  competent  either  in  mitigation  or  justifica- 
tion. (1  Wharton's  Criminal  Law  [8  ed.],  414,  and  authorities 
nnder  note  5;  Slackby^s  Case,  1  East,  p.  5,  §  158;  Housin  v. 
Barrow,  6  Term  Rep.  122;  1  Russell  on  Crimes,  §  621.)  The 
combination  was  an  armed  body  of  men  to  commit  an  unlawful 
act  in  disturbing  appellant  in  the  enjoymeut  of  a  legal  right, 
and  threats  were  evidence  of  the  intention  to  do  so.  (Cbmmonto. 
V.  Runnels,  10  Mass.  518 ;  6  Am.  Dec.  148 ;  Comp.  Stats,  p.  538, 
§§  144,  145;  KiphaH  v.  StuU,  42  Ind.  273.) 

III.  The  statute  iji  some  cases  makes  a  given  state  of  facts 
presumptive  evidence  of  others,  and  in  such  cases  the  court  is 
warranted  in  so  instructing  the  jury.  But  here  the  court  has 
gone  further  and  made  a  given  state  of  facts  conclusive  of  defend- 
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ant's  guilt,  leaving  out  altogether  the  essential  ingredients  of 
the  crime.  It  assumes  to  tell  the  jury  that  if  Church  was  act- 
ing in  good  faith  in  attempting  to  lay  out  a  road  under  the 
order  of  the  court,  regardless  of  how  it  may  have  appeared  to 
defendant,  as  a  reasonable  person,  it  could  not  in  law,  as  a  fact, 
be  an  attempt  by  violence  to  commit  a  felony,  and  consequently 
the  shooting  was  an  attempt  to  commit  murder.  Without 
reference  to  the  state  of  defendant's  mind,  it  assumes  not  only 
to  tell  the  jury  what  presumptions  are  raised  from  certain  facts, 
but  what  conclusions  must  emphatically  be  reached  and  pro- 
nounced by  their  verdict.  (Comp.  Stats.  §  275,  p.  456;  People 
V.  Wcdderiy  51  Cal  589,  604;  Stone  v.  Geyser  M.  Co.  52  Cal. 
318;  2  Hayne  on  New  Trial  and  Appeal,  335;  People  v.  Oir- 
rUlOy  54  Cal.  63;  1  Greenleaf  on  Evidence,  48.)  Section  33, 
page  507  of  the  Compiled  Laws  of  Montana,  is  applicable  to 
the  offense  charged  in  the  information,  and  is  entirely  ignored 
in  defining  what  facts  constitute  the  crime.  The  court  in  so 
many  words  told  the  jury  that  the  facts  stated,  etc.,  were  insuf- 
ficient to  generate  a  reasonable  fear  that  a  felony  was  about  to 
be  committed,  when  it  should  have  been  lefl  to  the  jury  from 
the  evidence  before  them,  upon  instructions  as  to  the  law  appli- 
cable in  such  cases.  Such  is  the  rule  aside  from  the  statute. 
(1  Bishop  on  Criminal  Law,  841,  et  seq.;  Horrigan  &  Thomp- 
son's Cases — Self  Defense,  866.)  If  defendant  had  a  legal 
right  to  lesist  the  trespass  and  would  have  been  slain  if  he  did 
so,  he  was  compelled  to  submit  under  the  instruction  of  the 
court.  This  would  absolutely  deprive  a  man  of  using  such 
force  as  was  used  to  defend  his  property  and  possessions,  thereby 
reversing  the  whole  doctrine  of  criminal  jurisprudence  upon 
the  subject.  The  jury  should  have  passed  upon  the  question 
involved.  (Horrigan  &  Thompson's  Cases — Self  Defense,  863- 
866.)  Any  fact  that  would  tend  to  show  provocation  was  com- 
petent under  the  authorities  as  tending  to  disprove  malice  and 
premeditation.  (Wharton's  Criminal  Evidence  [8th  ed.],  334 ; 
Maker  v.  People,  10  Mich.  212 ;  81  Am.  Dec.  781.)  Intent  to 
commit  manslaughter  is  included  in  the  information,  and  if  the 
jury  has  reasonable  doubt  as  to  premeditation  or  malice,  they 
could  not  convict  of  assault  with  intent  to  murder.  (Wharton's 
Criminal  Evidence  [8th  ed.],  721,  and  note  1.)  ' 
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Hienri  «71  Haskell,  Attomej-Geaeral^  and  James  R.  Goss,  for 
the  State,  Respondent. 

The  motion  in  arrest  of  judgment  upon  the  ground  that  the 
information  was  not  filed  within  thirty  days  from  the  time  the 
defendant  was  committed,  was  properly  denied,  as  the  record 
shows  that  the  same  was  filed  in  the  presence  of  the  court  by  the 
county  attorney  and  by  the  order  of  the  court.  The  action  of 
the  court  in  ordering  the  information  to  be  filed  is  supported  by 
the  provisions  of  section  2  of  '^an  act  relating  to  informations  in 
criminal  cases/'  approved  March  2,  1891,  page  249,  Laws  of 
1891.  This  ground  here  relied  on,  on  motion  in  arrest  of  judg- 
ment, is  not  authorized  by  statute.  (§  357,  ch.  13,  div.  3,  Crim. 
Prac.  Act.)  Motion  in  arrest  of  judgment  can  only  be  based  on 
statutory  grounds.  {People  v,  Indian  Peter,  48  Cal.  250 ;  People 
V.  McCarty,  48  Cal.  559;  People  v.  Fair,  43  Cal.  137.)  The 
order  of  the  board  of  county  commissioners  which  was  offered 
in  evidence  and  admitted  over  the  objections  of  the  defendant 
was  material  to  show  the  authority  of  the  road  supervisor  to  act, 
and  his  justification  for  opening  the  road  through  defendant's 
land.  The  record  of  the  commissioners'  proceedings  was  offered 
by  defendant  for  the  purpose  of  showing  that  the  requirements 
of  law  in  the  matter  of  laying  of  the  road  had  not  been  complied 
with,  and  the  supervisor  was  therefore  a  trespasser,  and  the 
defendant  was  justified  in  using  force  to  prevent  him  from  act- 
ing under  the  order.  The  record  was  immaterial.  It  is  a  rale 
of  law,  that  where  the  trespass  is  barely  against  the  property 
of  another,  not  his  dwelling-house,  it  is  not  a  provocation  suf- 
ficient to  warrant  the  owner  in  using  a  deadly  weapon ;  if  he 
does,  and  with  it  kill  the  trespasser,  this  will  be  murder, 
because  it  is  an  act  of  violence  beyond  the  degree  of  provoca- 
tion. {Commonw.  v.  Drew,  4  Mass.  395;  Roberts  v.  SlaJte,  14 
Mo.  138;  55  Am.  Dec  101;  Stale  v.  Vance,  17  Iowa,  148 
McDanid  v.  Stale,  8  Sraedes  &  M.  401;  47  Am.  Dec.  99 
KunUe  v.  State,  32  Ind.  225 ;  Stale  v.  Morgan,  3  Ired.  186 
38  Am.  Dec.  717;  State  v.  Smith,  20  N.  C.  100;  Johnson  v. 
PaUeraon,  14  Conn.  1;  35  Am.  Dec.  102;  Carroll  v.  State,  23 
Ala.  28;  58  Am.  Dec.  286,  287;  People  v.  MUler,  49  Mich.  23; 
Blake  V.  State,  3  Tex.  App.  689.)     The  defendant  in  this  case 
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had  a  remedy  by  injunction  or  writ  of  oertiorari  (Church  v. 
Joint  School  Distnda,  55  Wis.  403;  Diedrichs  v.  Norihwestem 
TJ.  Ry,  Ch.  33  Wis.  219),  or  by  appeal  to  the  District  Court. 
(§  1821,  div.  5,  Gen.  Laws.) 

Blake,  C.  J. — The  defendant  was  convicted  of  the  crime 
of  assault  with  the  intent  to  commit  murder.  A  complaint  was 
filed  July  27, 1891,  in  the  justice's  court  of  Yellowstone  County, 
and  the  magistrate,  after  hearing  the  evidence,  adjudged,  August 
6, 1891,  that  there  was  probable  cause  for  believing  Smith  guilty, 
and  ordered  that  he  be  held  to  answer  the  charge  at  the  next 
term  of  the  District  Court  The  complaint  and  other  papers  in 
the  action  in  the  justice's  court  were  filed  August  16,  1891,  in 
thcf  District  Court  of  Yellowstone  County.  The  county  attorney 
filed,  October  15,  1891,  an  information  in  the  presence  of  and 
by  the  order  of  said  District  Court.  Leave  was  given  October 
31,  1891,  to  the  county  attorney,  to  have  the  names  of  some 
witnesses  indorsed  upon  the  information ;  and  on  the  same  day, 
upon  the  motion  of  defendant,  the  place  of  trial  was  changed  to 
Oallatin  County.  The  defendant  entered  January  21,  1892, 
his  plea  of  not  guilty.  The  jury  returned  a  verdict  of  guilty, 
and  the  defendant  filed  a  motion  in  arrest  of  the  judgment,  upon 
this  ground:  "That  the  prosecuting  attorney  of  Yellowstone 
County,  Montana,  to  wit,  J.  B.  Goss,  had  no  right  or  legal 
authority  to  file  and  make  the  information  in  this  cause,  upon 
which  he  was  tried ;  .  .  .  .  and  that  the  information  on  which 
the  defendant  was  tried  was  not  made  and  filed  until  October 
16,  1891,  more  than  thirty  days  elapsing  between  the  return  of 
the  said  complaint  and  papers  to  said  District  Court  of  Yellow- 
stone County,  Montana,  and  the  filing  of  said  complaint.''  This 
motion  was  overruled,  and  we  will  review  this  action  of  the  court. 
The  statute  which  governs  the  subject  contains  this  clause: 
"When  the  defendant  has  been  examined  and  committed  or 
admitted  to  bail,  as  provided  by  law,  or  upon  leave  of  court, 
the  county  attorney  must,  within  thirty  days  after  the  delivery 
of  the  complaint  and  other  papers  to  the  proper  District  Court, 
or  after  such  leave,  file  in  such  court  an  information  charging 
the  defendant  with  the  offense  for  which  he  is  held  to  answer, 
or  with  which  he  is  charged,  or  any  other  ofiense  by  the  facts 
YoL.zn.— 26. 
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disclosed/'  (2  Sess.  Laws,  p.  249,  §  2.)  It  is  further  enacted 
that  all  the  provisions  of  the  law  regulating  prosecutions  upon 
indictments  shall  apply  ^^in  the  same  manner,  and  to  the  same 
extent  and  effect,  as  near  as  may  be,''  to  proceedings  by  infor- 
mation.    (2  Sess.  Laws,  p.  250,  §  4.) 

Let  us  consider  the  provisions  of  the  Criminal  Practice  Act 
which  are  pertinent  to  this  inquiry.  A  motion  in  arrest  of  the 
judgment  may  be  granted  for  the  following  causes:  ^'That  the 
grand  jury  who  found  the  indictment  had  no  legal  authority  to 
inquire  into  the  offense  charged,  by  reason  of  it  not  being  within 
the  jurisdiction  of  the  court;  •  •  •  •  that  the  facts  stated  do  not 
constitute  a  public  offense."  (Comp.  Stats,  div.  3,  §  357.)  It 
is  uniformly  held  that  this  motion  must  rest  upon  these  statutory 
grounds,  and  it  is  apparent  that  the  court  acted  rightly  thereon. 
The  defendant  did  not  resort  to  the  appropriate  remedy  for  the 
failure  of  the  county  attorney  to  comply  with  the  statute.  When 
the  defendant  was  arraigned,  the  statute  authorized  him  to  move 
to  set  the  information  aside,  or  demur,  or  plead  thereto.  (Comp, 
Stats,  div.  3,  §  205.)  The  information  ''shall  be  set  aside" 
when  it  has  not  been  presented  as  prescribed  by  law.  (Comp. 
Stats,  div.  3,  §  206.)  If  the  motion  to  set  aside  be  not  made 
before  the  defendant  demurs  or  pleads,  the  ground  of  objection 
to  the  information,  which  might  have  been  thereby  made, ''shall 
be  deemed  waived."  (Comp.  Stats,  div.  3,  §  208.)  The  impor- 
tance  of  this  statutory  requirement  is  obvious.  If  the  motion  be 
granted,  the  court  may  di  rect  a  resubmission  of  the  case.  (Comp. 
Stats,  div.  3,  §  210.)  Every  question  of  this  nature  should  be 
pointed  out  before  the  trial.  It  was  held  in  Territory  v.  Hart, 
7  Mont.  55,  that  a  defendant  who  failed  to  make  this  motion 
for  the  cause  that  twelve  grand  jurors  did  not  concur  in  finding 
the  indictment,  before  he  demurred  or  pleaded  thereto,  waived 
his  objections  to  the  indictment  A  defendant  has  a  right  to 
insist  upon  an  examination  "before  he  can  be  put  upon  his  trial, 
or  called  upon  to  answer  the  information,"  in  Michigan,  Mr. 
Justice  Christiancy,  in  Washburn  v.  PeoplCy  10  Mich.  393,  said : 
"It  is  not  a  matter  which  goes  to  the  merits  of  the  trial,  but  to 
regularity  of  the  previous  proceedings.  If  he  make  no  objectioa 
on  the  ground  that  such  examination  has  not  been  had  or  waived^ 
he  must  be  understood  to  admit  that  it  has  been  had,  or  that  be 
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has  waived  or  now  intends  to  waive  it.  If  he  intends  to  insist 
upon  the  want  of  the  examination,  we  think  he  should,  by  plea 
in  abatement,  set  np  the  fact  that  it  has  not  been  had,  upon 
which  the  prosecuting  attorney  might  take  issue,  or  reply  a 
waiver;  or  he  must,  upon  a  proper  showing  by  affidavit,  move 
to  quash  the  information.  The  latter  is  the  simpler  course." 
{Hamilton  v.  People^  29  Mich.  177;  People  v.  Stacey,  34  Cal. 
307;  Slate  v.  CoUyer,  17  Nev.  279.) 

The  appellant  did  not  enter  his  plea  to  the  information  until 
the  District  Court  of  Grallatin  County  had  acquired  jurisdiction 
of  the  case.  Another  section  of  the  Criminal  Practice  Act  should 
be  examined :  "All  questions  concerning  the  regularity  of  pro- 
ceedings, and  the  rights  of  the  court  to  which  the  change  is  made 
to  try  the  cause  and  execute  judgment,  shall  be  considered  as 
waived  after  trial  and  verdict."  (Comp.  Stats,  div.  3,  §  233.) 
We  think  that  one  clause  of  the  act  concerning  the  information 
has  escaped  the  attention  of  the  appellant :  — 

"All  criminal  actions  in  the  District  Court,  except  those  on 
appeal,  shall  be  prosecuted  by  information,  after  examination 
and  commitment  by  a  magistrate,  or  after  leave  granted  by  the 
court,  or  shall  be  prosecuted  by  indictment  without  any  such 
examination  or  commitment,  or  without  such  leave  of  the 
court."    (2  Sess.  Laws,  p.  248,  §  1.) 

When  this  language  is  read  in  connection  with  the  section 
«up7*a,  it  is  evident  that  the  information  can  be  filed  within 
thirty  days  after  the  granting  of  leave  therefor  by  the  court, 
independent  of  the  time  when  the  examination  took  place.  The 
statute  has  been  strictly  complied  with,  and  there  is  no  merit  in 
the  argument  that  the  court  did  not  have  jurisdiction  of  the  case. 

A  brief  statement  of  the  facts  will  aid  us  in  presenting  the 
other  rulings  of  which  appellant  complains.  Frank  Church 
was  the  road  supervisor  of  the  district  in  which  the  land  of 
said  Smith  is  situate,  and  as  such  officer  received  the  following 
order :  — 

"Office  of  the  Clerk  and  Recorder,  Yellowstone  County, 

Montana. 

"Billings,  Mont.,  March  11, 1891. 

"  Mr.  Frank  Oiurchy  Road  Superuisor,  District  No.  4,  Billings, 

Montana — Dear  Sir:  You  are  hereby  directed,  from,  on,  and 
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after  May  thirteenth  (13),  1891,  to  open  and  work  the  following 
described  county  road,  to  wit:   [Description  of  road.] 

"  By  order  of  the  Board  of  County  Commissioners  of  Yellow- 
stone County,  Montana. 

^^  Witness  my  hand,  and  the  seal  of  said  county,  this  eleventh 
day  of  March,  1891. 

[seal.]  "  Fred.  H.  Foster,  County  Clerk." 

It  is  maintained  by  appellant  tliat  the  admission  in  evidence 
of  this  order  is  an  error. 

Upon  the  trial  Church  testified  that  he  was  proceeding,  July 
27,  1891,  to  open  the  road  through  the  land  of  defendant  by 
virtue  of  the  foregoing  order  of  the  county  commissioners,  and 
saw  defendant  '^walking  fast"  towards  his  house,  and  then  he 
*^  came  running  out  of  the  house  with  a  Winchester  rifle  in  his 
hand,  and  as  he  came  along  he  motioned  to  some  one,  and  he  spoke 
twice,  and  said,  ^Get  out  of  there,'  and  motioned  towards  where 
I  was,  and  towards  where  Mr.  Ramsey  and  Mr.  Terrill  were. 
He  stopped  twice  and  then  came  on  again.  The  sheriff  came 
on  behind  on  a  run.  During  the  times  he  stopped  he  was  about 
half-way  to  the  house  from  where  I  was.  I  had  been  working 
all  the  time.  Each  time  he  stopped  he  raised  his  gun.  I  was 
looking  at  him  at  the  time,  and  was  tearing  the  wire  off  a  cedar 
post.  I  was  on  the  outside  of  the  fence,  and  as  he  raised  his 
gun  I  jumped  over  a  pile  of  plank.  I  had  not  got  down  behind 
it  when  he  shot.  He  shot  towards  me.  It  was  the  way  his 
gun  was  directed.  At  the  time  the  shot  was  fired  there  was 
something  hit  me  in  the  face,  and  something  whizzed  past  my 
face,  and  afterwards,  when  I  went  to  work  on  that  road,  I  found 
the  post  which  the  bullet  went  through."  The  witness  also  testi- 
fied be  had  had  several  conversations  with  the  defendant  before 
this  time.  ^'The  first  I  bad  with  him  of  any  account  was  on 
the  thirteenth  day  of  March,  1891.  I  was  opening  the  road, 
and  expected  to  open  the  fence  the  full  length ;  that  is,  I  com- 
menced that.  I  calculated  to  open  it  that  day.  When  I  came 
to  Mr.  Smith's  fence  he  came  out  and  told  me  I  could  not  go 
through  there — go  through  his  ranch.  I  said,  *I  have  got  an 
order  in  my  pocket  from  the  board  of  county  commissioners  to 
open  the  road  through  here.'  But  he  had  a  Winchester  rifle. 
He  came  there  with  it.     I  took  it  to  be  this  same  one.     He  said 
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lie  came  out  there  to  keep  me  from  going  througli.  lie  said 
he  would  not  let  them  put  a  road  through  there.  I  told  him 
I  did  not  oome  prepared  to  fight  my  way  through,  but  was 
instructed  to  report  to  the  officers  if  I  had  trouble.  I  told  him 
that  his  saying  I  could  not  go  through  would  not  keep  me  from 

going  through The  next  time  I  had  a  conversation  with 

him  was  between  that  time  and  this.  I  had  two  or  three.  I 
built  some  bridges  near  his  place,  and  he  was  out  there.  He 
told  me  all  along  that  I  would  never  get  through  there;  that 
he  was  not  going  to  have  it  through  there.  I  saw  him  one  day 
going  home,  and  I  said^ '  Hello,  Smith  I  the  commissioners  are 
in  session  now,  and  they  are  liable  to  tackle  you  about  that  road 
again ;^  and  he  said,  'You  will  never  get  through  there.'  I 
told  him^  'That  depends  on  what  kind  of  orders  I  get'  He 
said,  'It  don't  make  a  damn  bit  of  diflereuce  what  kind  of 
orders  you  get;  you  will  never  get  through  there.'"  Upon 
cross-examination  the  witness  testified  that  the  county  com- 
missioners directed  the  sheriff  and  another  person  to  go  with 
him  for  his  protection  to  the  place  of  defendant  on  July  27, 
1891. 

Mr.  Ramsey  testified  that  he  was  the  sheriff  of  Yellowstone 
County,  and  went  July  27,  1891,  to  the  land  of  defendant  to 
keep  the  peace.  "The  defendant  was  irrigating,  and  threw 
down  his  spade,  and  started  to  the  barn  or  stable,  and  I  met 
him  at  the  corner  of  the  stack  yard.  I  said,  'How  do  you  do, 
Mr.  Smith?'  He  said,  'I  want  you  to  get  off  my  premises;' 
and  I  said,  'I  came  over  to  have  a  talk  with  you.'  He  said, 
'These  are  my  premises,  and  I  order  you  off  them.'  I  said,  'I 
came  over  here  to  talk  with  you,  and  I  am  going  to  do  it'  He 
moved  around  and  went  to  the  house,  and  in  a  pretty  fast  walk. 
I  followed  him.  It  was  fifty  yards  to  the  house,  I  judge.  As 
soon  as  he  got  to  the  door  he  picked  up  his  gun,  and  came  out. 
I  said,  '  Hold  on  there.  Smith.  Don't  you  go  any  further,  I 
am  going  to  see  that  there  is  no  trouble  here  to-day.'  Church 
was  about  a  hundred  yards  away,  pecking  on  a  post  There 
was  an  irrigating  ditch  between  him  and  Church,  and  he  (Mr, 
Smith)  ran  across  it  I  followed  a  little  behind  him,  and  once 
or  twice  I  ordered  him  to  stop,  and  he  kept  on  running  until 
he  got  within  sixty  yards  of  Mr.  Church,  and  drew  up  his  gun. 


890  State  v.  Smith.  [June  T.,  1892 

took  deliberate  lum,  and  fired/'  The  witness  also  testified  that 
he  and  his  deputy  were  armed. 

Mr.  Terrill  testified  that  he  was  present  July  27, 1891,  upon 
the  land  of  defendant.     ''I  wanted  to  talk  to  him,  but  he 

would  not  have  it Mr.  Smith  went  a  hundred  yards 

before  he  fired  at  Church.  He  was  sixty  or  sixty-five  yards 
from  Church  when  he  pointed  his  gun  at  Church  and  fired. 
After  Smith  fired,  he  said  something  like, '  I  told  you  I  would.' '' 

The  defendant  testified:  '^Mr.  Ramsey  said,  'How  do  yoa 
do,  Mr.  Smith ?'  and  I  said,  'How  do  you  do,  gentlemen  ?'  He 
said, '  I  want  to  talk  to  you.'  I  said, '  If  you  want  to  talk  to  me, 
call  that  man  back ;'  and  they  did  not  answer.  'I  took  two  or 
three  steps  towards  Church,  and  asked  him  to  stop,  and  he  would 
not.  I  then  told  Ramsey  and  Terrill  to  leave  the  premises. 
Instead  of  doing  that,  they  started  to  dose  in  on  me.  I  then 
went  to  the  house.  I  told  them  to  leave  two  or  three  times.  I 
supposed  they  were  going  to  try  to  do  something  with  me.  I 
went  in  the  direction  of  my  house,  and  got  my  rifle,  and  stepped 
out  of  the  door  with  it,  and  went  on  and  passed  them,  and 
jumped  across  the  ditch,  and  hallooed  to  Church  to  get  away 
from  there  nearly  every  step  I  took.  He  didn't  pay  any  atten- 
tion to  me.     I  stopped  a  minute,  and  as  I  raised  the  gun  he 

jumped  to  one  side I  shot  past  him  to  drive  him  ofi. 

....  I  had  told  Church  a  number  of  .times  before  this  not  to 
go  through  my  field.  I  forbid  him  to  cut  down  my  fence.  .  .  .  • 
I  knew  Mr.  Church  was  about  to  make  an  effort  to  open  this  road, 
when  I  saw  him  chopping  the  fence  down."  He  also  testified 
that  ''upon  another  occasion  Mr.  Ramsey  came  up  in  a  buggy, 
and  I  spoke  to  him,  and  he  said  he  had  come  to  see  that  Church 
put  that  road  through,  and  I  said, '  You  can't  do  it.'  He  said^ 
'Very  well,  I  will  arrest  you  right  here.'  'Very  well,'  I  said. 
I  said  he  might  make  an  arrest  if  he  wanted  to,  but  I  would 
not  let  him  put  a  road  through." 

Joseph  Dan  ford  testified  for  the  defendant  about  a  conversa- 
tion in  the  month  of  May,  1891.  "Mr.  Smith  was  on  one  side 
of  the  fence,  and  Mr,  Church  was  on  the  other.  Mr.  Church 
walked  up  to  within  a  few  feet  of  the  feno^  and  remarked  to 
Mr.  Smith  that  he  would  have  to  tear  down  the  fence.  Mr. 
Smith  told  him  he  could  not  do  it.     Mr.  Church  remarked 
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that  he  had  that  kind  of  orders,  and  he  guessed  if  that  was  all 
he  would  have  to  go  through;  and  he  says,  *Will  jou  resist?' 
Mr.  Smith  said,  'Most  assuredly  I  will.'"  John  Keardon, 
called  by  the  defendant,  testified  to  the  same  effect. 

The  testimony  proving  the  official  character  of  the  road  super- 
visor and  the  sheriff  and  his  deputy,  and  the  object  of  their 
visit  to  this  place,  was  introduced  without  objection  upon  the 
part  of  the  defendant.  It  is  generally  known  that  sheriffs  and 
their  deputies,  and  officers  enjoying  similar  public  trusts,  are  of 
necessity  armed  with  deadly  weapons.  After  the  appellant 
ottered  his  threats  of  resistance  to  the  opening  of  the  road,  and 
displayed  his  rifle  to  intimidate  Church,  it  was  the  duty  of  the 
officers  who  were  present  to  be  prepared  for  every  emergency. 
The  relations  of  all  the  parties  were  of  a  friendly  nature,  and 
the  opening  of  the  road  has  been  the  whole  subject  of  dissension 
and  hostility.  The  defendant  knew  that  Ramsey,  Terrill,  and 
Church  held  responsible  official  positions,  and  that  the  road 
supervisor  was  engaged  in  the  performance  of  a  public  duty  at 
the  time  and  place  mentioned  in  the  information.  The  defend- 
ant also  knew  that  he  was  /n  no  danger  of  receiving  bodily 
harm  from  any  of  these  persons,  that  none  of  them  intended  to 
commit  a  felony,  and  discharged  his  rifle  at  Church  with  a  full 
knowledge  of  all  the  facts.  The  order  of  the  board  of  county 
commissioners  was  competent  evidence  to  explain  the  motives 
and  conduct  of  the  road  supervisor. 

The  defendant  offered  in  evidence  the  records  of  the  board 
of  county  commissioners  of  Yellowstone  County  relating  to  the 
laying  out  of  the  road,  and  they  were  excluded,  upon  the  objec- 
tion of  the  State.  This  ruling  is  assigned  as  error.  The  tran- 
script does  not  disclose  the  purpose  for  which  this  evidence  was 
offered,  but  the  appellant  contends  in  his  brief  that  the  board 
of  county  commissioners  did  not  comply  in  all  respects  with  the 
law,  and  that  the  road  was  not  legally  laid  out,  and  that  the 
order  under  which  Church  assumed  to  remove  the  fence  was 
unlawful.  It  is  urged  that,  if  this  contention  be  sound, 
Bamsey,  Terrill,  and  Church  were  armed  trespaSBers,  and  that 
the  defendant  had  the  right  to  defend  his  person  and  property. 
We  have  already  seen  that  the  appellant  was  not  called  upon  to 
protect  himself,  and  that  his  weapon  was  aimed  at  the  officer^ 
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who  was  not  attacking  him  or  making  anj  threatening 
demonstrations. 

The  simple  question  is  whether  the  appellant  was  justified  in 
committing  the  assault  upon  the  road  supervisor  to  prevent  the 
opening  of  the  road.  The  authorities  are  arrayed  against  this 
proposition.  The  statute  embodying  the  principle  which  is 
applicable  is  expressed  in  these  terms :  ^^Justifiable  homicide  is 
the  killing  of  a  human  being  in  necessary  self  defense,  or  in 
defense  of  habitatioUi  property,  or  person  against  one  who 
manifestly  intends  or  endeavors,  by  violence  or  surprise,  to  com- 
mit a  felony,  or  against  any  person  or  persons  who  manifestly 
intend  and  endeavor,  in  a  violent,  riotous,  and  tumultuous 
manner,  to  enter  the  habitation  of  another  for  the  purpose  of 
assaulting  or  offering  personal  violence  to  any  person  dwelling 
or  being  therein."  (Comp.  Stats,  div.  4,  §  32.)  "All  other 
instances  which  stand  upon  the  same  footing  of  reason  and  jus- 
tice  as  those  enumerated  shall  be  considered  justifiable  .... 
homicide."  (Comp.  Stats,  div.  4,  §  38.)  One  of  the  oldest 
cases  is  Oommonw.  v.  Drew^  4  Mass.  391,  which  was  tried  in 
the  year  1808,  and  the  court  charged  the  jury  as  follows :  " For 
it  is  a  rule  of  law  that  where  the  tres2)ass  is  barely  against  the 
property  of  another,  not  his  dwelling-bouse,  it  is  not  a  provo- 
cation sufficient  to  warrant  the  owner  in  using  a  deadly  weapon ; 
and  if  he  do,  and  with  it  kill  the  trespasser,  this  will  be  murder, 
because  it  is  an  act  of  violence  beyond  the  degree  of  the  provo- 
cation." These  views  have  been  repeatedly  asserted.  {RcbeiiM 
V. /Stofe,  14Mo.  138;  55  Am.  Dec  97;  //armon  v.  Sto^e,  24  Ala. 
67;  60  Am.  Dec.  450;  MoDanid  v.  States  8  Smedes  &  M.  401; 
47  Am.  Dec.  93;  Johnson  v.  PatierBOUy  14  Conn.  1;  85  Am. 
Dec.  96 ;  People  v.  Honshell,  10  Cal.  83 ;  Peopk  v.  Flanagan,  60 
Cal.  2;  44  Am.  Rep.  52;  Staie  v.  Vance,  17  lowa^  138 ;  Kunlde 
V.  Stale,  32  lud.  220;  Davism  v.  Peopk,  90  111.  221;  2  Bishop 
on  Criminal  Law  [4th  ed.],  §  641;  Wharton  on  Homicide, 
§§  414-540;  Bush  v.  Peopk,  10  Colo.  566.) 

In  Bush  V.  Peopk,  supra,  decided  in  the  year  1887,  Mr.  Jus- 
tice Elbert,  for  the  court,  said:  ^^It  is  well  settled  that  a  bare 
trespass  against  the  property  of  another  is  not  sufficient  provo- 
cation to  warrant  the  owner  in  using  a  deadly  weapon  in  its 
defensci  and  if  he  do  so,  and  with  it  kill  the  trespasser,  it  will 
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be  murder;  and  this  though  the  killing  were  actually  necessary 

to  prevent  the  trespass The  rule  is  the  same  whfether 

the  trespass  be  upon  real  or  personal  property ;  the  law  does 
not  justify  the  shedding  of  human  blood  to  prevent  slight 
injuries  to  the  property  of  others."  Many  of  the  circumstances 
in  Damson  v.  People,  supra,  are  similar  to  the  case  at  bar.  We 
make  the  folio wiug  extract  from  the  statemeut  of  the  facts: 
^'Robertson,  the  deceased,  was  one  of  the  commissioners  of  high- 
ways of  the  town  of  Ella^  in  Lake  County,  and  in  company 
with  the  other  two  commissioners^  Jacob  Beese  and  August 
Kuigge,  and  others^  on  September  8,  1877,  went  to  open  a 
highway  in  front  of  Davison's  house,  which  the  commissioners 
claimed  had  been  obstructed  by  Davison  by  building  fences 
across  it.  Davison  claimed  the  road  had  never  been  legally 
laid  out,  or,  if  it  had  been,  it  had  been  legally  vacated  by 
appeal  to  tiiree  supervisors.  The  commissioners  tried  to  per- 
suade him  to  remove  his  fences,  which  he  refused  to  do,  claim- 
ing that  the  land  where  the  fences  were  was  his  private  property, 
which  he  would  defend  with  all  the  force  necessary  for  that 
purpose.  The  commissioners  then  directed  the  men  who  came 
to  assist  them  to  take  down  the  fences,  •  •  .  ."  and  during  the 
difficulty  which  ensued  Robertson  was  mortally  wounded.  Mr. 
Justice  Walker,  in  the  opinion,  said :  '^  It  is  urged  that  the 
court  trying  the  case  erred  in  refusing  to  permit  accused  to 
introduce  evidence  that  the  place  where  the  commissioners  were 
attempting  to  remove  the  fence  was  not,  as  they  claimed,  a  pub- 
lic highway;  that  the  fact  was  important,  not  as  a  justification, 
but  as  showing  the  feelings  of  the  parties,  and  as  tending  to 
shed  light  on  the  transaction ;  that  it  was  a  part  of  the  res  gesfce. 
•  .  •  •  It  is  not,  nor  can  it  be,  claimed  that  the  fact  that  there 
was  no  road  where  the  attempt  was  made  to  remove  the  fence 
justified  plaintiff  in  error  in  taking  the  life  of  deceased.  The 
admission  of  the  evidence  would  have  raised  a  collateral  issue 
that  would  have  tended  to  confuse  the  jury^  obscure  the  real 
issue,  and  could  in  no\^ise  have  tended  to  elucidate  the  true 
issue  in  the  case.  That  issue  was  foreign  to  the  case,  and  its 
trial  was  not  proper.  The  evidence  was  before  the  jury  that 
there  was  a  dispute  between  accused  and  the  road  commissioners 
whether  there  was  a  road  at  this  pointy  he  claiming  there  was 
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not,  and  they  insisting  there  was.  This  dispute  had  lasted 
for  almost  a  year,  and,  ii  he  believed  there  was  no  road  there^ 
that  belief  would  explain  his  feelings  and  motives  as  fully  as 
had  the  fact  been  established  by  proof.  We  are  clearly  of  opin- 
ion there  was  no  error  in  exclading  this  evidence It  is 

urged  that  the  third  instruction  given  for  the  {leople  is  errone- 
ous. It  informs  the  jury  that  accused  would  not  be  justified  in 
killing  deceased  to  prevent  a  trespass  to  his  real  estate,  unless 
it  was  upon  his  dwelling-house.  We  apprehend  that  no  well- 
considered  case  has  gone  the  length  of  holding  that  a  person 
may  kill  another  to  prevent  a  mere  trespass  to  his  pro[)erty. 
A  man's  house  is  his  castle,  and  he  may  defend  it  even  to  the 
taking  of  life,  if  necessary  or  apparently  necessary  to  prevent 
persons  from  forcibly  entering  it  against  his  will,  and  when 
warned  not  to  enter  and  to  desist  from  the  use  of  force.  The 
law  affords  ample  redress  for  trespasses  committed  on  a  man's 
land,  but  does  not  sanction  the  taking  of  life  to  prevent  it. 
The  owner  may,  no  doubt,  oppose  force  with  force  to  protect 
his  property  from  injury  or  destruction,  but  not  to  the  extent 
of  taking  life,  or  in  excess  of  the  necessity  of  the  case.  When 
he  carries  resistance  to  excess,  and  uses  more  force  than  is  rea- 
sonably necessary,  he  becomes  a  wrong-doer The  twenty- 
second  asked  the  court  to  instruct  that,  if  the  road  commissioners 
and  others  were  on  the  premises  without  his  consent,  they  were 
trespassers.    Suppose  they  were;  that  did  not  authorize  him  to 

shoot  and  kill  deceased The  thirtieth  asks  the  court  to 

instruct  that,  if  a  prosecution  for  obstructing  this  road  was 
pending  against  accused  at  the  time,  the  commissioners  would 
have  no  right  to  open  the  fence.  Suppose  this  was  true;  it 
would  follow  that  the  commissioners  were  trespassers,  and  we 
have  seen  that  would  not  justify  accused  in  taking  the  life  of 
Robertson.'* 

We  are  satisfied  that  the  question  of  the  legality  of  the  action 
of  the  board  of  county  commissioners  of  Yellowstone  County 
in  laying  out  the  road  sustained  no  relation  to  the  facts  before 
the  jury,  and  that  these  records  were  immaterial.  Admitting 
that  the  road  supervisor  and  the  sheriff  and  his  deputy  were 
trespassers,  the  act  of  the  appellant  in  using  a  deadly  weapon 
was  inexcusable. 
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The  instraciions  are  consistent  with  this  theory,  and  we  will 
not  review  them  separately.  The  defendant  in  11  requests  for 
instructions,  which  were  refused  by  the  court,  took  a  diflFerent 
view  of  the  law,  and  insisted  that  his  acts  were  justified,  and  that 
he  was  not  guilty  of  the  commission  of  any  offense.  It  is  the 
contention  of  the  appellant  that  the  order  of  the  board  of  county 
commissioners  was  in  violation  of  this  statute:  "No  such  road 
shall  be  ordered  opened  through  fields  of  growing  crops,  or 
along  a  line  wfiere  growing  crops  would  thereby  be  exposed  to 
stock,  until  the  owner  or  owners  of  such  crops  shall  have  suf- 
ficient time  to  harvest  and  care  for  the  same/'  (Comp.  Stats. 
div.  5,  §  1818.)  It  will  be  observed  that  the  order  complained 
of  was  made  March  11, 1891,  and  within  two  days  notice  thereof 
was  given  to  the  appellant,  and  that  at  this  season  of  the  year 
there  could  be  no  growing  crops.  If  we  consider  the  matter  in 
the  most  favorable  asi>ect  for  the  defendant,  and  assume  that 
the  road  was  "ordered  opened"  through  his  fields  of  growing 
grain,  there  was  ample  remedy  in  the  courts  for  every  grievance. 

We  discover  no  error  in  the  record,  and  it  is  ordered  and 

adjudged  that  the  judgment  be  affirmed,  and  that  the  same  be 

executed  as  directed  by  the  court  below. 

Affirtned* 
Harwood,  J.,  and  De  Witt,  J.,  concur. 
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Wateb  "RiQBTB—  Appropriation  and  use  vnthout  record,  — Where  an  appropriation 
of  the  waters  of  a  stream  for  irrigating  purposes  was  actually  made  by  the  plain t> 
iff  in  the  year  1880,  and  the  water  used  continuously  ever  since,  but  no  record 
of  the  appropriation,  as  required  by  section  1268,  fifth  division  of  the  GompUed 
Statutes  (Act  of  March  12, 1885) ,  was  made  until  1891,  such  water  right  is  superior 
to  one  acquired  and  recorded  by  the  defendant  in  1689,  as  under  the  proviso  of 
said  section  1258,  **a  faUure  to  comply  with  the  requirements  of  this  section 
may  in  no  wise  work  a  forfeiture  of  such  heretofore  acquired  rights,  nor  prevent 
any  such  claimant  from  establishing  such  rights  in  the  courts." 

Sake — Pleading.  —  In  an  action  to  quiet  title  to  a  water  right,  the  purpose  for 
which  plaintiff  appropriated  the  water,  the  character  and  extent  of  the  use,  and 
the  amount  necessary  are  sufficiently  stated  where  the  complaint  alleges  in 
snbstance  that  plaintiff  is  the  owner  and  in  the  actual  possession  of  certain 
lands,  all  of  which  require  water  for  the  purpose  of  growing  agricultural  crops ; 
that  prior  to  the  acts  of  iAie  defendants  complained  of,  plaintiff  diverted  and 
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•lypropriated  two  lumdred  inches  of  the  wmter  to  and  npon  bis  Isndi, "  and  osed 
and  empioTed  the  same  npon  the  said  lands  for  agrienltoral  porposes  erer  sinoe, 
from  year  to  jear,  nnintermpledly,  down  to  and  ontQ  the  time  of  the  wronga 
and  grieranoes  beieinaffter  complained  of;"  that  on  a  certain  date  defendants 
traspsssed  on  plaintiff's  rights  snd  have  taken  said  waters,  "  all  of  which  he 
then  needed,  and  required  for  agneoltnral  nses  npon  said  lands."  {Fabian,  t. 
Cotttns,  2  Mont  510,  cited.) 

Appeal  from  Sixth  Judicial  Disbnd,  County  of  Meagherm 

Action  to  quiet  title  to  water  right,  and  for  an  injunction. 
Defendant's  motion  to  dissolve  injunction  was  denied  bjHENBT^ 
J.    Affirmed. 

Walennan  &  CaSatoayy  for  Appellant. 

As  water  must  be  appropriated  for  a  beneficial  purpose,  so  it 
must  be  used  in  the  furtherance  of  that  purpose.  It  cannot  be 
ascertained  from  plaintiff's  complaint  what'  was  the  nature, 
character,  or  the  extent  of  the  use  alleged  by  him.  Nor  does  the 
<;omplaint  state  how  much,  if  any,  of  the  said  water  was  neces- 
sary for  use  upon  the  land  described  in  the  complaint  ^'The 
mere  allegation  that  irreparable  injury  would  result  to  the  com- 
plainant unless  protection  is  extended  to  him,  is  not  sufficient ; 
the  facts  must  be  stated,  that  the  court  may  see  that  the  appre- 
iiensions  of  irreparable  injury  are  well  founded.  (  Waldran  v. 
Marsh,  5  Cal.  119;  Mechanic? a  Foundry  v.  RyaU,  75  Cal.  601; 
Thorn  v.  Sweeney,  12  Nev.  251;  Crisman  v.  Heiderer,  5  Colo. 
589.)  A  {)erusal  of  the  complaint  faib  to  disclose  any  facts  of 
this  nature."  {McCoi-mick  v.  Riddle,  10  Mont.  467.)  The 
court  will  not  grant  relief  by  injunction  in  case  of  simple  tres- 
pass and  when  it  appears  that  plaintiff  can  have  adequate  rem- 
edy and  compensation  in  damages  for  the  injury  *  sustained. 
{Frink  v.  SUwaH,  94  N.  C.  484;  10  Am.  &  Eng.  Encycl.  of  Law, 
878 ;  Heaney  v.  BuUe  &  Mord.  C.  Co.  10  Mont  593.)  In  the 
case  at  the  bar,  the  injury  attempted  to  be  set  up  is  not  irrepa- 
rable, and  the  defendants  are  solvent  and  can  respond  in  damages 
for  any  and  all  damages  sustained  by  plaintiff  through  their 
fault  And,  as  a  matter  of  law,  when  the  equities  of  the  com- 
plaint are  denied  by  the  answer,  the  preliminary  injunction 
should  be  dissolved.  {CrandaUy.  TFoocfe,  6  Cal.  449;  Gard-- 
ner  v.  Po-kins,  9  Cal.  553;  BurneU  v.  Whitesides,  13  Cal.  167; 
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Gagliardo  v.  CrippeUy  22  Cal.  362 ;  Beat  del  Monte  do.  M,  Go. 
V.  Pond  etc.  M.  Co.  23  Cal.  82;  Hyde  v.  French,  New  Jersey, 
Oct.  15,  1889,  lis  At  1.  Rep.  356 ;  McCaHney  v.  Qmidy,  141  Pa* 
St  453 ;  Fuller  v.  Cason,  26  Fla.  476.) 

Thompson  &  Maddox,  for  KespondeDt 

Whatever  may  be  the  rule  elsewhere,  in  Montana,  a  tempo- 
rary injunction  is  proper  in  every  case  in  which  an  injunction 
is  a  part  of  the  relief  prayed  for.  (Code  Civ.  Proc.  §  173, 
p.  101.)  Injunction  has  been  uniformly  held  to  be  a  proper 
remedy  for  the  protection  of  the  rights  of  a  prior  appropriator 
of  water  against  one  unlawfully  depriving  him  of  it.  (Fabian 
V.  OoUinSj  2  Mont.  510;  3  Mont.  215.)  An  order  dissolving 
or  refusing  to  dissolve  an  injunction  will  be  affirmed  on  appeal 
unless  an  abuse  of  judicial  discretion  is  clearly  shown.  {Blue 
Bird  M.  Co.  v.  Murray,  9  Mont.  475;  Kkin  v,  Davis,  11 
Mont.  155.) 

Harwood,  J. — This  appeal  is  from  an  order  refusing  to 
dissolve  an  injunction.  By  this  action  plaintiff  seeks  to  obtain 
a  decree  confirming  the  prior  right  and  title  in  him  to  the  use 
and  benefit  of  two  hundred  inches  of  the  water  of  Bannack 
Springs  Creek,  for  purposes  of  irrigating  certain  lands  described 
in  his  complaint,  as  against  the  claims  of  defendants;  and,  by 
injunction,  to  prevent  defendants,  and  all  others  acting  for  or 
under  them,  from  further  taking,  interfering  with,  or  diverting 
from  plaintiff  the  said  water;  for  two  hundred  dollars  damages 
for  past  diversion  thereof  from  plaintiff,  and  for  costs  of  this  suit. 

Plaintiff^s  complaint  contains  the  usual  allegation  of  citizen- 
ship; his  ownership  and  occupation  of  certain  described  agri- 
cultural lands,  upon  which  he  avers  he  raises  crops  of  hay, 
grain,  and  vegetables,  and  that  water  for  irrigation  purposes  is 
necessary  thereto;  the  appropriation  of  said  quantity  of  the 
waters  of  said  creek  for  the  purpose  of  irrigating  said  land ; 
the  date  of  such  appropriation,  which  plaintiff  alleged  to  be  in 
the  year  1880;  the  continuous  use  of  said  water  for  such  pur- 
poses from  year  to  year  since  said  appropriation;  the  inter- 
ference of  defendants  with  said  alleged  water  right  by  taking, 
diverting,  and  using  the  water  of  said  creek,  which  plaintiff 
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alleges  he  is  entitled  to  by  virtae  of  his  prior  appropriation ; 
the  amount  of  damages  plaintiff  alleges  he  has  sustained  bj 
reason  of  said  diversion  theretofore  by  defendants;  that  defend- 
ants threaten  to  continue  the  taking  and  diversion  of  said  water, 
and  to  permanently  appropriate  and  use  the  same  ''and  wholly 
deprive  the  plaintiff  of  the  use  and  benefit  thereof,  and  thereby 
render  valueless,  for  agricultural  purposes,  the  said  lands  of 
plaintiff,  and  thereby  cause  irreparable  injury  to  the  rights  of 
the  plaintiff  therein;  and  that  plaintiff  has  no  plain,  speedy,  and 
adequate  remedy  at  law" — following  these  allegations  by  prayer 
for  appropriate  relief,  and  therewith  injunction  against  future 
interference  with  said  alleged  water  right. 

At  the  commencement  of  the  action,  on  reading  the  verified 
complaint,  the  judge  of  the  court  wherein  the  same  was  pend- 
ing, after  requiring  the  execution  of  the  usual  bond  in  favor  of 
defendants,  granted  a  temporary  injunction  restraining  defend- 
ants from  further  commission  of  the  acts  sought  to  be  prevented, 
as  above  mentioned,  until  the  further  order  of  said  court  or  the 
judge  thereof  in  the  premises. 

Defendants  filed  answers  to  said  complaint,  in  which  defend- 
ant,  Oscar  G.  Smart,  denied  having  ever  appropriated  any  of 
said  water;  or  having  ever  claimed  any  water  of  said  creek; 
or  having  in  any  manner  diverted,  or  attempted  to  divert,  the 
same;  and  asked  to  be  dismissed,  with  his  costs.  Defendant, 
Alice  L.  Smart,  by  answer  denied  each  and  every  allegation  of 
said  complaint;  and  averred  prior  right  to  said  waters  by  reason 
of  alleged  prior  appropriation  thereof,  for  use  in  the  irrigation 
of  lands  possessed  by  her,  and  described  in  her  said  answer,  for 
agricultural  purposes. 

Thereafter  defendants,  having  given  notice  of  intention  so  to 
do,  moved  the  court,  upon  the  pleadings  in  said  action,  and 
upon  affidavits,  to  dissolve  the  said  injunction.  The  affidavits 
presented  by  defeqdants  in  support  of  said  motion  assert  the 
acts  done  by  defendant,  Alice  L.  Smart,  in  reference  to  the 
appropriation  and  taking  of  the  waters  of  said  creek ;  that  she 
commenced  the  construction  of  a  ditch,  in  the  fall  of  1888,  to 
divert  said  water  upon  her  desert  land  claim,  and  completed  the 
same,  and  diverted  said  waters  onto  her  said  land  in  the  spring 
of  1889;  that  at  that  time  there  was  not,  nor  had  there  been 
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before,  any  otlier  ditch  taking  water  out  of  said  creek ;  that  on 
the  13th  of  March,  1889,  she  filed  with  the  county  clerk  and 
recorder  of  Meagher  County  a  notice  of  such  appropriation  of 
said  water,  as  provided  by  statute;  and  also  asserts  that  tlie 
only  ditches  ever  made  by  plaintiff,  through  which  he  ever 
attempted  to  utilize  the  waters  of  said  creek  for  the  irrigation 
of  his  lands,  were  two  recently  plowed  furrows,  which  some  of 
the  affiants  assert  had  been  plowed  after  the  commencement  of 
this  action,  and  within  a  few  days  prior  to  the  making  of  said 
affidavits,  and  long  afler  the  making  of  ditches  by  defendant, 
Alice  L.  Smart,  for  the  appropriation  and  use  of  said  water; 
that  the  greater  part  of  plaintiff^s  homestead  claim,  if  not  all, 
lies  on  the  opposite  side  of  the  Musselshell  River  from  Bannack 
Springs  Creek;  that  plaintiff  never  at  any  time  irrigated  any 
of  his  desert  land  claim  from  any  ditch  taken  out  of  the  said 
Bannack  Springs  Creek;  that  plaintiff  in  1888  dug  a  ditch, 
taking  out  water  from  the  Musselshell  Biver,  running  in  and 
upon  his  desert  land  claim,  which  ditch  would  carry  at  least 
three  hundred  inches  of  water;  that  said  ditch  crosses  the  Ban- 
nack Springs  Creek  near  the  mouth  thereof,  thereby  letting 
water  from  said  creek  run  into  his  said  Musselshell  River  ditch, 
and  that  constituted  the  only  means  by  which  plaintiff^s  ditch 
taps  said  Bannack  Springs  Creek ;  that  most  of  the  water  of 
said  creek  sinks  and  disappears  before  reaching  plaintiff's  land, 
during  the  greater  part  of  the  year. 

Plaintiff  resisted  the  motion  to  dissolve  said  temporary  injuno- 
tion,  by  filing  affidavits  of  several  persons  on  his  behalf,  wherein 
it  was  asserted  that  for  a  long  period  prior  to  this  controversy 
the  waters  of  said  creek  have  not  sunk  at  any  point,  at  any  time 
of  the  year,  and  said  creek  had  "  never  been  dry  above  the  ranch 
of  plaintiff,^^  but  maintains  its  usual  volume  at  that  place  at  all 
seasons  of  the  year;  that,  as  early  as  1881,  plaintiff  took  water 
out  of  said  creek  by  means  of  dams  and  ditches,  and  used  the 
same  for  irrigation  of  his  meadows,  and  had  used  the  waters  of 
said  creek  upon  his  lands  for  irrigation  purposes  every  year 
since;' that,  up  to  the  year  1888,  plaintiff  had  no  other  water 
available  for  irrigation  purposes,  except  the  water  of  said  creek ; 
that  plaintiff  raised  crops  of  hay  and  grain  upon  his  ranch  every 
year  since  1881,  and  that  said  land  will  not  produce  crops  with- 
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out  irri<ration  ;  that  a  portion  of  plaintiff's  desert  land  claim  cau 
be  irrii^ated  from  said  creek,  and  cannot  be  reached  from  plaint- 
iff's JIuaselshell  River  ditch;  that  from  twenty-five  to  thirty- 
five  acres  of  plaintiff's  homestead  lies  on  the  north  side  of  the 
Musselshell  River,  that  being  the  same  side  of  said  river  where 
Bannack  Springs  Creek  is;  that  said  desert  land  claim,  and 
portion  of  said  homestead,  is  level  and  smooth,  and  said  creek 
flows  through  the  same  for  a  distance  of  about  one  mile,  and 
said  creek  is  so  nearly  on  a  level  with  the  surface  of  said  ground 
that  the  waters  therefrom  can  be  made,  by  means  of  a  dam  or 
dams,  to  overflow  its  banks  and  irrigate  the  said  adjoining  lands 
of  plaintiff  at  any  point  except  along  the  first  fifty  yards,  or 
thereabouts,  from  the  place  where  said  creek  enters  plaintiff's 
ranch;  that  on  the  15th  of  August,  1880,  plaintiff  appropriated 
two  hundred  inches  of  the  waters  of  said  creek,  by  building  a 
dam  across  it  and  by  digging  a  ditch  just  above  said  dam,  con- 
veying said  water  upon  that  part  of  plaintiff's  homestead  lying 
on  the  north  side  of  the  Musselshell  River,  and  used  said  water 
for  irrigation  purposes,  and  has  so  used  the  same  ever  since; 
and  the  same  year  plaintiff  took  possession  of  the  land  constitut- 
ing his  desert  land  claim,  and  has  occtipied  the  same  continu- 
ously ever  since;  that  in  said  year  1880,  plaintiff  built  other 
dams  in  said  creek  above  the  one  first  mentioned,  and  dug  a 
number  of  lateral  ditches,  by  means  of  all  of  which  he  diverted 
the  water  of  said  creek  upon  said  lands,  and  has  ever  since  used 
all  of  the  water  of  said  creek  during  the  irrigating  season  of  each 
year  in  the  irrigation  of  said  lands  for  argricultural  purposes. 

Having  stated  briefly  the  material  facts  involved  in  the  case, 
we  will  discuss  the  questions  raised  by  appellants. 

1.  They  contend  that  the  complaint  does  not  state  &ct8  suf- 
ficient to  warrant  the  granting  of  an  injunction;  and,  to  confirm 
this  proposition,  point  to  the  fact  disclosed  by  the  pleadings  and 
exhibits,  that,  while  plaintiff  avers  that  he  appropriated  said 
water  in  1880,  he  filed  no  notice  of  appropriation,  as  provided 
by  the  laws  of  this  State,  until  November,  1891.  It  is  there- 
fore insisted  by  appellants'  counsel  that  plaintiff's  appropri- 
ation took  effect  at  the  latter  date  only,  and  thus  became 
subsequent  to  the  appropriation  of  appellants,  which,  accord- 
ing to  the  averment  of  the  answer,  was  made  in  October^  1888, 
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and  recorded  in  March,  1889.  This  contention  on  the  part  of 
appellants'  counsel  appears  to  lose  much  of  its  force  when  con- 
sidered in  connection  with  the  proviso  of  section  1258,  fifth 
divisi'crn  of  tiie  Compiled  Statutes,  which  reads  as  follows: 
** Persons  who  have  heretofore  acquired  rights  to  the  use  of 
water  shall,  within  six  months  after  the  publication  of  this  act, 
file  in  the  office  of  the  recorder  of  the  oountj  in  which  the 
water  right  is  situated,  a  declaration  in  writing,  except  notice 
be  already  given  of  record  as  required  by  this  act,  the  same 
iacts  as  required  in  the  notice  provided  for  record  in  section 
1265  of  this  chapter.  Such  declaration  shall  be  verified  as 
required  in  section  1255  of  this  chapter,  in  cases  of  notice  of 
appropriation  of  water ;  provided,  that  a  failure  to  comply  with 
the  requirements  of  this  section  may  in  no  wise  work  a  forfeit- 
ure of  such  heretofore  acquired  rights,  nor  prevent  any  such 
claimant  from  establishing  such  rights  in  the  courts.'^ 

We  are  unable  to  conceive  that  the  legislature  intended,  by 
8uch  proviso,  otherwise  than  to  declare  that  water  rights  acquired 
prior  to  said  act,  according  to  tiie  laws  theretofore  in  force, 
should  in  no  wise  be  impaired  or  forfeited  by  failure  to  record 
the  same.  The  legislative  mind  undoubtedly  foresaw  that  some 
owners  of  such  rights,  acquired  prior  to  said  act,  might,  through 
inadvertence  or  absence  from  the  country,  fail  to  record  such 
water  rights  as  provided  in  said  act;  and  also  foresaw  that, 
without  such  saving  provision,  complications  and  controversies, 
which  might  work  great  injustice,  would  be  likely  to  arise  by 
reason  of  the  recording  of  water  rights  acquired  prior  to  said 
act,  wherein  junior  rights,  so  acquired,  might  be  recorded  before 
older  rights  on  the  same  stream.  Without  some  provision,  this 
might  have  led  to  uncertainty  and  litigation,  at  least,  which 
the  legislature  wisely  avoided.  Forfeitures  are  not  favored  in 
law,  and,  in  the  face  of  such  clear  expression  of  legislative 
intent,  we  would  not  be  at  all  justified  in  holding  that  a  water 
right  alleged  to  have  been  actually  acquired  prior  to  the  passage 
of  said  act  by  compliance  with  existing  laws  and  customs,  could 
only  have  efiTect  from  and  after  the  date  of  recording  the  same, 
in  case  such  recording  was  made  after  the  time  fixed  in  the  act 
for  recording  prior  acquired  water  rights.  The  act  provided 
that  prior  acquired  water  rights  shall  not  be  forfeited^  even  by 
^TOL.  XIL— 26. 
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failure  altogeilier  to  record  the  same,  but  such  right  may  be 
established  in  court.  If  recorded  in  compliance  with  the  pro- 
visions of  said  act|  the  record  of  the  facts  required  to  be  set 
forth  in  the  verified  statement  become  prima  facie  evidence  of 
such  facts.  This  was  an  inducement  to  place  declarations  of 
such  rights  on  record.  It  appears  to  have  been  the  aim  of  the 
legislature,  as  shown  by  the  provisions  of  said  act,  (1)  to  require 
all  water  rights  appropriated  or  claimed  thereafter  to  be  recorded 
as  therein  provided,  and  to  have  precedence  according  to  the 
dates  of  actual  appropriation,  to  be  shown  prima  facie  by  the 
said  verified  and  recorded  declaration  of  the  claimant;  and  (2), 
as  far  as  possible,  without  resorting  to  the  harshness  of  attempt- 
ing to  forfeit  or  impair  prior  rights,  to  induce  the  claimants  of 
such  rights  to  record  the  same,  to  the  end  that  those  important 
rights  might  become  more  certainly  fixed  and  settled,  and  evi- 
dence thereof  be  preserved.  That  there  was  no  intention,  how- 
ever, to  impair  prior  acquired  rights,  is  further  evidenced  by 
section  1245  of  the  same  statute,  which  provides  as  follows: 
''This  chapter  shall  not  be  so  construed  as  to  impair,  or  in  any 
way  or  manner  interfere  with,  the  rights  of  parties  to  the  use  of 
the  water  of  such  streams  or  creeks  acquired  before  its  passage.'' 

2.  Appellants  contend  that,  "as  water  must  be  appropriated 
for  a  beneficial  purpose,  so  it  must  be  used  in  the  furtherance 
of  that  purpose;  that  it  cannot  be  ascertained  from  plaintiff's 
complaint  what  was  the  nature  or  extent  of  the  use  alleged  by 
him;  nor  does  the  complaint  state  how  much,  if  any,  of  the 
.  said  water  was  necessary  for  use  upon  the  land  described  in  the 
complaint." 

Plaintiff  alleges  in  his  complaint  "that  he  is  the  owner 
of,  and  in  the  actual  occupancy,  possession,  and  enjoyment  of 
certain  tracts  of  agricultural  land  situated  in  the  county  of 
Meagher,  State  of  Montana,  and  which  premises,  and  each  and 
all  thereof,  require  water  for  the  purpose  of  raising  and  grow- 
ing thereon,  agricultural  crops  of  hay,  grain,  and  v^etables, 
said  premises  being  known   and  described  as   [here  follows 

description  of  lands];  that  on  the day  of ,  in  the 

year  1880,  plaintiff,  being  so  in  the  occupancy,  possession,  and 
enjoyment"  of  said  lands  "  diverted  9Jid  appropriated,  by  means 
of  a  ditch,  from  the  waters  of  Bannack  Springs,  which  arise|" 
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etc.  (describing  said  creek),  "to  and  upon  the  land  last  aforesaid, 
two  hundred  inches  of  tlie  waters  thereof,"  measured,  etc.,  "and 
used  and  employed  the  same  upon  the  said  lands  for  agricult- 
ural purposes  ever  since,  from  year  to  year,  uninterruptedly, 
down  to  and  until  the  time  of  the  wrongs  and  grievances  here- 
inafter complained  of;  and  ever  since  the  said  entry  of  said 
desert  land  in  the  year  1886,  from  year  to  year,  he  has  also  used 
and  employed  said  water  uninterruptedly,  down  to  and  until  fhe 
time  of  the  wrongs  *and  grievances  hereinafter  complained  of, 
upon  the  lands  so  entered  as  desert  lands,  and  also  for  agricult- 
ural pur|)oses;  that  on  or  about  the  twenty-second  day  of  April, 
1892,  the  defendants,  Oscar  G.  Smart  and  Alice  L.  Smart,  tres- 
passed upon  the  rights  of  the  plaintiff,  as  hereinbefore  alleged, 
and  have  taken  the  waters  of  said  Bannack  Springs  Creek,  to 
which  this  plaintiff  is  entitled  as  aforesaid,  and  all  of  which  he 
then  needed  and  required  for  agricultural  uses  upon  said  lands 
of  plaintiff,  and  ever  since  at  all  times  the  defendants  have 
totally  deprived  him  thereof;  •  •  •  •  that  the  defendants 
threaten  to,  and  unless  restrained  by  an  order  of  this  court  will, 
permanently  appropriate  all  the  waters  of  said  Bannack  Springs 
to  their  own  use,  and  will  use  the  same,  and  wholly  deprive 
the  plaintiff  of  the  use  and  benefit  thereof,  and  thereby  render 
valueless  for  agricultural  purposes  the  said  lands  of  the  plaint- 
iff, and  thereby  cause  irreparable  injury  to  the  rights  of  plaintiff 
therein ;  and  the  plaintiff  has  no  plain,  speedy,  and  adequate 
remedy  at  law." 

We  think  these  passages  of  the  complaint  clearly  and  con- 
cisely allege  the  purpose  for  which  the  appropriation  of  water 
was  made ;  also  the  character  and  extent  of  the  use ;  and  also 
how  much  of  said  water  was  necessary  for  use  upon  the  land 
described  in  the  complaint.  "All  of  which  he  then  needed  and 
required  for  agricultural  uses  upon  said  lauds  of  plaintiff,"  is 
the  allegation. 

The  remedy  of  injunction  is  proper  in  such  an  action  where 
sufficient  showing  is  made.  (Code  Civ.  Proc.  §  173;  Fabian 
v.  OoUln8,  2  Mont.  510.)  In  the  case  at  bar  the  temporary 
injunction  was  granted  on  the  showing  made  by  tha  verified 
complaint.  There  is  no  doubt  that  such  a  showing  might  be 
brought  to  bear  upon  the  proceeding  as  would  demand  the  dis- 
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solution  of  the  temporary  injunction  by  contradicting  or  destroy- 
ing the  force  of  the  facts  shown  in  the  verified  complaint  by 
superior  proof.  But  we  do  not  find  that  such  has  been  accom- 
plished. Motion  was  made  to  dissolve  the  injunction^  supported 
by  the  answer,  and  the  affidavit  of  several  {)ersons  on  behalf  of 
defendant.  This  proceeding  is  resisted,  and  the  cause  for  pre- 
liminary injuuction  is  supported,  on  the  part  of  the  plaintiff,  by 
the  affidavit  of  a  number  of  persons.  Both  sides  give  a  history 
of  their  own  and  of  the  other's  doings,  in  reference  to  the  alleged 
appropriation  of  said  waters;  and,  considering  these  affidavits 
altogether,  the  plaintiff's  showing  appears  to  be  strong  enough 
to  warrant  the  court  in  refusing  to  dissolve  the  temporary  in- 
junction.    The  order  appealed  from  will  therefore  be  affirmed. 

Affirmadm 
Blake,  C.  J.,  and  De  Witt,  J.,  concur; 
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_85*  5i«       TEITIG  ET  AL.,  RESPONDENT,  V.  BOESMAN  BROTHERS 

AND  COMPANY,  Appellants. 

[Sabmitted  April  2, 1892.    Decided  Jnly  29»  1892.] 

PiucriOB — Oopy  of  vsriUen  instrument  and  answer — When  deemed  admiited — 
Beplication.— The  provision  of  section  98  of  the  Code  of  OivU  Procedore  ilut 
where  a  defense  to  an  action  is  fonnded  upon  a  written  instrument,  and  a  oopy 
thereof  is  contained  in  the  answer,  or  annexed  thereto,  its  genuineness  and  due 
execution  are  deemed  admitted  unless  the  plainti£F  file  and  serve  upon  the 
defendant  an  affidavit  denying  the  same,  is  not  rendered  inapplicable  becanae 
the  Code  of  OivU  Procedure  also  provides  for  a  replication  by  which  the  plaint- 
iff may  deny  new  matter  contained  in  the  answer. 

pAme—  Pleading^  Copy  of  written  instrument  in  answer— When  deemed  admitted. 

Where  an  attack  is  made  upon  a  written  instrument  as  fraudulent  and  Toid, 

by  the  averment  in  the  complaint  of  facts  outside  of  the  inatrument,  which  ii 
proved  would  establish  the  charge,  and  the  answer  denies  such  facts  and  exhibits 
a  oopy  of  the  writing  attacked,  neither  the  action  or  defense  is  based  upon  the 
written  instrument,  but  upon  the  facts  dehors  the  instrument  by  which  its 
good  faith  is  respectively  attacked  and  defended,  and,  therefore,  not  within 
Motion  98  of  the  Oode  of  Oivil  Procedure,  providing  when  the  ganuinenesa  and 
due  execution  of  a  written  instrument  upon  which  a  defense  ia  founded  is 
deemed  admitted. 

CoBPOBATiOKS— Afor^^^o*  and  deeds  of  trust — Assignments— Affidavits  of  good 
/ai^.^  Section  1555,  fifth  division  of  the  Oompiled  Statutes,  requiring  that  all 
mortgages  or  deeds  of  trust  of  both  real  and  personal  property  by  a  corporation 
must  be  accompanied  by  an.  affidavit  of  the  president,  secretary,  or  managing 
af^ent,  that  the  same  is  made  in  good  faith,  and  without  any  design  to  hinder  or 
delay  creditors,  relates  to  mortgages  or  deeda  of  truat  partaking  easentiaUy  of 
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the  nature  of  a  mortgage  where  no  actual  change  of  posssesion  accompanies  the 
transaction,  and  is  not  applicable  to  asaignments  or  transfers  of  both  real  and 
personal  property  by  a  corporation  where  actual  delivery  of  possession  accom- 
panies the  conTeyance,  even  though  such  conveyance  and  delivery  of  possession 
was  in  trust  to  convert  the  property  into  money,  and  pay  the  debts  of  the 
corporation. 

Bame  —  Stockholders — Solvency.  — The  fact  that  none  of  the  persons  about  to  form 
a  company  to  engage  in  mercantile  business  were  possessed  of  money  or  prop- 
erty with  which  to  start  such  business,  or  buy  an  interest  therein,  does  not  alone 
justify  a  finding  that  they  were  at  that  time  insolvents. 

BiME  —  Afiairpimeuts — Frauda  —  Evidence.  —  Evidence  that  a  creditor,  to  whom  an 
assignment  was  made  by  an  insolvent  corporation,  had  sold  the  corporation,  on 
credit,  the  goods  on  which  it  commenced  business ;  that  he  had  suggested  organ- 
izing the  corporation,  but  was  not  a  stockholder,  and  was  familiar  with  its  busi- 
ness only  in  a  general  way ;  that  he  had  nothing  to  do  with  the  management  of 
the  corporation,  but  made  suggestions  from  time  to  time ;  that  during  the  last 
two  mouths  lie  knew  the  amount  of  the  indebteduess  aud  the  financial  condi- 
tion of  the  company  from  examination  of  its  books,  and  insisted  upon  a  change 
in  its  business  policy  for  the  better,  which  was  not  adopted,  does  not  justify  a 
finding  and  conclusion  that  such  creditor  had,  and  exercised,  control  of  the 
afEfiirs  of  said  corporation  during  its  business  career,  so  as  to  place  him  in  the 
same  relation  to  the  corporation  as  its  trustee  and  managing  officer. 

Saux — Same — Same — Same. — Nor  would  such  facts,  coupled  with  evidence  that 
such  creditor  had  agreed  to  lend  the  corporation  his  credit,  by  indorsement  or 
loan,  for  a  limited  amount,  which  he  fulfilled,  justify  a  finding  that  the  corpo- 
ration secured,  solely  on  account  of  the  solvency  and  indorsement  of  such  cred- 
itor, credit  upon  which  it  could  do  business,  thereby  giving  to  the  corporation 
a  credit  wholly  fictitious,  in  the  absence  of  any  evidence  tending  to  show  that 
he  had  in  some  way  influenced  or  misled  the  judgment  creditor  to  extend  credit 
to  the  corporation,  or  that  they  ever  sought  from  him  information  concerning 
the  financial  condition  of  the  corporation,  or  to  what  extent  he  could  be  relied 
upon  in  aiding  it  to  meet  its  liabilities. 

8amx — Sams — Sams — Secret  agreement  between  credUor  and  insolvent  company, 
— An  agreement  between  the  manager  of  the  defendant  company  and  a  cred- 
itor, made  about  the  time  the  company  was  organized,  in  consideration  of  the 
goods  furnished  by  the  creditor  to  the  company,  on  credit,  upon  which  it 
commenced  business,  and  the  promise  of  an  additional  loan  if  needed,  that 
should  the  corporation  become  involved,  or  be  sued  for  any  indebtedness, 
any  notes  that  such  creditor  might  hold  against  the  company,  should  be- 
come immediately  due  unless  secured,  though  kept  secret  and  followed  by  an 
assignment  to  such  creditor,  preferring  his  claim,  does  not  operate  as  a  fraud 
upon  creditors,  in  the  absence  of  any  circumstances  indicating  a  fraudulent 
intent. 

Baiux — Organuation — LiahUity  to  tfiird  persons — Assignment — VcUidity — Cor- 
porate seal. — In  the  case  at  bar  it  appeared  that  the  defendant  corporation  was 
organized  by  three  persons,  who  filed  the  usual  certificate  of  incorporation, 
naming  themselves  as  trustees  for  the  first  three  months ;  that  all  the  stock 
issued  was  taken  by  such  incorporators,  who  thereupon  held  a  meeting  and 
elected  themselves  officers ;  thi^t  thereafter  no  regular  meeting  of  stockholders 
or  trustees  was  ever  held,  but  all  such  persons  jointly  managed  the  business  of 
the  company  until  one  withdrew  therefrom,  leaving  the  other  two  in  charge  of 
the  company  and  sole  owners  of  its  property.  No  third  trustee  was  ever  sup- 
plied, nor  was  any  annual  report  ever  filed,  as  required  by  sections  450  and  460, 
fifth  division  of  the  Compiled  Statutes.  Held,  that  as  to  third  persons,  the 
trustees,  by  reason  of  such  delinquency,  became  liable  as  copartners,  and  by 
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reason  of  all  the  Joint  ownen  being  in  aetoal  poaeedon  and  management  of 
the  property  and  bnainess,  and  disregarding  the  regalationB  as  to  corporations, 
the  company  became  merely  a  joint  proprietorsliip,  with  the  joint  owners  in 
possession  of  its  property,  and  such  absolute  ownership  and  possession  gavo 
power  of  disposition.  Held,  also,  that  an  assignment  of  the  company  property, 
made  in  good  faith,  in  the  company's  name,  executed  by  all  such  joint  owners, 
would  be  Bustained,  although  not  authorized  by  any  regular  meeting  of  the  so- 
called  stockholders  or  trustees,  and  the  seal  affixed  thereto  had  never  been 
adopted  as  the  corporate  seal,  and  although  one  joint  owner  signed  the  instni* 
ment  as  '*  secretary,"  who  had  never  been  elected  as  such. 

Appeal  Jrorn  Fvrd  Judicial  District^  Lewis  and  CXarke  Cowniy. 

Action  brought  under  section  356,  chapter  xi.  of  the  Code  of 
Civil  Procedurey  relating  to  proceedings  supplementary  to  exe- 
cution, and  authorizing  suit  to  be  brought  by  judgment  creditors 
against  a  person  indebted  to  judgment  debtor.  Judgment  was 
rendered  for  plaintiffs  below  by  Hukt,  J.,  and  £ucE:y  J.,  sit* 
ting  concurrently.     Reversed. 

Statement  of  the  fiicts  prepared  by  the  judge  delivering  the 
opinion. 

It  appears  that  in  October,  1888,  a  corporation  was  organized 
under  the  laws  of  Montana,  in  the  name  of  Boesman  Bros.  & 
Co.,  for  the  purpose,  as  set  forth  in  its  certiBcate  of  incorpora- 
tion, of  ^' conducting  and  carrying  on  a  general  liquor  business, 
such  as  dealing,  at  wholesale  or  retail,  in  beer,  f^iue,  liquor^ 
mineral  water,  tobacco  and  cigars,  and  the  importing  and 
bottling  of  all  kiuds  of  mineral  water,  beer,  wine,  and  all  kinds 
of  liquors."  That  three  brothers,  named,  respectively,  Charles, 
Henry,  and  Richard  Boesman,  were  the  incorporators  of  said 
company,  as  shown  by  said  certificate;  and  the  same  persons 
were  named  therein  as  trustees  to  manage  the  concerns  of  said 
company  for  the  first  three  months  of  its  existence.  That  the 
capital  stock  of  said  company,  stated  in  said  certificate,  was 
$10,000.  That  said  company  entered  upon  the  conduct  of  said 
business,  and  continued  to  carry  the  same  on  until  June  12, 
1890,  when  it  made  and  executed  an  alleged  assignment,  and 
delivered  possession  of  all  its  property  therewith  to  defendant, 
Reinhold  H.  Kleinschmidt,  in  trust,  for  the  purpose  of  con- 
verting the  same  into  money,  and  therewith  to  pay  its  debts,  as 
directed  in  the  assignment,  the  creditors  of  said  company  being 
set  forth  in  the  five  several  lists,  or  classes,  which  lists  were 
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attached  to  said  assignment ;  and  the  assignment  directed  pay- 
ment of  said  creditors  in  the  order  as  thus  classified.  That 
defendant  Kleinschmidt  was  among  the  creditors  of  said  com- 
pany in  the  first  class^  to  the  extent  of  about  $10^907,  and  the 
Union  Warehouse  Company^  of  which  defendant  Kleinschmidt 
was  president,  appears  as  creditor  of  said  company  in  the  second 
class  of  creditors,  to  the  amount  of  $13,750.  That  at  the  time 
of  said  assignment  and  delivery  of  said  property  to  Klein- 
schmidt, the  plaintiffs  in  this  action  were  severally  creditors  of 
said  company  in  various  sums,  ranging  from  about  $100  to 
about  $1,500,  respectively.  That  said  cre<litors,  who  now 
appear  as  plaintiffs  in  this  action,  each  severally  brought  suit 
against  said  company,  obtained  process  for  the  attachment  of 
the  property  of  said  company,  and  served  on  defendant  Klein- 
schmidt, who  was  then  in  the  possession  of  said  property 
formerly  owned  by  said  company,  a  process  of  garnishment. 
That  said  Kleinschmidt  made  answer  to  each  of  said  garnish- 
ments substantially  as  follows :  '^In  reply  to  the  garnishment 
in  tlie  above  entitled  action,  I  hereby  make  return  that  I  am 
the  assignee  of  Boesman  Bros.  &  G).,  and  that  all  the  property 
which  I  have  in  my  possession  is  subject  to  the  provisions  of 
the  assignment  made  to  me  by  the  said  Boesman  Bros.  &  Co., 
and  I  have  not  in  my  hands  any  property  whatever  subject  to 
levy  as  the  property  of  said  corporation  of  Boesman  Bros.  & 
Co.,  nor  am  I  indebted  to  said  corporation  in  any  sum  what- 
ever.^^  That  replies  were  made  by  said  creditors  to  the  answer 
of  Kleinschmidt  to  said  several  processes  of  garnishment,  con- 
troverting the  allegations  thereof;  whereupon  an  order  was  made 
by  the  court  requiring  said  garnishee  Kleinschmidt  to  appear 
and  answer,  under  oath,  concerning  the  same,  which  was  com- 
plied with.  That  judgment^  were  obtained  in  due  course  by 
each  of  these  plaintiffs  against  the  defendant,  Boesman  Bros.  & 
Co.;  and  such  proceedings  were  had  that  an  order  was  made 
in  each  of  said  cases  directing  an  action  to  be  brought  by  the 
parties  in  interest  against  said  garnishee  Kleinschmidt,  under 
the  provisions  of  section  356  of  the  Code  of  Civil  Procedure,  to 
contest  his  claim  upon  said  property,  which  he  had  in  his  posses* 
sion,  and  claimed  the  right  to  hold  under  and  by  virtue  of  said 
assignment.     This  action  was  brought  pursuant  to  that  order. 
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The  complaint  sets  forth  the  facts  concerDin^  the  bringiog 
of  said  actions  by  the  several  plaintiffs  against  Boesman  Bros. 
&  Co.,  the  procurement  of  the  attachment  process,  services  of 
garnishment  on  Kleiuschmidt,  his  answer,  the  reply  controvert- 
ing said  answer,  the  order  of  the  court  requiring  him  to  appear 
and  be  examined  in  supplemental  proceeding,  the  obtaining  of 
the  several  judgments  in  those  actions  against  Boesman  Bros. 
&  Co.,  and  the  order  of  the  court  directing  this  suit  to  be 
brouglkt  Having  set  forth  those  allegations,  it  is  alleged  in 
the  complaint  that  ^'said  Boesman  Bros.  &  Co.  is,  and  for  a 
long  time  past  has  been,  insolvent,  and  has  not  any  property 
of  any  kind  except  the  property  taken  and  held  by  defendant 
Kleiuschmidt,  and,  unless  this  property  is  subject  to  plaintiffs' 
claims,  they  will  be  without  remedy  and  without  means  to 
enforce  their  said  judgments."  Paragraph  24  alleges  as  fol- 
lows: "That  the  answer  of  said  Kleiuschmidt  to  each  of  the 
said  attachments  was  and  is  false  and  untrue,  and  that  said  pre- 
tended assignment  under  which  said  defendant  Kleiuschmidt 
claims  said  property  is  illegal,  fraudulent,  and  void,  in  that, 
among  other  things,  it  was  executed  without  authority  of  law, 
and  without  authority  of  said  corporation,  and  was  procured  by 
said  Kleiuschmidt  for  the  purpose  of  hindering,  delaying,  and 
defrauding  the  creditors  of  said  Boesman  Bros.  &  Co.,  and 
particularly  these  plaintiffs."  The  foregoing  paragraph  was 
amended  afler  the  trial  commenced,  by  permission  of  court,  as 
shown  below,  upon  the  allowance  of  which  amendment  error  is 
assigned.  It  is  further  alleged  in  the  complaint  that  the  said 
pretended  assignment  directed  the  payment  of  a  large  sum  of 
money  to  defendant  Kleiuschmidt  as  one  of  the  preferred  credi- 
tors—  a  sum  sufficient  to  absorb  the  entire  assets  of  said  Boes- 
man Bros.  &  Co. —  which  pretenjed  indebtedness  is  fraudulent, 
false,  and  fictitious,  and  the  said  assignment  so  directs  said  pay- 
ment for  the  purpose  of  defrauding  all  other  creditors,  particu- 
larly these  plaintiffs;  that  said  Kleiuschmidt  was  instrumental 
in  organizing  said  corporation  of  Boesman  Bros.  &  Co.,  and 
caused  it  to  be  organized  for  his  own  use  and  purpose,  and 
directed  and  managed  its  affairs,  and  was  at  all  times  cognizant 
of  the  condition  of  said  corporation,  and,  knowing  that  said 
Boesman  Bros.  &  Co.  had  purchased  a  large  quantity  of  goods 
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aud  merchandise^  and  was  owing  large  amounts  therefor,  lie  pro- 
cured said  pretended  assignment  for  the  purpose  of  defrauding 
8aid  creditors,  and  particularly  these  plaintiffs ;  that  at  the  time 
said  writs  of  attachment  and  notices  were  served  on  defendant 
Kleinschmidt,  he  had  in  his  possession,  and  now  has  in  his  pos- 
session,  a  large  amount  of  moneyyCredits,  and  other  valuable 
property  belonging  to  the  said  Boesman  Bros.  &  Co.,  all  of 
which  said  property  was  and  is  subject  to  plaintiff's  said  attach- 
ments and  executions,  and  the  right  to  subject  the  same  to  the 
payment  of  their  said  claims.  Wherefore  plaintiffs  demand 
judgment,  annulling  said  assignment;  that  defendant  Klein- 
schmidt  be  required  to  account  for  and  pay  into  court  all  moneys 
and  other  effects  received  by  him  from  said  company;  that  a 
receiver  be  appointed  to  take  charge  of  said  property,  and  con- 
vert the  same  into  money,  and  apply  such  money  to  the  pay- 
ment of  said  judgments  rendered  in  favor  of  these  plaintiffs,  in 
the  order  of  the  several  alleged  liens  acquired  by  said  garnish- 
ment processes. 

To  this  complaint  Kleinschmidt  made  answer,  specifically 
denying  the  allegations  thereof,  except  the  service  of  the  several 
processes  of  garnishment,  and  his  answer  thereto.  He  denied 
the  validity  of  said  processes  and  other  allegations  as  to  the  due 
and  regular  prosecution  of  said  actions,  aud  the  obtaining  of 
the  processes  therein  obtained.  And  further  answering  said 
complaint,  by  way  of  new  and  affirmative  matter  of  defense, 
alleged:  "That  on  or  about  the  twelfth  day  of  June,  1890,  the 
corporation  of  Boesman  Bros.  &  Co.  duly  made,  executed,  and 
delivered  to  this  defendant  its  deed  of  assignment  in  writing, 
wherein  and  whereby  it  transferred  to  this  defendant  all  of  its 
property,  of  every  kind  and  character 'whatsoever,  in  trust  for 
the  benefit  of  its  creditors,  which  said  assignment,  and  the  trust 
therein,  were  duly  accepted  by  this  defendant,  in  writing  therein, 
and  was  thereupon  duly  recorded  in  the  office  of  the  county 
recorder  of  the  county  of  Lewis  and  Clarke,  State  of  Montana, 
a  copy  of  which  assignment,  with  the  indorsement  thereon,  is 
hereto  attached,  and  hereof  made  a  part,  marked  '  Exhibit  A; ' " 
that  immediately  upon  the  delivery  of  said  assignment,  said 
Boesman  Bros.  &  Co.  delivered  to  this  defendant  the  actual 
possession  of  all  its  personal  property,  real  estate,  choses  in 
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actioD,  credits^  and  effects  of  every  kind  and  ekaractery  and  this 
defendant  received  the  actual  possession  thereof  from  said  com- 
pany, and  held  the  same  in  his  possession  until  disposed  of  as 
hereinafter  set  forth ;  tliat  as  speedily  as  [)ossibIe  this  defendant 
converted  said  property  into  cash,  and  applied  the  same  to  the 
payment  of  the  indebtedness  of  said  corporation,  in  accordance 
with  the  terms  of  said  assignment;  that  the  amount  realized 
by  him  from  all  said  property  is  the  sum  of  $10,611.34;  that 
he  has  disbursed  said  sum  to  the  creditors  of  said  assignor,  in 
accordance  with  the  terms  of  said  assignment,  as  follows: — 

R.  H.  Kleinschmidt $4,957  72 

First  National  Bank  of  Helena,  Montana 476  45 

H.  S.  Magraw 45  32 

Montana  Park  &  Hotel  Socictv 422  21 

J.  Doerr 121  69 

H.  Baumgart Ill  7» 

Henry  Kleinschmidt 44  96 

Jacob  Surtzes 77  30 

J.  Gerlach 21  26 

P.  Hochberh 32  Sb 

Montana  National  Bank 22  04 

Cullen,  Sanders  &  Shelton 200  00 

Tom  Huig 15  68 

Phillip  Huith 17  00 

And  in  addition  thereto  paid  out  ior  clerk  hire  and 
other  necessary  expenses  in  the  business,  as  ap- 
pears by  an  account  of  the  same  hereto  attached, 

marked  "Exhibit  B,'^  and  hereof  made  a  part....,  4,004  97 

That  long  prior  to  the  commencement  of  this  action,  and 
long  prior  to  any  proceedings  herein,  all  property  of  said  Boes- 
man Bros.  &  Co.  has  been  applied  by  this  defendant  upon  the 
indebtedness  of  said  corporation,  as  above  set  forth ;  that  said 
corporation  was  indebted  at  the  time  of  said  assignment  to 
this  defendant,  individually,  in  the  sum  of  $10,907.67 ;  that  he 
applied  on  said  indebtedness  the  sum  of  $4,957.72,  being  all  the 
assets  remaining  in  his  hands  after  payment  of  the  credits  above 
set  forth;  that  there  is  still  due  him  the  sum  of  $5,949.95,  for 
which  he  has  no  security,  and  no  assets  with  which  to  pay  the 
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same;  that  certain  creditors  (named  in  the  answer  and  in  the 
foregoing  list  of  payments)  have  received  and  accepted  frouoi 
this  defendant  the  sums  due  them  on  this  assign ment^  and  in 
accordance  with  the  provisions  thereof.  Wherefore  defendant 
demands  that  he  be  dismissed  from  this  litigation^  with  his 
costs  expended  herein. 

To  said  answer  is  annexed  an  itemized  account  of  defendant's 
disbursements  mentioned  in  the  answer  as  '^  Exhibit  B,"  and 
also  a  copy  of  the  assignment  alleged  in  said  answer  to  have 
been  *'  duly  made^  executed,  and  delivered  to  this  defendant  by 
said  corporation." 

A  replication  was  filed  by  plaintiffs  denying  on  information 
and  belief  that  said  Boesman  Bros.  &  Co.  executed  and  deliv« 
ered  to  defendant  Kleinschmidt  its  deed  of  assignment,  in  writ- 
ing or  otherwise,  wherein  it  transferred  its  property  of  every 
kind  and  character  for  the  benefit  of  its  creditors;  and  denied  on 
information  and  belief  tliat  the  pretended  assignment  attached 
to  the  answer  was  executed  by  authority  of  Boesman  Bros.  & 
Co.,  or  that  the  person  who  pretended  to  sign  said  instrument 
had  any  authority  to  act  and  sign  for  said  company ;  denied  on 
information  and  belief  delivery  of  said  property  by  said  com- 
pany to  Kleinschmidt,  or  that  Kleinschmidt  had  paid  the  same 
to  the  creditors  of  Boesman  Bros.  &  Co.,  or  had  authority  to  so 
pay  the  same;  and  denied  on  information  and  belief  that  said 
company  was  indebted  to  defendant  Kleinschmidt  in  the  sum 
of  $10,907.67,  or  in  any  other  sum  whatever.  The  plaintiffs 
assert  in  their  reply  that  as  to  the  allegations  of  defendant 
Kleinschmidt,  that  he  sold  the  property  of  said  Boesman  Bros. 
&  Co.,  plaintiffs  had  no  knowledge  sufficient  to  form  a  belief, 
but  allege  "that  several  orders  of  the  court  were  made  prohibit- 
ing Kleinschmidt  from  selling  said  property  until  he  executed 
satisfactory  bond  to  secure  the  payment  of  certain  claims  of 
plaintiffs,  and  that  said  Kleinschmidt  has  not  complied  with 
said  orders  in  furnishing  said  bond." 

When  the  trial  of  the  cause  commenced,  plaintiffs  attempted 
to  introduce  evidence  to  show  that  said  assignment  was  not  duly 
executed  by  said  corporation,  in  that  it  was  not  executed  by 
authority  of  said  corporation,  and  with  due  and  legal  formality 
by  the  officers  and  agents  thereof,  so  as  to  make  it  the  genuine 
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act  of  said  compaDj^  to  the  introduction  of  which  evidence 
defendant  objected,  on  the  ground  that  there  is  no  issue  made 
by  the  pleadings  in  this  case  as  to  the  ^'genuineness  or  due  exe- 
cution of  the  assignment,  of  which  a  copy  is  attached  to  the 
answer  of  defendant/^  and  that  all  testimony  as  to  this  question 
is  irrelevant  and  immaterial  under  the  pleadings;  which  objec- 
tion was  by  the  court  sustained.  At  this  juncture  counsel  for 
plaintiffs  filed  an  affidavit  setting  forth  certain  facts  which 
plaintiffs  desired  and  intended  to  prove  in  the  trial  of  said 
action,  and  asked  leave  of  court  to  allow  an  amendment  to  the 
twenty-fourth  subdivision  of  the  complaint.  Said  affidavit  sets 
forth  that  "  plaintiffs  intend  to  introduce  evidence  at  the  trial  of 
said  action  and  prove  that  the  answer  of  said  Kleinschmidt  to 
each  of  the  attachments  mentioned  in  the  complaint  was  and  is 
false  and  untrue,  l>ec:iuse  said  Boesmau  Bros.  &  Co.  never  did 
execute  or  deliver  any  assignment  to  said  Kleinschmidt,  nor  de- 
liver to  him  this  property,  as  set  forth  by  said  Kleinschmidt  in 
his  answer  to  said  attachment,  or  otherwise;  that  said  pretended 
assignment,  under  which  said  Kleinschmidt  claims  said  prop- 
erty, is  illegal,  fraudulent,  and  void,  because  the  said  pretended 
assignment  dated  on  the  twelflh  day  of  June,  1890,  was  not 
executed  or  delivered  to  said  Kleinschmidt,  or  any  other  person 
for  him,  by  said  Boesman  Bros.  <&  Co.,  and  because  the  trustees 
of  said  company  never  did,  by  vote  or  otherwise,  or  in  any 
manner,  direct  the  trustees  or  officers  of  said  corporation,  or  any 
of  them,  or  any  person,  to  execute  or  deliver  the  said  pretended 
assignment  to  said  Kleinschmidt,  or  any  other  person;  and 
because  the  said  pretended  assignment  dated  on  the  12th  of 
June,  1890,  nor  any  other  assignment,  was  ever  executed  or 
delivered  by  the  said  corporation,  or  its  officers,  or  trustees,  or 
any  of  them,  nor  was  said  property  mentioned  in  said  pretended 
assignment,  or  any  of  the  same,  delivered  to  the  said  Klein- 
schmidt, or  any  person  for  him,  by  said  corporation,  its  officers 
or  trustees,  or  any  of  them ;  and  for  the  further  reason  that  the 
said  pretended  assignment,  and  the  taking  possession  of  said 
property  by  said  Kleinschmidt,  were  never  assented  to  or  rati* 
fied  by  said  corporation,  its  trustees,  or  any  of  them ;  and  for 
the  further  reasou  that  said  corporation  or  its  trustees  never 
did,  by  vote  or  otherwise,  adopt  a  corporate  seal^  and  never  did^ 
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by  vote  or  otherwise,  authorize  or  direct  any  person  to  devise^ 
make,  or  use  a  corporate  seal  for  said  oorporatioo,  and  nevar 
used  a  corporate  seal ;  and  that  said  pretended  assignment  was 
not  executed  in  conformity  with  the  law,  because  it  does  not 
contain  the  affidavit  required  by  section  1555,  fifth  division  of 
tlie  Compiled  Statutes  of  Montana/' 

With  said  affidavit  was  offered  the  proposed  amendment  of 
the  complaint,  as  follows: — 

''Now  come  the  plaintiffs,  and  by  leave  of  court  first  had  and 
obtained  file  this  amendment  to  their  complaint,  in  lieu  of  sub- 
division twenty-four,  and  therein  allege:  — 

''  That  the  answer  of  said  Kleinschmidt  to  each  of  said  attach- 
ments was  and  is  false  and  untrue,  because  the  said  Boesman 
Bros.  &  Co.  never  did  execute  or  deliver  any  assignment  to 
said  Kleinschmidt,  nor  deliver  to  him  its  property  as  set  forth 
by  said  Kleinschmidt  in  his  answer  to  said  attachment,  or 
otherwise. 

''That  the  said  pretended  assignment  under  which  said  Klein- 
schmidt claims  said  property  is  illegal,  fraudulent,  and  void, 
because  the  same — that  is,  said  pretended  assignment  dated  on 
the  twelfth  day  of  June,  1890  —  was  not  executed  or  delivered 
to  said  Kleinschmidt,  or  any  person  for  him^  by  said  Boesman 
Bros.  &  Co.;  and  because  the  trustees  or  stockholders  of  said 
corporation  never  did,  by  vote  or  otherwise,  authorize,  qjr  in  any 
manner  direct,  the  officers  or  trustees  of  said  corporation,  or  any 
of  them,  or  any  person,  to  exe<iute  or  deliver  the  said  pretended 
assignment,  or  any  other  assignment,  to  said  Kleinschmidt,  or 
any  other  person ;  and,  further,  because  said  pretended  assign- 
ment dated  on  the  twelfth  day  of  June,  1890,  nor  any  other 
assignment,  was  ever  executed  or  delivered  by  the  officers  or 
trustees  of  said  corporation,  or  any  of  them,  nor  was  said  prop- 
erty mentioned  in  said  pretended  assignment,  or  any  of  the  same, 
delivered  to  said  Kleinschmidt,  or  any  other  person  for  him,  by 
said  corporation,  its  officers,  trustees,  or  stockholders,  or  any  of 
them ;  and  for  the  further  reason  that  said  pretended  assign- 
ment, and  the  taking  possession  of  said  property  by  said  Klein- 
schmidt, were  never  assented  to  or  ratified  by  said  corporation, 
its  trustees,  officers,  or  stockholders,  or  any  of  them ;  and  for 
the  farther  reason  that  said  corporation,  or  its  trustees  or  stock- 
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holders,  never  did,  by  vote  or  otherwise,  adopt  a  corporate  seal, 
and  never  dkl,  by  vote  or  otherwise,  authorize  or  direct  any 
person  to  devise,  make,  or  use  a  seal  for  said  corporation,  and 
never  used  a  corporate  seal;  and  for  the  further  reason  that 
said  pretended  assignment  is  not  executed  in  conformity  with 
the  law  because  the  same  does  not  contain  the  affidavit  required 
by  section  1555,  fifth  division  of  the  Compiled  Statutes  of 
Montana. 

"And  ftirther  allege:  That  the  pretended  assignment  was 
procured  by  said  Kleiuschmidt  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of  said  Boesman  Bros. 
&  Co.,  and  particularly  these  plaintiffs.^' 

Defendant  Kleiuschmidt  objected  to  the  allowance  of  said 
amendment  on  several  grounds,  among  which  was  the  objection 
that  the  effect  thereof  is  to  radically  change  the  issues  from 
those  already  formed  by  the  original  pleadings;  and,  further, 
that  there  is  neither  evidence  nor  other  matter  before  the  court 
at  this  time  autJiorizing  the  allowance  of  said  amendment,  or  to 
justify  the  same;  and,  further,  that  such  amendment  is  an  effort 
to  avoid  the  requirement  of  section  98  of  the  Code  of  Civil 
Procedure,  which  has  not  been  observed  by  plaintiffs.  The 
objection  of  defendant  to  said  amendment  was  overruled  by  the 
court,  and  said  amendment  as  offered  was  allowed  to  be  incorpo- 
rated in.the  complaint,  to  which  ruling  defendant  Kleinschmidt 
excepted ;  and,  expressly  reserving  and  saving  all  objections  and 
exceptions  to  the  allowance  of  said  amendment,  he  denied  the 
allegations  thereof. 

The  trial  then  proceeded,  and  at  the  close  thereof  the  court 
made  its  findings  of  facts,  all  of  which,  except  findings  numbered 
from  14  to  20  inclusive  (being  merely  formal  findings  as  to  the 
plaintiffs  obtaining  judgment  against  defendant  Boesman  Bro& 
&  Co.,  and  the  processes  used  in  said  actions),  are  material  to 
the  consideration  of  the  questions  raised  on  this  appeal,  and  are 
therefore  inserted  in  this  statement  of  the  case,  without  abridge 
ment,  as  follows:  — 

<<  This  cause  coming  on  for  trial,  the  parties  appearing  by 
their  res{)ective  counsel,  and  the  jury  having  been  expressly 
waived,  the  cause  was  tried  before  the  court,  without  a  jury, 
both  judges  of  the  court  sitting  concurrently;  and  the  testimony 
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having  been  submitted,  and  the  brie&  of  counsel  thereon,  and 
the  court,  being  fully  advised  in  the  premises,  now  finds  the 
following  facts :  — 

"  1.  That  on  the  first  day  of  October,  1888,  a  certificate  of 
incorporation  was  filed  in  the  office  of  the  clerk  and'  recorder  of 
the  county  of  Lewis  and  Clarke,  and  a  duplicate  was  filed  in 
the  office  of  the  secretary  of  the  Territory  of  Montana,  which 
certificate  was  filed  to  form  the  corporation  of  Boesman  Bros. 
&Co. 

''  2.  That  Charles  Boesman,  Henry  Boesman,  and  Richard 
Boesman,  were  named  in  said  certificate  of  incorporation  as  the 
trustees  of  said  corporation  of  Boesman  Bros.  &  Co.  for  the  first 
three  months. 

'^  3.  That  thereafter  the  persons  so  named  as  trustees  held  a 
meeting,  at  which  Charles  Boesman  was  elected  president,  Henry 
Boesman  secretary,  and  Richard  Boesman  was  elected  treasurer, 
and  no  change  was  ever  made  in  said  board  of  trustees  or  officers. 

'^4.  That  no  other  meeting  of  the  persons  so  designated  as 
trustees  was  ever  held,  and  no  meeting  of  the  stockholders  of 
the  said  incorporation  was  ever  held. 

^*  5.  That  shares  of  stock  in  said  corporation  were  issued  to 
said  Henry  Boesman,  Charles  Boesman,  and  Richard  Boesman, 
and  to  no  one  else.  That  at  the  time  of  the  issuance  of  said 
shares  of  stock,  and  at  all  times  subsequent  thereto,  said  Boes- 
mans  were  each  and  all  of  them  insolvent;  and  that  the  only 
property  acquired  by  said  corporation  to  represent  its  capital 
stock  at  the  time  of  its  organization  were  goods  supplied  them 
by  Reinhold  H.  Kleinschmidt  and  the  Union  Warehouse  Com- 
pany, of  which  he,  Kleinschmidt,  was  president,  and  of  whose 
affairs  he  had  the  management  That  at  the  times  said  goods 
were  furnished  them  as  aforesaid,  the  said  R.  H.  Kleinschmidt, 
acting  in  behalf  of  himself  and  the  Union  Warehouse  Company, 
took  individual  notes  from  the  said  Boesman  brothers  in  pay- 
ment of  said  goods.  That  a  short  time  thereafter  the  individual 
Dotes  of  said  Boesman  brothers  were  surrendered  by  said  R.  H. 
Kleinschmidt  and  the  Union  Warehouse  Company,  in  exchange 
for  a  note  or  notes  for  the  aggregate  amount  of  said  individual 
notes,  which  was  executed  and  delivered  by  the  corporation  of 
Boesman  Bros.  &  Co. 


416  Teitig  r.  BoESMAN  Bbos.  &  Co.     [June  T.,  1892 

"6.  That  about  the  time  said  corporation  was  organized, 
the  defendant  Kleinschmidt^  as  president  of  the  Union  Ware- 
house Company,  and  individually,  entered  into  an  agreement 
(Exhibit  C)  with  the  persons  named  as  trustees  in  said  certificate 
of  incorporation,  whereby  it  was  agreed  that  any  paper  of  said 
Union  Warehouse  Company,  or  the  defendant  Kleinschmidt, 
held  against  Boesman  Bros.  &  Co.,  should  become  immediately 
due  and  payable  if  said  Boesman  Bros.  &  Co.  should  become 
involved,  or  be  sued  on  any  indebtedness,  unless  said  Boesman 
Bros.  &  Co.  would  immediately  secure  Kleinschmidt. 

'^  7.  That  said  agreement  was  kept  secret  between  said  Klein- 
schmidt and  said  Boesmans. 

'^8.  That  said  corporation  was  organized  at  the  suggestion 
and  instigation  of  said  Kleinschmidt;  that  all  the  time  said 
corporation  w^  transacting  business  he  liad  full  knowledge  and 
control  of  its  affairs,  and  exercised  such  control ;  and  that  said 
corporation  was  enabled  to  secure,  and  did  secure,  solely  on 
account  of  the  solvency  and  indorsement  of  the  said  R.  H. 
Kleinschmidt,  credits  upon  which  it  could  do  and  did  do  business. 

'^  9.  That  said  corporation  became  indebted  to  plaintiffs  in 
this  action,  and  to  divers  other  })ersons,.in  large  amounts,  all 
of  which  was  well  known  to  said  Kleinschmidt 

"  10.  That  on  the  twelfth  day  of  June,  1890,  Charles  Boes- 
man and  Bichard  Boesman,  while  under  the  control  and  under 
the  direction  of  defendant  Kleinschmidt,  signed  an  instrument 
purporting  to  convey  to  said  Kleinschmidt  the  property  of  said 
Boesman  Bros.  &  Co.,  in  trust  for  the  benefit  of  the  creditors 
of  said  corporation,  which  said  instrument  is  hereby  referred  to 
and  made  a  part  of  this  finding. 

''11.  That  said  Kleinschmidt  made  out  the  list  of  creditors, 
and  directed  the  order  in  which  they  should  be  paid;  which  list 
was  embodied  iu  said  instrument,  and  said  Kleinschmidt  and 
said  Union  Warehouse  Company  were  among  the  first  preferred 
creditors  for  large  amounts. 

^  12.  Tlmt  said  Kleinschmidt  took  into  his  exclusive  posses- 
sion and  received  the  property  of  said  Boesman  Bros.  &  Co., 
which  property  was  worth  more  than  the  sum  of  $13,000. 

''  13.  That  the  said  persons  named  as  trustees  in  said  certifi- 
oate^  or  the  stockholders  of  said  Boesman  Bros.  &  Co.j  never 
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did,  by  corporate  resolution  or  otherwise,  direct  or  request  the 
said  Charles  Boesmao,  or  Richard  Boesman,  or  auy  other  per- 
son, to  sign  and  execute  said  instrument,  or  any  other  instru- 
ment, to  convey  all  its  property  to  said  Kleinschmidt,  or  to  any 
other  person,  and  never  did,  by  corporate  resolution  or  other- 
wise, ratify,  adopt,  approve,  or  confirm  said  instrument,  or  ratify 
or  consent  to  the  taking  of  said  property  by  said  Kleinschmidt. 

^^21.  That  at  the  time  said  pretended  assignment  was  made 
the  said  Boesman  Bros.  &  Co.  was  indebted  to  these  plaintifl^ 
in  this  action,  and  to  divers  other  persons  in  large  sums.  That 
at  the  time  the  defendant  Kleinschmidt  procured  said  instru- 
ment, the  said  Boesman  Bros.  &  Co.  was,  and  ever  since  has 
been,  and  now  is,  insolvent,  and,  at  the  times  the  several  writs 
of  attachment  were  issued  and  served  on  the  said  Kleinschmidt, 
the  said  Boesman  Bros.  &  Co.  did  not  have,  and  never  since 
have  had,  any  property  subject  to  levy  and  execution,  except 
the  property  which  was  taken  by  and  held  in  the  possession  of 
said  Kleinschmidt. 

'^  22.  That  the  preferred  claims  mentioned  in  said  pretended 
assignment  exceed  in  amount  the  total  value  of  the  aasets  of 
the  said  corporation,  and  the  plaintiffs  in  this  action  were  not 
among  the  preferred  creditors,  and  under  the  provisions  of  said 
pretended  assignment  would  not  receive  any  payment  whatever. 

^'23.  That  the  pretended  deed  of  assignment  is  not  accom- 
panied by  the  affidavit  of  the  defendant  Kleinschmidt,  and  the 
president,  secretary,  or  managing  agent  of  the  corporation  of 
Boesman  Bros.  &  Co.,  stating  that  the  same  was  executed  in 
good  faith,  and  not  for  the  purpose  of  hindering,  delaying,  or 
defrauding  the  creditors  of  said  Boesman  Bros.  &  Co.,  as 
required  by  section  1555  of  the  Compiled  Statutes  of  Montana.'^ 

Thereupon  the  court  stated  its  conclusions  of  law,  to  the 
effect  that  by  reason  of  the  connection  of  defendant  Klein- 
schmidt with  Boesman  Bros.  <&Co.,  '^and  his  action  in  organiz- 
ing said  corporation,  and  controlling  its  affairs,  gave  to  such 
corporation  a  credit  wholly  fictitious,  and  in  violation  of  the 
laws  of  Montana  relating  to  corporations  and  the  management 
of  the  same ;  that  by  reason  of  his  acts  aforesaid,  said  Klein- 
schmidt stood  in  the  same  relation  to  said  corporation  as  its 
trustee  and  managing  officer;  that  the  secret  agreement  between 
You  xn.-27. 
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said  Eleinschmidt  and  the  Boesmaus^  and  the  attempt  of 
defendaDt  Kleinschmidt  to  procure  an  assignment  from  said 
Boesman  Bros.  &  Co.,  to  carry  out  the  provisions  of  said  secret 
agreement,  and  the  procurement  of  tlie  pretended  assignment 
on  the  part  of  said  Kleinschmidt,  operated  as  a  fraud  upon  the 
other  creditors  of  said  Boesman  Bros.  &  Co.;  that  the  said  pre- 
tended assignment  was  fraudulent  and  void  as  to  the  creditors 
of  Boesman  Bros.  &  Co.,  and  is  not,  and  never  was,  of  any 
validity;  that  said  assignment  is  also  void  for  lack  of  an  affi- 
davit required  by  sections  1538  and  1555  of  the  fifth  division, 
Laws  of  Montana;''  that  the  taking  of  tlie  property  of  said 
company  by  Kleinschmidt  was  without  right  or  authority,  and 
by  so  taking  he  did  not  acquire  any  interest  therein,  as  against 
other  creditors  of  said  corporation;  that  the  several  writs  of 
attachment  mentioned  in  the  finding  of  facts  were  legal  and 
valid,  and  the  judgments  mentioned  as  obtained  by  the  plaint- 
iffs against  said  company  were  legal  and  valid  judgments,  and 
are  now  owned  by  the  plaintiffs  in  this  action,  and  wholly 
unsatisfied ;  that  the  property  taken  by  defendant  Kleinschmidt 
was,  at  the  time  the  writs  of  garnishment  were  levied,  and  is 
now,  the  property  of  Boesman  Bros.  &  Co.,  and  subject  to  such 
levy,  and  thereby  the  plaintiffs  in  this  action  acquired  a  valid 
lien  upon  said  property;  that  the  plaintiffs  are  entitled  to  have 
said  property  subjected  to  the  satisfiiction  of  their  respective 
judgments. 

To  all  of  which  findings  of  facts  and  conclusions  of  law, 
defendant  excepted,  which  exception  was  saved  and  incorporated 
in  the  record. 

Judgment  was  thereupon  entered  in  favor  of  plaintiffs  against 
defendant  Kleinschmidt  for  the  recovery  of  $5,529.54,  being 
the  aggregate  amount  of  plaintiffs'  several  judgments  against 
Boesman  Bros.  &  Co.  and  for  costs.  Defendant  Kleinschmidt 
thereupon  moved  the  court  for  a  new  trial  on  the  allied 
grounds:  (1)  Insufficiency  of  evidence  to  justify  the  decision 
and  findings  of  the  court,  and  that  the  decision  and  findings 
are  against  law.  (2)  Error  of  law  occurring  at  the  trial,  and 
excepted  to  by  defendant.  The  motion  was  brought  on  for  hear- 
ing on  a  statement  of  the  case,  containing,  among  other  matter, 
all  the  evidence,  and  the  specifications  of  alleged  errors  of  law, 
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and  particulars  of  insufficiency  of  evidence;  which  motion  was 
overruled  by  the  court,  and  this  appeal  was  thereupon  taken 
from  the  order  overruling  the  same,  and  from  the  judgment. 

OuUeUj  Sanders  &  Shdton^  for  Appellant 

I.  The  plaintiffs  in  their  complaint  seek  to  avoid  the  assign- 
ment upon  two  grounds :  First  That  it  was  never  executed 
according  to  law.  Second.  That  it  was  fraudulent  and  void  as 
to  oreditors.  The  defendant  founded  his  defense  upon  a  written 
assignment,  a  copy  of  which  was  annexed  to  his  answer.  No 
affidavit  whatever  was  ever  filed  or  served  upon  the  defendant, 
as  required  by  section  98  of  the  Code  of  Civil  Procedure.  The 
genuineness  and  due  execution  of  this  instrument  were,  there- 
fore, admitted  by  the  plaintiffs.     (Shan  v.  Digg^ins,  49  Cal.  40.) 

II.  The  court  sustained  defendant's  objection  to  any  testi- 
mony attacking  the  genuineness  and  due  execution  of  this  assign- 
ment, but  permitted  the  plaintiffs  to  amend,  and  proceed  with 
the  trial  upon  the  complaint  as  amended.  This  amendment 
was  improperly  allowed,  (a)  The  genuineness  and  due  execu- 
tion of  the  assignment  had  been  admitted  by  the  plaintifis^ 
under  the  statute  above  quoted,  and  they  could  not,  by  amend- 
ment to  their  complaint,  avoid  the  effect  of  their  admission. 
(6)  The  amendment,  if  it  put'  the  plaintiffs  in  a  position  in 
which  they  could  attack  the  genuineness  and  due  execution  of 
the  assignment,  made  the  complaint  inconsistent  and  repugnant 
in  its  allegations.  A  pleader  cannot  assume  inconsistent  posi- 
tions in  his  pleading;  the  grounds  of  action  must  be  consistent. 
(Bliss  on  Code  Pleading,  §  122;  Gardner  v.  Ogden,  22  N.  Y. 
327;  78  Am.  Dec.  192;  Smith  v.  Halloch,  8  How.  Pr.  73;  Orow 
V.  Hildreth,  39  Cal.  618;  Bowen  v.  MandetrUle,  95  N.  Y.  237; 
Perkins  v.  Brock,  80  Cal.  320;  Brovm  v.  Nichols,  123  Ind. 
492;  Globe  L  R.  etc,  G>.  v.  Thatcher,  87  Ala.  458;  Henderson 
V.  Boyd,  85  Teuu.  19;  Losch  v.  Pickett,  36  Kan.  216;  Indian^ 
apolis  First  Nat.  Bank  v.  Root,  107  Ind.  224.)  (c)  The  effect 
of  the  amendment  was  to  change  the  cause  of  action  from  one 
in  equity  to  one  in  law,  and  was  improperly  allowed.  {Haize 
V.  Tradermn^s  Nat.  Bank,  4  N.  Y.  St.  504.)  The  limit  to  the 
power  of  amending  the  pleadings  on  a  trial  is,  that  the  amend- 
ment shall  not  bring  in  a  new  cause  of  action.     {Reeder  y.  Sayre, 
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70  N.  Y.  180;  26  Am.  Rep.  567;  Fogg  v.  Edwards,  20  Hun,  90 ; 
Union  Bank  v.  Moti,  10  Abb.  Pr.  372;  Van  Ness  v.  Bush,  14 
Abb.  Pr.  33.)  Leave  to  amend  a  complaint  on  the  trial  so  as 
to  change  the  cause  of  action  from  one  for  equitable  relief  to 
one  for  legal  relief^  is  not  allowable.  {Bodies  v.  Lansing,  13 
Hun,  38;  74  N.  Y.  437;  Matthews  v.  Delaware  etc.  Canal  Co. 
20  Hun,  427;  Pomeroy  on  Remedies,  §  566 ;  Board  of  Super- 
visors V.  Decker,  34  Wis.  378 ;  Rutledge  v.  Vanmeter,  8  Bush, 
354-356;  MoGrath  v.  Balser,  6  Mon.  B.  141.)  A  substitution 
by  amendment  of  one  cause  of  action  for  another,  is  inadmis- 
sible. {Phillips  V.  Boughton,  30  Mo.  App.  148;  Barnes  v. 
Prewitt,  28  Mo.  App.  163;  Drake  v.  St.  Louis  etc.  Ry.  Co.  35 
Mo.  App.  553 ;  Singer  Manuf.  Co.  v.  Givens,  35  Mo.  App.  602.) 
A  party  cannot,  by  amendment  of  his  pleading  at  the  trial, 
change  the  whole  nature  of  his  cause  of  action  or  grounds  of 
defense.  (Boone  on  Code  Pleading,  §  237;  Ramirez  v.  Murray, 
5  Cal.  222 ;  HackeU  v.  Bank  of  Calif 07mia,  57  Cal.  336 ;  Wheeler 
V.  West,  78  Cal.  96 ;  White  v.  Moss,  67  Ga.  89 ;  Tatham  v.  Rarney, 
82  Pa.  St.  130;  Silver  v.  Jordan,  139  Mass.  280;  Carpenter  v. 
Huffdellcr,  87  N.  C.  273;  Shenandoah  Valley  R.  R.  Co.  v.  Grifith, 
76  Va.  913;  Codington  v.  MoU,  14  N.  J.  Eq.  430;  82  Am.  Dec. 
258;  Mohan  v.  Smitlierman,  71  Ala.  563;  Peck  v.  Sill,  3  Conn. 
157;  Brodek  v.  Hirschfield,  57  Vt.  12.)  The  same  rule  pre- 
vails in  equity  as  at  law.  {Darling  v.  Roarty,  5  Gray,  71; 
Curtis  V.  Leavitty  11  Paige,  386.) 

III.  A  board  of  directors  of  a  corporation  has  power  to 
make  an  assignment  for  the  benefit  of  creditors,  without  cod* 
suiting  with,  or  obtaining  the  consent  of  the  stockholders. 
(Cook  on  Stocks  and  Stockholders,  §  691;  Dana  v.  Bank  of 
United  States,  5  Watts  &  S.  223.)  Where  all  the  stockholders, 
being  directors,  agree  informally,  and  without  meeting,  that  a 
certain  person  shall  be  the  corporate  agent,  and  take  entire  con- 
trol, he  is  authorized  to  bind  the  corporation  by  his  act& 
{Wood  V.  Wiley  Construction  Co.  56  Conn.  87;  Perkins  v. 
Washington  Ins,  Co.  4  Cowen,  645;  Hoag  v.  Lamont,  60 
N.  Y.  96 ;  Fleckner  v.  Bank  of  United  States,  8  Wheat  338 ; 
Mysville  Manuf.  Co.  v.  Okisko  Co.  1  Md.  Ch.  392.)  It  appears 
in  this  case  that  Charles  Boesman  was  the  acknowledged  agent 
of  the  company,  and  general  manager,  and  had  absolute  control 
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of  its  business^  and  his  acts  were  binding  upon  the  company. 
(Chase  v.  TutUe,  65  Conn.  455;  3  Am.  St.  Rep.  64;  Eppnght 
V.  Mekeraon,  78  Mo.  482.)     It  is  claimed  that  the  seal  of  the 
corporation  was  not  affixed,  but  it  appears  that  the  two  active 
directors,  the  parties  interested  directly  in  the  corporation,  and 
the  only  managers  thereof,  adopted  the  seal,  had  it  prepared, 
and  it  was  affixed  to  the  assignment  by  the  secretary  pro  tern, 
chosen  at  that  time.     The  court  will  assume  that  the  seal  is  the 
corporate  seal,  and  was  affixed  by  the  proper  authority.     (Cook 
on  Stocks  and  Stockholders,  §  722;  Fiddvty  Ins.  do.  Co.  v. 
Shenandoah   Valley  R.  R.   Co.  32  W.  Va.  244;   Parker  v. 
Washoe  Manuf.  Go.  49  N.  J.  L.  465 ;   Union  Gold  Mm.  Go. 
V.  Banky  2  Colo.  226;  Angell  and  Ames  on  Corporations,  224; 
Blackshire  v.  Iowa  Homestead  Co.  39  Iowa,  624 ;  Southern  Cali' 
fornia  C.  Assoc,  v.  BiLstamente,  52  Cal.  192 ;  Morris  v.  Keil,  20 
Minn.  531;  Thistees  v.  McKechnle,  90  N.  Y.  629;  Chicago  etc. 
R.  R.  Co.  V.  LeimSy  53  Iowa,  101;  Mo^'se  v.  Beale,  68  Iowa, 
463;  Goodnow  v.  OaJdeyy  6.8  Iowa,  25;  Evans  v.  Lee^  11  Nev. 
194;  Lofett  v.  Steam  8.  M.  Assoc.  6  Paige,  54;  New  England 
Iron  Co.  V.  GUbert  etc.  R.  R.  Co.  91  N.  Y.  159.)     But  if  the 
officers  were  not  authorized  by  an  express  vote  to  execute  this 
assignment,  the  instrument  was  executed  with  the  consent  of  all 
the  directors,  and  of  all  the  stockholders;  and  a  contract  of 
assignment  executed  under  these  circumstances  is  perfectly  good 
and  binding  upon  the  corporation.     {Whitney  v.  Union  Trust 
Go.  65  N.  Y.  576 ;  Bank  of  Middlehury  v.  Rutland  etc.  R.  R. 
Co.  30  Vt.  159;   Wild  v.  New  York  etc.  if.  Go.  59  N.  Y.  644; 
Susquehanna  etc.  Co.  v.  General  Ins.  Co.  3  Md.  305;  56  Am. 
Dec.  740 ;  Tenney  v.  East  Wayren  Lumber  Go.  43  N.  H.  343 ; 
New  York  Cent.  R.  R.  Co.  v.  Barstow^  15  Md.  494;  Perry  v. 
Simpson  Water-Proof  Manuf.  Co.  37  Conn.  520.)     In  this  case 
the  creditors  are  assuming  that  this  act  was  void  because  it  was 
done  without  the  consent  of  the  stockholders,  and  in  excess  of 
the  powers  vested  in  the  officers;  but  if  the  stockholders  could 
not  question  the  assignment,  certainly  the  creditors  cannot  do 
80.     The  stockholders  have  ratified  this  act  by  their  acquiescence 
and  by  their  direct  assent.     The  fact  that  there  is  no  record  of 
the  election  of  Richard  Boesman  as  secretary  does  not  mili- 
tate against  the  fact  that  he  was  secretary  de  facto,  and  the  acts 


422  Teitig  v.  Boesman  Bros.  &  Co.     [June  T.,  1892 

and  contracts  by  him  as  an  officer  defado,  acting  within  the 
sphere  of  his  office,  was  binding  upon  the  corporation.  (Cook 
on  Stocks  and  Stockholders^  §  713;  Susquehanna  etc.  Oo.  v» 
General  Ins.  Co.  3  Md.  305;  56  Am.  Dec.  740;  Hackensack 
Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548 ;  MorrUl  v.  C.  T.  etc 
Co.  32  Hun^  543.)  It  is  not  necessary  that  the  act  of  the 
directors  should  be  formally  entered  in  the  corporate  minutes. 
The  act  may  be  proved  by  parol,  and  also  that  the  directors 
authorized  a  particular  act.  (Nashua  etc.  R.  R.  Co.  v.  Boston 
etc.  R.  R.  Co.  27  Fed.  Rep.  821;  Moss  v.  Af>erea,  10  N.  Y. 
449 ;  Preston  v.  Missouri  etc.  Co.  51  Mo.  43.)  Acquiescence  of 
the  board  of  directors  will  cure  the  omission  of  a  previous  reso- 
lution, even  when  required  by  the  charter.  A  quorum  of  the 
board  of  directors  may  make  an  assignment.  {Buell  v.  Bucking^ 
ham,  16  Iowa,  284.)  The  company  may  ratify  an  instrument 
given  by  its  president.  {Krider  v.  Trustees  etc.  31  Iowa,  547;  ^ 
Slierman  v.  Iitchy  98  Mass.  59.) 

lY.  It  is  claimed  that  this  assignment  is  void  for  the  reason 
that  it  does  not  contain  the  affidavit  required  by  section  1555 
of  the  Compiled  Statutes  of  Montana,  which  provides:  "That 
all  mortgages  or  deeds  of  trust,  of  both  real  and  personal  prop- 
erty ....  executed  by  an  incorporated  company  •  .  .  .  shall 
be  accompanied  by  the  affidavit  specified  in  section  1  of  the  act 
entitled  "An  Act  Concerning  Chattel  Mortgages,"  But  the 
law  has  no  application  whatever  to  assignments,  such  as  the 
one  under  consideration,  for  the  reason  that  the  deeds  of  trust 
mentioned  in  the  act  referred  to  deeds  of  trust  in  the  nature  of 
mortgages.  There  is  a  well-settled  distinction  between  a  deed 
of  trust  and  a  deed  of  trust  in  the  nature  of  a  mortgage;  the 
one  being  for  the  trust  purposes  unconditional  and  indefeasible, 
while  the  other  is  conditional  and  defeasible  in  the  same  way 
tliat  a  mortgage  is.  (1  Jones  on  Mortgages,  §  62 ;  Burrill  on 
Assignments,  §  8;  Hoffman  v.  MacKall,  5  Ohio  St.  124;  64 
Am.  Dec.  637;  Woodruff  v.  Robb,  19  Ohio,  212;  1  Hilliard  on 
Mortgages,  p.  359;  DeWolf  v.  Sprague  Manuf.  Co.  49  Conn. 
282.)  These  authorities  conclusively  establish  that  there  is  no 
similarity  between  the  deeds  of  trust  mentioned  in  the  statute 
and  this  assignment.  But  if  we  assume  that  this  instrument  is 
within  the  provisions  of  the  statute,  it  being  accompanied  by  a 
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change  of  possession  of  the  property,  and  the  assignee  having 
gone  into  the  actual  possession  of  the  property^  the  affidavit 
became  unnecessary. 

V.  In  the  next  place  it  is  claimed  that  the  agreement 
marked  Exhibit  C  was  fraudulent  in  its  character,  and  author- 
ized the  plaintiffs  to  maintain  a  suit  to  set  aside  an  assignment 
executed  in  pursuance  thereof.  The  agreement  does  not  appear 
to  have  been  made  by  Boesman  Bros.  &  Co. ;  it  does  not  appear 
to  have  been  made  with  the  corporation,  and  appears  to  have 
been  a  perfectly  legitimate  transaction  by  which  a  party  who  is 
about  to  loan  another  money  seeks  to  secure  himself  against 
loss.  {Anderson  v.  Lacks,  59  Miss.  111.)  The  case  of  Smith 
V.  Qraft,  11  Biss.  340,  upon  which  respondents  rely  to  support 
this  doctrine,  is  questioned  in  Waiters  Fraudulent  Conveyances, 
section  394,  and  the  case  is  reversed  in  17  Fed.  Bep.  705  upon 
rehearing.  The  case  was  subsequently  taken  to  the  Supreme 
Court  of  the  United  States  and  is  reported  in  123  U.  S. 
436,  where  the  appeal  was  dismissed,  but  the  Supreme  Court 
expressly  referred  to  the  case  of  Bank  of  Leavenworth  v.  Hunt, 
11  Wall.  391,  and  National  Park  Bank  v.  Whifynore,  104  N.  Y. 
297.  (See,  also,  2  Bigelow  on  Fraud,  §  315;  Bpaviding  v. 
Strang,  38  N.  Y.  9;  Fechhdmer  v.  Baum,  43  Fed.  Rep.  726.) 
These  authorities  establish  that  this  agreement,  which  is  the 
principal  basis  upon  which  plaintiffs  rest  their  charge  of  fraud, 
was  not  fraudulent  in  law,  and  this  being  so,  there  is  nothing  in 
the  case  to  warrant  the  findings  of  the  court  The  further  find* 
ing  of  the  court  that  Kleinschmidt  stood  in  the  same  relation 
to  the  corporation  as  its  trustees  and  managing  officers,  is  like- 
wise unsupported  by  allegation  or  evidence.  If  he  was  a  trustee 
and  the  plaintiffs  desired  to  enforce  his  statutory  liability  as 
trustee,  an  action  is  provided  for  that  purpose,  and  allegations 
are  necessary  to  state  a  cause  of  action.  Directors  of  a  corpo- 
ration may  make  an  assignment  for  the  benefit  of  creditors  of 
the  corporation,  and  may  even  prefer  themselves.  {Planters^ 
Bank  V.  WhiUle,  6  Am.  &  Eng.  Corp.  Cas.  298.)  But  there 
is  no  pretense  in  this  case  that  the  plaintiffs  in  their  com- 
plaint seek  to  hold  Kleinschmidt  as  a  director  of  the  cor- 
poration, or  as  a  partner,  and  there  is  no  proof  sustaining 
any  such  position,  and  the  court  in  arriving  at  conclusions  of 
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this  character  did  so  without  allegations  or  evidence  to  sustain 
them. 

VI.  If  this  is  an  action  at  law,  and  the  proceeding  is  under 
the  statute  for  a  judgment  against  the  defendant  for  money  due 
him  as  garnishee,  the  right  to  recover  being  founded  u|K>n  the 
fact  that  there  is  no  assignment  whatever,  and  not  upon  tlie 
fraudulent  character  of  the  assignment,  the  question  of  fraud 
does  not  enter  into  the  consideration,  and  is  necessarily  elimi- 
nated. A  debtor  in  insolvent  .circumstances  has  the  right  to 
make  payment  of  the  claims  of  particular  of  his  creditors,  to 
the  exclusion  of  others,  or  to  secure  the  claims,  or  part  of  them, 
without  providing  that  other  creditors  shall  participate  in  the 
benefits  of  the  security,  or  his  property  may  be  given  in  jiay- 
nient  or  security  to  one  of  his  creditors,  and  the  transaction  will 
not  be  considered  fraudulent  or  void.  {Davis  v.  Gibbony  24 
Iowa,  263;  J^ronimcv.  •Tones,  13  Iowa,  480;  Farwellv.Howard^ 
26  Iowa,  384 ;  Oowlea  v.  Bicketts,  1  Iowa,  582.)  There  can  be 
no  question  but  that  the  corporation  could  make  a  transfer  for 
the  purpose  of  paying  its  indebtedness  to  a  single  creditor,  and 
when  this,  accompanied  by  the  actual  change  of  possession,  and 
the  entry  of  the  creditor  into  the  actual  occupation  of  the  prop- 
erty, it  is  })erfectly  valid  under  the  authorities.  {Stevens  v.  B^ 
6  Mass.  342 ;  New  England  Marine  Ins.  Co.  v.  Oiandler^  16  Mass. 
275;  Sargent  v.  Webster,  13  Met  497;  96  Am.  Dec.  743;  Buell 
V.  Biickijigliam,  16  Iowa,  284;  85  Am.  Dec.  516.)  In  the 
absence  of  a  bankrupt  or  insolvent  law,  a  debtor  may  lawfully 
give  a  preference  to  one  of  his  creditors  if  he  does  not  thereby 
intend  to  defraud  the  others,  and  a  sale  and  delivery  of  goods 
in  satisfaction  of  an  honest  debt  cannot  be  avoided  by  otiier 
creditors  unless  made  with  intent,  in  fact,  to  defraud  them. 
{Jewell  V.  Knigldj  123  U.  S.  434;  Buckingham  v.  McLean,  13 
How.  167;  Wmmer  v.  Norton,  20  How.  448 ;  Robinson  v.  BUiott, 
22  Wall.  520;  Medsker  v.  Bonebrake,  108  U.  S.  66;  Steioart  v. 
Dunliam,  1 15  U.  8. 61;  Jones  v.  Simpson,  116  U.  S.  609 ;  Peopled 
Savings  Bank  v.  Bales,  120  U.  S.  556;  Huiskamp  v.  Molins 
Wagon  Co.  121  U.  S.  317. 

Walsh  &  Newman,  MeConneU,  (Xayherg  &  Ounn^  Davies  & 
RusselLy  Sliober  &  Easch,  and  Penry  &  Purodl,  for  Respondents. 
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I.  Appellant  first  contends  tbat  jtbe  plaintiSs  admitted  the 
genuineness  and  due  execution  of  the  instrument  in  question  by 
failing  to  serve  and  file  an  affidavit  as  required  by  section  98, 
page  84  of  tbe  Compiled  Statutes.  Tbe  statute  in  question  has 
no  application  in  this  case.  The  scope  and  object  of  the  statute 
is  sho\yn  by  tbe  decision  in  the  case  of  Sloan  v.  Digffina,  49  Cal. 
40,  cited  by  appellant.  The  reason  of  the  statute  is  to  present 
an  issue  upon  geuuineness  and  due  execution  of  an  instrument 
which  is  relied  upon  as  a  defense,  if  the  plaintiff  desires  to  attack 
the  instrument,  and  of  course  where  these  issues  are  tendered  by 
the  complaint  and  answer  there  is  no  reason  for  requiring  the 
affidavit.  The  statute  in  question  is  taken  from  California, 
where  the  pleading  known  as  a  replication  is  not  in  use.  In 
this  State,  however,  the  replication  belongs  to  our  system  of 
pleading,  and  where  a  replication  has  been  made  we  submit 
the  statute  has  been  complied  with.  In  this  case  the  plaint- 
iffs filed  their  replication  denying  the  genuineness  and  due 
execution  of  the  instrument.  Again,  this  case  does  not  come 
within  the  statute,  for  the  reason  that  the  defendant  does  not 
base  his  defense  upon  the  instrument.  His  defense  is  that  the 
instrument  was  executed  by  tbe  corporation  and  is  not  fraudu- 
lent.    These  are  facts  extrinsic  of  the  instrument. 

II.  Appellant  next  contends  that  the  court  erred  in  permit- 
ting the  plaintiffs  to  amend  their  complaint.  (1)  Because  the 
genuineness  and  due  execution  of  the  instrument  had  been 
admitted  by  the  plaintiffs.  (2)  Because  the  amendment  pre- 
sented inconsistent  positions  in  the  complaint.  (3)  Because 
the  amendment  changed  the  cause  of  action  from  one  in  equity 
to  one  in  law.  The  first  of  these  objections  has  already  been 
answered;  the  other  two  will  be  considered  together.  A  court 
of  equity  will  exercise  its  jurisdiction  to  remove  an  obstruction 
whenever  the  obstruction  would  prevent  a  judgment  creditor 
from  realizing  the  full  value  of  the  property,  whether  the  instru- 
ment creating  the  obstruction  is  fraudulent  or  invalid  for  other 
reasons.  {Seybert  v.  PiUsburg,  1  Wall.  272;  Tuck  v.  Olds,  29 
Fed.  Rep.  738 ;  Freeman  on  Executions,  §  424;  Beck  v.  Burdett, 
1  Paige,  305;  19  Am.  Dec.  436;  Myers  v.  Hmitt,  16  Ohio,  449; 
McElwain  v.  WUliSy  9  Wend.  559 ;  Crlppen  v.  Hudson,  13  N.  Y. 
164.)    In  this  case^  therefore,  the  action  would  still  be  a  suit  in 
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equity,  if  there  was  no  question  of  fraud  presented.  There  is 
but  one  cause  of  action  stated,  either  in  the  original  complaint 
or  the  amended  complaint,  and  it  is  a  causeof  action  in  equity. 
There  are,  however,  several  grounds  upon  which  this  single 
cause  of  action  is  based,  and  they  are  not  inconsistent.  {PiU»^ 
field  Nat.  Bank  v.  Tailet\  14  N.  Y.  Sup.  557;  Leopold  v. 
Silverman,  7  Mont.  266.)  The  amendment  made  only  stated 
more  sj^ecifically  the  grounds  upon  which  the  cause  of  action  is 
founded.  Such  amendments  are  always  allowable.  Amend- 
ments may  be  made  in  furtherance  of  justice  at  any  time,  and 
may  be  made  during  the  trial,  or  at  the  close  of  the  evidence  or 
after  judgment.  (Williston  v.  Gamp,  9  Mont.  88;  Southmaydv. 
SoiUlimayd,  4  Mont.  107;  Ramsey  v.  Cortland  Cattle  Co.  6  Mont. 
498;  HarUey  v.  Preston,  2  Mont.  415;  Code  Civ.  Proc.  §  116.) 
Inconsistencies  in  pleadings  can  only  be  taken  advantage  by 
demurrer  on  motion,  and  are  waived  if  no  demurrer  or  motion 
is  filed.  (See  Code  Civ.  Proc.  §  88;  Mecham  v.  MoKay,  37 
Cal.  154;  Buhne  v.  CorbeU,  43  Qal.  264.) 

III.  Under  our  statutes  a  corporation  is  prohibited  from 
making  such  an  assignment.  (Comp.  Stats.  §  482,  p.  736.) 
Independently  of  statute,  the  right  of  a  corporation  to  make  an 
assignment  with  preferences  was  always  denied  until  the  case  of 
Oatlin  V.  Eagle  Bank,  6  Conn.  233,  was  decided.  The  doctrine 
laid  down  in  this  case  is  severely  criticised  by  Morawetz  in  his 
work  on  Private  Corporations,  section  803.  (See,  also,  Taylor 
on  Private  Corporations,  §  615;  Sanger  v.  Upton,  91  U.  S.  56; 
Wood  V.  Dummer,  3  Mason,  308 ;  Morgan  v.  Allen,  103  U.  S. 
498 ;  Curran  v.  State,  15  How.  304;  Haywood  v.  Lincoln  Lunv^ 
ber  Co.  64  Wis.  639 ;  BarUett  v.  Drew,  57  N.  Y.  587.)  Sections 
488  and  489,  fifth  division  of  the  Compiled  Statutes,  provides 
a  method  for  application  of  assets  of  corporations  to  payment 
of  its  debts. 

IV.  The  use  of  a  corporate  seal  is  not  dispensed  with  in 
this  State.  (See  Comp.  Stats.  §  1963,  p.  1206.)  The  corpo- 
ration never  having  adopted  the  seal  used,  the  instrument  is  not 
the  instrument  of  the  corporation.  {DanmUe  Seminary  v.  Mott^ 
136  111.  289;  Ri6hardB<m  v.  SooU  R.  W.  A  M.  Co.  22  Cal. 
150.)  Api)ellant  argues  in  his  brief  that  from  the  fact  that 
what  purports  to  be  the  seal  of  a  corporation  is  ai&xed  to  the 
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instrument^  the  presumption  arises  that  the  seal  used  was  the 
seal  of  the  corporation.  Admitting  this  to  be  true  the  evidence 
is  conclusive  that  the  seal  was  never  adopted  bj  the  corporation 
and  was  not  the  corporate  seal. 

V.  The  statutes  of  this  State  provide  that  "the  stock,  prop- 
erty^ and  concerns  of  a  company  shall  be  managed  by  not  less 
than  three  nor  more  than  nine  trustees.  Mr.  Morawetz^  in  his 
work  on  Private  Corporations,  section  53,  says:  "The  general 
rule  is  that  the  directors  of  a  corporation  have  no  implied 
authority  to  act  singly:  they  can  only  act  as  a  board  unless 
there  be  a  different  custom,  or  an  express  delegation  of  author- 
ity to  act  individually.  Either, all  must  be  present  at. a  meet- 
ing or  the  meeting  must  be  called  in  a  regular  manner  and  all 
the  directors  "given  notice.  In  the  latter  case,  if  the  majority 
assemble  they  act  by  a  major  vote."  To  this  proposition  see 
further:  Cook  on  Stocks  and  Stockholders,  §  592,  and  note; 
Alia  Silver  Min.  Co.  v.  Alta  Placer  Mn.  Co.  78  Cal.  629 ;  Read 
V.  Buffum,  79  Cal.  77;  12  Am.  St.  Rep.  131;  GaahtoUer  v. 
WtUi8,  33  Cal.  12;  91  Am.  Dec.  607;  Southern  Califomia  etc, 
Assoc.  V.  Bustamente,  52  Cal.  192;  In  re  St.  Helen  Mill  Co. 
3  Sawy.  88 ;  Taylor  on  Private  Corporations,  §  258 ;  Field  on 
Corporations,  §  152;  Cook  on  Corporations  as  Effected  by  Stat- 
utes, §§  712-792;  Harding  v.  Vandewater,  40  Cal.  77;  Farwell 
V.  Houghton  Copper  Works,  8  Fed.  Rep.  66 ;  Baldwin  v.  Cdn-- 
field,  26  Minn.  43;  Simon  v.  Sevier  Co.  etc.  Assoc.  54  Ark.  58.) 

VI.  Richard  Boesman  had  no  authority  to  execute  the 
instrument  as  secretary,  nor  to  affix  the  seal  to  the  instrument 
if  the  seal  affixed  had  been  the  seal  of  the  corporation.  "  The 
seal  of  a  corporation  must  necessarily  be  affixed  by  an  agent 
acting  on  behalf  of  the  company,  and  if  used  by  an  agent  with- 
out authority  the  sealing  will  not  bind  the  company,''  (Mora- 
wetz  on  Private  Corporations,  §  339 ;  Bliss  v.  Kaweah  C.  &  J. 
Cd.  65  Cal.  502 ;  Jackson  v.  Campbell,  5  Wend.  572 ;  Hot/t  v. 
Thompson,  5  N.  Y.  320;  Danville  Seminary  v.  Mott,  136  III. 
289.)  If  there  were  only  two  trustees  at  the  time  this  assignment 
was  made,  then  they  had  no  power  to  do  a  single  corporate  act> 
and  the  assignment  would  certainly  be  invalid.  (Mont.  Comp. 
Stats.  §  450,  p.  726;  Moses  v.  Tompkins,  84  Ala.  613;  Kirk  v. 
BeU,  16  Q.  B.  290;  58  L.  T.  525;  Cook  on  Stocks  and  Stock- 
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lioldersy  §  592,  and  note;  Doyle  v.  Mizner^  42  Mich.  332.) 
It  is  also  contended  bj  appellant  that  if  this  pretended  assign* 
meut  was  void  because  not  executed  by  the  corporation  it  was 
subsequently  ratified.  If,  as  appellant  contends,  there  were 
only  two  trustees  in  the  corporation,  then  they  could  not 
ratify  the  pretended  assignment  for  the  same  reason  that  they 
could  not  execute  it.  (^BUSpocl  S,  M.  Co.  v.  Acme  Manuf, 
Ck>.  153  Mass.  404.)  An  act  cannot  be  ratified  where  the 
rights  of  third  persons  have  intervened.  This  principle  is  ele- 
mentary. (Hermann  on  Estoppel,  §  1175;  Wilcoxaon  v.  Bur- 
ton, 27  Cal.  235;  87  Am.  Dec.  66;  WUtenbrock  v.  BeUmer,  57 
Cal.  12.) 

VII.  Section  1555,  fifth  division  of  the  Compiled  Statutes 
of  Montana,  requires  the  affidavit  upon  all  mortgages  or  deeds 
of  trust  executed  by  a  corjioratiou  regardless  of  the  question  of 
the  possession  of  the  property  embraced  therein.  An  assign- 
ment for  the  l)enefit  of  creditors  is  a  trust  deed.  The  assignee 
is  the  trustees  and  the  creditors  are  the  beneficiaries.  (2  Pome- 
roy's  Equity  Jurisprudence,  §§  994,  995.)  The  courts  require 
a  strict  compliance  with  the  provisions  of  the  statute  relative  to 
chattel  mortgages,  and  the  same  rule  should  apply  to  instru- 
ments mentioned  in  section  1555.  [BvUe  Hardware  Cb,  v. 
Sullivan,  7  Mont.  307;  Leopold  v.  Silverman,  7  Mont.  266; 
Baker  v.  Power,  7  Mont.  326.) 

VIII.  Appellant  contends  that  the  conclusion  of  law  by 
the  court  that  the  secret  agreement  entered  into  between  Klein- 
Bohmidt  and  the  officers  of  said  corporation,  and  the  procuring 
of  the  pretended  assignment  under  said  secret  agreement  was  a 
fraud  upon  the  other  creditors  of  said  corporation,  is  unwar- 
ranted. We  submit  that  considering  Kleinschmidt's  connection 
Avith  the  corporation,  and  all  the  circumstances  surrounding  the 
making  of  this  agreement,  as  shown  by  the  statement  of  &ct8 
hereinabove  given,  the  agreement  in  question,  and  the  pre- 
iended  assignment  procured  under  it,  were  clearly  a  fraud  npon 
the  other  creditors.     (Blennerhassett  v.  She^Tnan,  105  U.  S.  100.) 

Harwood,  J. — The  first  assignment  of  error  by  appellant's 
counsel  is  based  upon  the  allowance  of  said  amendment  of  the 
complaint,  as  set  forth  in  the  above  statement.    Appellants 
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insist  that  having  pleaded  said  instrament,  alleging  that  said 
company  had  "duly  made^  executed,  and  delivered"  the  same 
to  defendant,  and  annexed  a  copy  thereof  to  the  answer^  "  the 
genuineness  and  due  execution  of  such  instrument^'  was 
admitted  by  reason  of  plaintifis'  failure  to  deny  the  same  by 
affidavit,  as  provided  in  section  98  of  the  Code  of  Civil  Proced- 
ure, which  reads  as  follows:  "  When  the  defense  to  an  action  is 
founded  on  a  written  instrument,  and  a  copy  thereof  is  con- 
tained in  the  answer,  or  is  annexed  thereto,  the  genuineness  and 
due  execution  of  such  instrument  are  deemed  admitted,  unless 
the  plaintiff  file  with  the  clerk  ,within  ten  days  after  the  filing 
of  the  answer,  an  affidavit  denying  the  same,  and  serve  a  copy 
thereof  on  the  defendant/'  Upon  this  point  appellants  cite 
Sloan  V.  DigginSj  49  Cal.  40.  To  this  citation  may  be  added 
Parkiaon  v.  Boddiker,  10  Colo.  510;  Orowley  v.  (My  R,  R.  Co. 
60  Cal.  628 ;  and  Fox  v.  Stockton  do.  Agrieuitural  Works,  73 
Cal.  273,  as  treating  of  the  application  of  said  provisions  of 
statute.  Respondents  resist  this  position  by  arguing  that  the 
provision  of  the  statute  cited  was  taken  from  California,  where 
the  system  of  pleading  included  no  replication,  and,  there  being 
a  verified  replication  provided  for  in  the  Montana  Code,  said 
statute  does  not,  in  reason,  apply  with  the  same  force  as  was 
given  to  it  in  California. 

Although  in  our  system  of  pleading,  as  prescribed  in  the 
Code,  a  replication  is  provided  for,  and  it  is  also  provided  that 
pleadings  shall  be  verified,  still  the  legislature  has  retained  in 
the  Code,  sections  97-99,  which  are  distinct,  in  their  provisions, 
even  from  the  subject  treated  in  the  other  portion  of  chapter  6 
of  the  Code.  And  the  same  follow  immediately  after  the  pro- 
visions defining  what  pleadings  shall  be  used  in  a  civil  action, 
and  their  contents  and  purpose,  and  that  the  same  shall  be 
verified.  From  the  earliest  enactment  of  the  Code  in  Montana, 
it  has  contained  provisions  similar  to  those  sections,  yet  in  terms 
varying  somewhat  from  time  to  time,  as  the  Code  has  been 
revised  and  readopted.  The  Code  adopted  by  the  legislature 
convened  at  Bannack  in  1864  (§§  52,  53)  provided  substantially 
the  same  as  sections  97  and  98  of  the  present  Code.  In  the 
revision  of  the  Code  adopted  at  the  seventh  session,  convened 
in  1871,  it  appears  that  only  the  substance  of  section  62  of  the 
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Bnnnack  Code  (being  substantially  the  same  as  section  97  of  the 
present  Code)  was  retained.  (See  7  Sess.  Laws,  §  62,  Code  Civ. 
Proc.)  At  the  tenth  legislative  session,  another  revision  of  the 
Code  was  adopted,  and  sections  52  and  53  of  the  earliest  Code 
were  again  reinstated,  side  by  side,  in  a  slightly  modified  form, 
and  another  section  on  the  same  subject  was  added.  (See  10 
Sess.  Laws,  §§  95-97,  Code  Civ.  Proc.)  In  the  latter  revision 
these  provisions  appear  in  exactly  the  same  terms  as  in  sections 
97,  98,  and  99  of  the  present  Code  of  Civil  Procedure,  and 
have  retained  that  form  from  the  tenth  session  to  the  present 
time.  The  modification  of  those  provisions,  the  omission  and 
reinstatement  of  certain  portions  thereof,  and  the  addition  of  a 
furtlier  provision  on  the  same  subject  in  the  various  revisions 
of  the  Code,  show  the  deliberation  with  which  the  legislature 
has  enacted  them ;  and  during  all  the  time  the  system  of  plead* 
ing  prescribed  in  this  Code,  of  which  these  sections  are  a  part, 
provides  for  a  verified  replication  as  to  new  matter  set  forth  in 
the  answer.  Section  99,  which  appears  to  have  been  added  in 
the  revision  of  1887  (10  Sess.  Laws,  §  97,  Code  Civ.  Proc), 
sheds  additional  light  upon  the  intent  of  the  legislature,  if  any 
such  light  was  needed.  It  seems  clear,  when  said  sections  are 
considered  together,  that  the  legislative  intent  was  to  provide 
that  a  party  may  rely  upon  not  being  put  to  the  trouble  of 
proving  the  genuine  character  and  due  execution  of  an  instru- 
ment upon  which  an  actum  or  defense  is  founded,  where  a  copy 
thereof  is  set  out  in,  or  annexed  to  the  pleadings,  unless  the 
genuineness  or  due  execution  of  such  instrument  is  directly 
denied  in  the  manner  required:  provided,  the  party  pleading 
the  same  allows  an  inspection  of  the  original  on  demand. 
This  seems  to  be  a  just  and  salutary  provision.  Otherwise, 
mere  formal,  or  possibly  captious,  denials  might  in  many  cases 
be  asserted  by  a  party  wrho  had  neither  made  investigation,  nor 
had  any  positive  apprehension  that  the  instrument  asserted  by 
copy  was  fictitious  or  a  forgery,  or  not  duly  executed.  Such 
denial  might,  without  just  reason,  involve  great  trouble,  delay, 
and  expense  in  proving  the  matter  denied,  by  reason  of  the 
lapse  of  time,  death,  or  changd  of  residence  of  the  parties  or 
witnesses.  In  the  case  of  negotiable  instruments,  which  have 
extended  circulation,  it  is  perceived  at  once  that  the  rule  pre- 
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scribed  in  said  sections  would  be  a  just  and  salutary  one.  It 
should  be  observed,  however,  that  the  requirements  of  said  sec- 
tions appear  to  be  applioable  (1)  only  to  instruments  on  which 
the  action  or  defense  is  founded;  (2)  only  when  a  copy  is  set  out 
in  the  pleadings,  or  anneosed  tliereto;  (3)  only  where  inspection  of 
the  original  is  allowed  on  demand.  It  is  apparent  that  there  are 
a  great  many  cases  in  which  written  instruments,  or  other  writ- 
ings offered  in  evidence  in  the  course  of  a  trial,  would  not  be 
controlled  at  all  by  said  provisions.  We  are  not  inclined  to 
hold  that  the  proper  force  and  effect  of  the  provisions  of  sec- 
tions 97,  98,  and  99  of  our  Code  are  inapplicable  because  a 
replication  is  provided  for  in  our  system  of  pleading.  No  doubt 
the  replication  can  be  used  to  effect  the  denial  of  the  "genuine- 
ness and  due  execution ''  of  an  instrument  set  forth  in  the 
answer,  by  following  the  requirement  of  section  98  of  the  Code, 
because  the  substance  of  things,  and  not  mere  form,  is  the  essen- 
tial feature.  It  seems  from  said  provisions  that  it  was  intended 
such  denial  should,  in  unequivocal  terms,  deny  the  genu- 
ineness or  due  execution  of  the  instrument  pleaded  by  a  copy, 
afler  full  opportunity  to  examine  the  original.  This  certainly 
could  be  done  by  verified  replication,  where  an  instrument  on 
which  the  defense  is  founded,  is  set  out  by  copy  in,  or  annexed 
to,  the  answer.  The  only  further  requirement  of  section  98  is 
the  service  of  such  denial.  But  in  the  case  at  bar  it  does  not 
appear  that  plaintiffs  even  contend  that  the  denials  in  the  repli- 
cation answered  the  requirement  of  said  statute,  if  this  was  a 
case  where  the  provisions  of  said  statute  applied. 

We  think  it  is  apparent,  however,  that  the  provisions  of  said 
statute  have  no  application  to  the  instrument  pleaded  in  defend- 
ants^ answer  in  this  case,  and  annexed  thereto  by  copy.  The 
object  of  the  action  was  to  contest  the  right  of  Kleinschmidt  to 
the  property  received  by  him  from  said  company.  In  the  pro- 
ceedings which  preceded  this  action,  Kleinschmidt  had  held  up 
said  assignment  as  the  title  by  which  he  claimed  the  right  to 
receive,  hold,  and  dispose  of  said  property,  according  to  the 
directions  of  said  instrument.  That  instrument  stood  in  the 
way  of  these  creditors  in  their  attempt  to  reach  and  apply  said 
property  to  the  satisfaction  of  their  demands.  The  purpose  of 
the  complaint  was  to  show  grounds,  if  any  could  be  showu^  why 
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said  assignment  shoald  be  declared  nail  and  void^  and  have  the 
same  set  aside,  or  treated  as  of  no  force  or  effect;  and  the  pn>p- 
erty  of  said  company,  as  it  stood  at  the  time  of  making  the 
alleged  assignment,  still  be  considered  and  treated  as  property 
belonging  to  said  company,  in  the  possession  of  Kleinschmidt, 
sabjeet  to  plaintiffs'  demands  tbrongh  the  liens  aoqnired  by 
garnishment  in  the  former  proceedings.  The  all^ations  of  the 
complaint  were  directed  to  that  end,  and  attempted  to  accomplish 
that  result  by  showing  facts  entirely  outside  of  said  instrument. 
In  the  averments  of  paragraph  24  of  the  original  complaint,  the 
plaintiffs  'Maid  the  axe  upon  the  root  of  the  tree/'  but  did  not 
cut  deep  enough  to  destroy  it.  Hence,  when  it  was  attempted 
to  show  by  the  introduction  of  evidence  that  said  instrumoit 
never  had  in  fact  been  executed  by  authority  of,  and  as  the  act 
of  said  company,  the  court  held,  as  we  think  correctly,  that 
the  allegations  of  the  complaint  were  insufficient  to  permit  the 
introduction  of  such  testimony.  Plaintifls  did  not  r6ly  apon 
their  replication  to  effect  the  pnrpose  desired.  They  went  to 
their  complaint,  and,  apparently  admitting  that  the  original 
allegations  thereof  were  insufficient,  applied  to  the  court,  upon 
affidavit  setting  forth  the  facts  which  they  desired  and  intended 
to  intHKluce  proof  to  establish,  and  sought  leave  to  amend  their 
complaint,  by  alleging  facts  upon  which  that  proof  could  be 
introduced.  The  amendment  was  allowed,  no  doubt,,  in  view 
of  section  116  of  the  Code  of  Civil  Procedure.  It  is  true,  as 
defendants  assert,  that  said  amendment  introduced  new  issues 
upon  which  plaintiffs  sought  to  avoid  said  instrument.  That 
fact  would  undoubtedly  have  been  ground  for  a  continuance 
if  defendants  had  asked  it,  but  no  continuance  was  sought. 
We  think,  under  the  provisions  of  the  Code,  the  court  was 
authorized  to  allow  the  amendment,  and  that  the  object  of  the 
action  being  to  annul  or  avoid  said  instrument,  for  reasons  not 
shown  on  its  'face,  the  complaint  was  the  proper  pleading  in 
which  to  set  forth  the  facts  relied  on  to  annul  or  avoid  the 
same.  We  do  not  think  the  case  is  one  to  which  section  98  of 
the  Code  of  Civil  Procedure  applied,  because  the  instrument  set 
qp  in  the  answer  was  not  strictly  a  defense  to  the  action,  nor  was 
the  defense  strictly  founded  upon  said  instrument,  in  the  sense 
that  the  instrument  in  itself  was  a  defense  to  the  action.     Where 
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it  is  affirmed  in  an  action  that  a  certain  instrument  relied  upon 
by  a  party  was  made  with  intent  to  defraud,  or  that  it  was  not 
a  genuine  instrument,  and  the  facts  are  alleged  which,  if  proved, 
would  tend  to  establish  such  affirmation,  can  the  party  seeking 
the  benefit  of  such  instrument  defend  such  action  by  holding 
up  the  instrument,  and  assert  that  it  is  the  defense?  It  would 
seem  in  such  a  case,  where  the  attack  was  made  by  showing 
facts  outside  of  the  instrument,  that  the  instrument  would  not 
be  the  defense;  that  the  defense  would  be  accomplished  by 
rebutting  the  attempt  to  impugn  the  good  faith  of  the  trans- 
action evidenced  by  the  instrument,  or  by  rebutting  the  attempt 
to  show  that  it  was  not  genuine,  and  such  showing  could  not 
proceed  from  the  instrument  itself.  The  instrument  might  be 
said  to  be  the  subject  of  the  action,  but  the  action  is  not  founded 
upon  the  instrument.  The  action  is  founded  upon  facts  dehors 
the  instniment,  and  the  instrument  itself,  we  apprehend,  could 
not  operate  as  its  own  defense,  or  the  foundation  of  the  defense 
to  such  an  action ;  but  the  defense  would  depend  upon  facts 
dehors  the  instrument. 

The  court  held  said  assignment  void,  upon  the  ground,  among 
others,  that  it  was  not  accompanied  by  the  affidavit  mentioned 
in  sections  1538  and  1555,  fifth  division  of  the  Compiled  Stat- 
utes. Section  1555  constituted  in  itself  a  separate  act  of  the  legis- 
lative assembly,  entitled  '^An  Act  Concerning  Mortgages  of 
Iwth  Real  and  Personal  Property  of  any  Incorporated  Company." 
This  act  was,  without  doubt,  intended  to  enable  corporations 
owning  property  of  a  mixed  character,  both  real  and  personal 
— such  as  a  street  railway,  with  the  rolling  stock  and  other 
appliances,  and  equipment  for  supplying  motive  power,  whether 
by  the  use  of  animals  or  machinery,  some  of  which  would  be 
classed  as  personalty,  while  other  portions  of  the  plant  could  be 
classed  as  real  property ;  or  such  property  as  is  owned  by  gas  or 
water  companies,  or  mining  companies,  where  the  plant,  being 
one  property,  includes  both  realty  and  personalty — to  mortgage 
the  same  in  one  instrument,  which  would  be  governed  by  the 
law  relating  to  mortgages  of  real  estate.  And  as  to  the  personal 
property  included  therein,  such  instrument  would  not  be  subject 
to  the  limited  duration  of  a  strictly  chattel  mortgage.  In  cases 
of  that  kind,  where  a  large  proportion  of  the  value  of  the  entire 
VoimXIL— 88. 
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plant  is  in  personal  property^  and  so  connected  with  the  entire 
plant  as  not  to  be  severable  therefrom^  without  injury  or  destrno- 
tion  of  the  property,  it  was  expedient  to  provide  a  way  by  which 
a  corporation  owning  a  property  of  snch  mixed  natnre  conld 
hypothecate  the  same,  to  secure  bonded  or  other  indebtedness, 
by  one  instrument  not  subject  to  the  limitations  of  a  strictly 
chattel  mortgage.  Such  was  the  purpose  of  said  act.  It  relates 
to  mortgages,  or  deeds  of  trust  partaking  essentially  of  the  nature 
of  a  mortgage,  for  security,  where  no  actual  change  of  possession 
of  the  property  accompanies  the  transaction.  We  are  confident 
that  the  act  was  not  intended  to  apply  to  assignments  or  trans- 
fers of  personal  property,  or  of  both  real  and  personal  property, 
by  a  corporation,  where  actual  delivery  of  possession  accom- 
panies the  conveyance,  even  though  such  conveyance  and  deliv- 
ery of  possession  was  in  trust  to  convert  the  property  into  mon^ 
and  pay  debts,  and  would  not,  therefore,  apply  to  the  instrument 
in  question  in  this  case. 

The  court  further  held  that  by  means  of  Kleinschmidt's  "con- 
nection with  said  company,  and  his  action  in  organizing  said 
corporation,  and  controlling  its  affairs,  he  gave  to  such  corpora- 
tion a  credit  wholly  fictitious,  and  in  violation  of  the  laws  of 
Montana  relating  to  corporations,  and  the  management  of  the 
same;  and  by  reason  of  his  acts  aforesaid  Kleinschmidt  stood  in 
the  same  relation  to  said  corporation  as  its  trustee  and  managing 
officer,"  and  by  reason  of  such  connection  with,and  control  of 
the  affairs  of  said  company  by  Kleinschmidt,  and  by  reason  of 
the  agreement  between  himself  and  said  company,  for  security 
of  the  claims  held  by  him,  in  case  said  company  became  finan- 
cially embarrassed,  the  said  assignment  procured  by  Klein- 
schmidt was  fraudulent  and  void  as  to  the  creditors  of  said 
company;  and  that  the  taking  of  possession  of  said  property  by 
Kleinschmidt  was  without  right  or  authority;  nor  did  he 
thereby  acquire  any  interest  in  said  property  against  creditors 
of  said  company. 

These  conclusions  of  law,  and  all  findings  of  fact  upon  which 
the  same  are  based,  were  excepted  to  by  defendant  Kleinschmidt, 
and  are  assigned  in  this  appeal  as  erroneous,  on  the  ground  that 
the  evidence  in  the  case  does  not  justify  said  conclusions,  or  the 
findings  of  fact  upon  which  the  same  are  presumably  based. 
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This  assignmeut  of  error^  and  other  assignments  allied  to  it, 
require  a  careful  review  of  the  whole  case,  as  set  forth  in  the 
record,  including  the  evidence: 

It  shoald  be  remembered  in  this  inquiry  that  the  complaint 
attacked  this  assignment  on  two  grounds:  First.  Because  it 
was  not  made  by  authority  of  the  corporation.  Second.  Be- 
cause it  was  made  with  the  intent  and  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of  the  assignor.  Under 
the  first  head  it  was  sought  to  show  that  the  assignment  was  not 
authorized  by  vote  or  resolution  of  the  stockholders  or  trustees 
of  said  company  at  a  meeting  duly  and  regularly  called  ;  that 
Sichard  Boesman,  who  signed  said  instrument  as  secretary,  was 
not  the  secretary  of  said  company,  he  never  having  been  regu- 
larly elected  as  such,  and  that  the  seal  aiBzed  to  said  instrument, 
purporting  to  be  the  corporate  seal  of  said  company,  was  not  its 
seal,  because  it  had  never  been  regularly  adopted  by  said  com- 
pany as  its  corporate  seal.  Neither  the  findings  of  fact  nor 
conclnsions  of  law  expressly  refer  to  any  irregularity  respect- 
ing the  corporate  seal  as  grounds  for  declaring  said  instrument 
a  nullity;  but  evidence  was  introduced  as  to  the  regularity  of 
the  adoption  of  the  corporate  seal,  and  that  question  is  argued 
in  briefs  of  counsel.  We  therefore  group  that  alleged  cause  of 
nullity  with  the  others  presented  by  the  plaintiffs. 

The  evidence  introduced  shows,  as  set  forth  in  findings  1  to 
3,  inclusive,  that  said  company  was  organized  and  commenced 
operations  in  October,  1888;  that  the  three  Boesman  brothers 
— Charles,  Henry,  and  Richard  —  were  the  organizers,  mem- 
bers, stockholders,  trustees,  and  officers  of  the  so-called  corpo- 
ration ;  that,  after  the  organization  of  such  company,  and  the 
naming  of  the  said  Boesman  brothers  in  the  certificate  of  incor- 
poration as  the  trustees  thereof  for  the  first  three  months  of  its 
existence,  and  the  holding  of  one  meeting  of  the  trustees  at 
which  said  persons  were  elected  to  the  office  of  president,  secre- 
tary, and  treasurer,  respectively,  of  said  company,  no  other 
meeting  of  the  stockholders  or  trustees  was  ever  held.  The 
corporation  was  organized  on  a  stated  capital  of  $10,000.  In 
finding  No.  5  it  is  affirmed  by  the  court  that  at  the  time  of  the 
issuance  of  stock  in  said  company  to  said  Boesman  brothers, 
respectively^  each  and  all  of  them  were  insolvent,  and  that 
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Kleinschmidt  and  the  Union  Warehouse  Company,  of  which 
he  was  president,  supplied  the  goods  on  which  said  Boseman 
Bros.  &  Co.  commenced  business.  The  evidence  shows  further 
that  Kleinschmidt  loaned  said  company  money  with  which  to 
commence  and  carry  on  its  business,  besides  the  goods  supplied 
on  credit ;  and  for  such  goods  and  money  took  promissory  notes 
from  said  company,  or  the  individual  members  thereof.  But 
we  are  unable  to  discover  in  the  record  evidence  to  support  the 
finding  that  said  Boesman  brothers  were  insolvent.  Undoubt- 
edly all  that  was  meant  by  the  court  in  that  finding  is  that  it 
appears  from  the  evidence  that  neither  of  said  brothers  was  the 
owner  of  any  property  upon  which  to  commence  business,  or 
with  which  to  buy  an  interest  therein.  That  condition,  how- 
ever, does  not  in  law  place  a  man  in  the  category  of  insolvents. 
(Anderson's  Law  Diet.  552,  553 ;  1  Bouvier's  Law  Diet.  809 ; 
Webster's  Unabr.  Diet.;  11  Am.  &  Eng.  Law,  168.)  There 
is  no  showing  in  the  evidence  that  any  of  the  Boesman  brothers 
were  indebted  and  unable  to  pay  their  debts  at  the  time  said 
company  was  organized  to  commence  business.  For  aught 
that  appears  in  the  evidence,  each  of  them  may  have  been 
entirely  clear  of  indebtedness,  and  with  good  business  prosi^ects. 
This  finding  is  noticed,  because  in  a  case  where  fraud  is  alleged, 
and  it  is  contended  that  the  party,  against  whom  fraud  is 
charged,  organized  a  company  to  accomplish  fraudulent  pur- 
poses, all  such  conditions  have  a  bearing  to  some  extent  If 
Kleinschmidt,  by  giving  credit  as  stated  in  the  findings,  aided 
insolvent  persons,  instead  of  persons  clear  of  debt,  and  with  fair 
business  prospects,  to  embark  in  business,  that  fact  might  tend 
to  attach  suspicion  to  the  promoter  of  the  enterprise,  considered 
in  connection  with  other  charges. 

The  eighth  finding  affirms  that '^  said  corporation  was  organ- 
ized at  the  suggestion  and  instigation  of  said  Kleinschmidt;  tliat 
at  the  time  said  corporation  w^s  transacting  business  he  had  full 
knowledge  and  control  of  its  affairs,  and  exercised  such  control, 
and  that  said  corporation  was  enabled  to  secure  and  did  secure, 
solely  on  account  of  the  solvency  and  indorsement  of  said  Klein- 
schmidt, credits  upon  which  it  could  do,  and  did  do,  business.'' 
This  finding  of  fact,  together  with  the  conclusion  that  Klein- 
schmidt stood  in  the  same  relation  to  said  corporation  as  the 
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trustee  and  maDaging  officer^  is  the  main  support  of  the  decision 
against  Kleinschmidt  holding  him  liable  to  pay  plaintiffs'  judg- 
ments against  said  company ;  and  he  complains  that  the  evidence 
does  not  justify  this  finding. 

As  to  the  circumstances  under  which  said  company  was  formed, 
there  is  no  material  dispute  between  witnesses.  Henry  Boes- 
man, a  witness  called  on  behalf  of  the  plaintiffs,  was  asked  con- 
cerning said  organization  and  commencement  of  business  by 
said  company,  and  in  his  testimony  said:  ^^I  cannot  tell  who 
first  suggested  the  organization  of  the  corporation  of  Boes- 
man Bros.  &  Co.  I  was  not  there  at  the  time.  There  was 
some  talk  about  starting  a  business  before  I  came  back  to 
Helena.  Kleinschmidt  was  our  financial  backer.  We  got 
money  from  him  to  start  the  business.  When  we  started 
business  we  got  about  $4,000,  for  which  we  gave  Kleinschmidt 
a  note.  We  did  not  receive  any  money  from  Kleinschmidt. 
We  got  about  $6,000  worth  of  goods  at  the  start,  and  we 
paid  him  $4,000.  Boesman  Bros.  &  Co.  did  not  have  any 
property  when  they  started  business.  The  amount  of  the  com- 
pany's indebtedness  when  we  started  business  was  what  we 
owed  Kleinschmidt  at  the  time  we  commenced.  We  owed 
Kleinschmidt  for  goods  that  we  got  of  him.  I  believe  it  was 
$5,600.  I  don't  remember  exactly  how  much.  '  Kleinschmidt 
was  familiar  with  our  business  in  a  general  way,  but  he  did  not 
know  anything  about  the  details."  Again,  the  witness  says 
upon  the  same  point :  ^'  I  am  one  of  the  three  brothers,  Charles, 
Henry,  and  Richard  Boesman.  At  the  time  we  determined 
upon  organizing  this  corporation  I  was  working  at  Townsend. 
My  two  brothers,  Charles  and  Richard,  were  in  Helena  at  the 
time.  Charles  Boesman  was  traveling  for  the  Union  Ware- 
house Company,  and  Richard  Boesman  was  clerking  in  Fred 
Lehman's  store.  Just  before  the  company  was  organized, 
Charles  Boesman  and  Paffendorf  were  in  partnership.  Their 
business  was  never  started.  It  was  talked  of.  Charles,  Henry, 
and  Richard  Boesman  w^re  the  original  trustees  of  Boesman 

Bros.  &  Co When  we  went  into  business  we  had  the 

stock  of  goods  we  bought  from  Kleinschmidt;  it  consisted 
of  wines  and  liquors.  The  value  of  that  stock  was  about 
$5,500.     The   corporation  of  Boesman  Bros.  &  Co.  bought 
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that  of  KleiDschmidi.''  Charles  Boesman,  a  witness  called 
on  behalf  of  plaintiffs,  was  asked  to  state  the  drcamstanees 
under  which  said  corporation  was  formed,  and  said:  ''I  am 
not  certain  whether  this  company  was  organized  at  my  sug- 
gestion, or  at  the  suggestion  of  Kleinschmidt.  I  think  Klein- 
Schmidt  talked  first  about  it.  I  recollect  it  was  in  August 
he  talked  to  me  in  the  street  car  about  it;  just  suggested 
it,  and  said,  if  we  wanted  to  start  in  business,  to  take  part 
of  his  stock,  just  as  we  needed  it  He  was  present  at  the  time 
the  company  was  organized.  He  did  nothing  with  r^;ard  to 
the  organization;  just  made  suggestions  once  in  a  while.  We 
got  capital  stock  this  way:  We  gave  him  our  individual  notes, 
and  it  was  first  intended  that  he  should  deposit  a  check  &r 
$4,000  in  the  bank ;  and  after  that  he  gave  up  the  idea,  and 
indorsed  our  notes,  ad  we  needed  it,  to  the  amount  of  $4,000.'' 
This  witness  further  said:  '^ Kleinschmidt  did  not  have  any- 
thing to  do  with  the  management  of  our  business.  For  the  last 
two  months  he  did.  He  came  and  looked  over  pur  books,  and 
so  on.  He  did  not  give  any  directions  prior  to  that  time;  just 
made  suggestions  was  all.  During  the  two  months  he  knew 
what  the  amount  of  our  indebtedness  was.  He  knew  what 
creditors  we  were  owing  for  goods,  in  the  East.  He  knew  our 
financial  condition."  Kleinschmidt  testified  as  to  the  organiza- 
tion of  said  company,  and  the  part  he  took  in  respect  thereto,  to 
the  following  effect :  ^'  I  know  Charles  Boesman  quite  well.  He 
was  in  my  employ  about  seven  or  eight  months,  perhaps  longer. 
Henry  Boesman  I  knew  casually.  I  am  not  sure  I  ever  knew 
Bichard  Boesman  before  he  became  a  member  of  said  company. 
I  think  the  corporation  of  Boesman  Bros.  &  Co.  was  organized 
some  time  in  October,  1888.  A  proposition  came  to  me  from 
Charles  Boesman,  after  I  had  sold  out  the  business  of  the  Union 
Warehouse  Company.  I  had  assisted  one  of  the  young  men, 
who  is  now  a  member  and  a  stockholder  of  the  Union  Mercan- 
tile Company,  to  become  a  stockholder.  I  loaned  him  $10,000, 
so  that  he  could  join  that  corporation,  and  buy  $10,000  of 
its  stock.  Charles  Boesman  interviewed  me,  and  says :  *  You 
have  helped  Cottingham,  and  I  have  been  with  you,  and,  if 
you  could  assist  me,  I  think  I  could  arrange  with  Paffendorf 
to  go  into  the  liquor  business  here;'  and  we  talked  about  it. 
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and  he  afterwards  brought  Paffendorf  to  me.  I  arranged  then 
to  sell  him  and  Paffendorf  my  broken  stock  of  liquors.  They 
bought,  measured,  inventoried,  and  accepted  them,  and  I  believe 
they  ordered  goods  from  some  other  place  to  go  into  business. 
I  agreed  to  build  a  house  over  on  Clore  Street  that  they  would 
rent  for  $76  a  month.  I  commenced  the  building  of  the  house^ 
excavation,  and  made  contracts  for  the  construction  of  the  house. 
The  goods  remained  in  the  Union  warehouse  that  they  bought 
of  me.  A  car  of  beer  consigned  to  Boesman  Bros.  &  Co. 
arrived  here.  Brisben  called  on  Paffendorf,  and  furnished  his 
quota  of  the  capital.  He  made  arrangements  with  him  to  loan 
him  his  part  of  the  capital,  which  was  $2,600|;  each  one  was 
to  furnish  that.  Paffendorf  did  not  come  forward,  and  Boes- 
man came  to  me,  and  said  he  had  backed  out  of  the  arrange- 
ment, and  says:  'What  can  I  do?  If  yon  help  me  out  of  this, 
and  fix  it  so  that  my  brothers  could  come  in,  I  think  we  can 
make  money;  and,  if  you  can  advance  some  money  so  we  can 
start,  we  will  go  ahead  with  the  business;'  and  we  talked  it 
over,  and  I  agreed  to  do  it  They  incorporated,  and  made 
arrangements  with  me  to  borrow  |4,000.''  It  will  be  remem- 
bered that  Kleinschmidt  is  corroborated  in  his  version  of  the 
conditions  and  circumstances  pertaining  to  the  organization  of 
said  company  and  the  commencement  of  its  business  by  the 
testimony  of  the  plaintiffs'  witness,  Henry  Boesman.  Charles 
Boesman  was  called  in  rebuttal,  and  said :  *^  I  remember  when 
this  company  was  organized;  it  was  on  the  1st  of  October, 
1888.  It  seems  to  me  that  Kleinschmidt  suggested  to  have  it 
the  '  Montana  or  Helena  Liquor  Company,'  or  something  like 
that;  and  we  thought  we  might  just  as  well  run  it  in  our  indi- 
vidual names;  and  I  think  he  suggested  the  name  of  Boesman 
Bros.  &  Co.;  and  it  was  immaterial  to  us,  so  we  just  adopted 
the  name." 

In  this  connection  the  evidence  is  to  be  further  examined,  to 
ascertain  whether  or  not  the  finding  that  Kleinschmidt  had  and 
exercised  control  of  the  affairs  of  said  company  during  the  time 
it  transacted  business  is  sustained  by  proof. 

Henry  Boesman  says  in  his  testimony  that  '^  Kleinschmidt 
was  fioniliar  with  our  business  in  a  general  way,  but  he  did  not 
know  anything  about  the  details;"  that  when  the  company  was 
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organized  and  commenced  basiness  Kleinschmidt  insisted  that 
each  of  the  Boesman  brothers  should  limit  himself  to  $75  per 
month  in  cash  out  of  the  proceeds  of  said  concern,  for  personal 
use;  and  further  stated:  ''As  I  said  before,  Kleinschmidt 
knew  all  about  the  business  in  a  general  way.  He  examined 
the  books  once  in  a  while,  perhaps  once  in  two  months.  I 
think  in  a  general  way  he  knew  what  persons  we  owed 
for  goods,  and  who  were  foreign  creditors.  Sometimes  we 
consulted  with  Kleinschmidt  with  regard  to  buying  goods." 
That  at  the  time  the  company  was  formed,  ''we  had  a  meet- 
ing of  the  incorporators,  and  elected  Charles  Boesman  presi- 
dent, and  myself  secretary,  and  Richard  treasurer  of  the 
company.  At  that  time  it  was  determined  that  Charles 
Boesman  was  to  have  the  general  management  and  control 
of  the  business.  We  others  were  present,  and  gave  our  serv- 
ices all  the  time.''  That  afterwards  this  witness,  Henry 
Boesman,  left  said  institution,  and  commenced  what  appears 
to  have  been  a  branch  business  at  Butte,  Montana,  and  in 
this  connection  he  says:  "I  went  to  Butte.  It  was  under- 
stood I  should  have  exclusive  control  and  charge  of  the  Butte 
business,  as  far  as  the  Helena  business  was  concerned,  and 
that  Charles  and  Richard  should  have  control  of  the  Helena 
business.''  That  said  "arrangement  remained  in  force  until 
May,  1890.  We  dissolved  partnership;  that  is,  the  Helena 
business  dissolved  partnership  with  the  Butte  business.  After 
that  time  I  entirely  retired  from  the  Helena  business,  and  had 
nothing  whatever  to  do  with  it"  Charles  Boesman  said,  con- 
cerning the  management  and  control  of  the  business  of  Boesman 
Bros.  &  Co.  during  the  existence  of  said  company:  "I  managed 
the  business.  I  ran  the  business  from  the  1st  of  October,  1888, 
to  the  11th  of  June,  1890,"  when  the  assignment  was  made.  He 
further  testified :  "  At  the  time  of  making  the  assignment  Klein- 
schmidt wanted  to  restrict  us  to  certain  rules,  and  to  do  either 
that  or  make  an  assignment.  The  rules  were:  He  wanted  us 
to  sell  for  cash  only,  because  he  wanted  us  to  do  a  smaller  and 
safer  business.  Kleinschmidt  did  not  have  anything  to  do  with 
the  management  of  our  business.  For  the  last  two  months  he 
did.  He  came  and  looked  over  our  books,  and  so  on.  He  did 
not  give  any  directions  prior  to  that  time;  just  made  suggestions 
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was  all.  He  examined  our  books.  During  the  two  months  he 
knew  what  the  amount  of  our  indebtedness  was.  He  knew 
what  creditors  we  were  owing  goods  for  in  the  East.  He  knew 
our  financial  condition.'^  He  further  testified  that  Kleiu- 
scbmidt  insisted  on  the  members  of  said  company  limiting 
themselves  to  $50  per  month  for  personal  use,  out  of  the  pro- 
ceeds of  said  concern,  but  he  added  in  that  connection, ''  We 
overdrew  most  of  the  time.'*  He  further  testified,  saying: 
''  Charles  and  Richard  were  the  trustees  of  the  corporation  of 
Boesman  Bros.  &  Co.  on  the  12th  of  June.  Henry  had  retired 
from  the  corporation  and  gone  to  Butte  to  live.  He  had  noth- 
ing whatever  to  do  with  the  management  of  the  affairs. 
Richard  Boesman  and  myself  were  the  sole  managing  trustees 
of  the  corporation  at  the  time.  Charles  and  Richard  Boesman 
were  the  stockholders  of  Boesman  Bros.  &  Co.  at  the  time. 
On  the  12th  of  June,  1890,  Henry  Boesman  had  retired.  He 
sold  his  interest.  I  know  of  his  selling  of  his  stock  to  a  man 
by  the  name  of  Sillis.  He  had  assigned  his  stock  to  Sillis  at 
the  time  the  assignment  was  made,  and  had  nothing  whatever 
to  do  with  the  corporation  in  any  way.  Sillis  at  the  time 
lived  in  St.  Paul,  and  was  not  at  the  time  acting  as  trustee 
or  anything  of  the  kind.  He  had  not  been  elected  as  a 
trustee.  I  do  not  know  where  his  stock  is.  The  certificates 
of  the  stock  when  I  last  saw  them  were  in  our  safe.  I 
do  not  know  what  became  of  them.  I  think  they  were  turned 
over  by  my  brother  before  he  left.  The  stock  which  Sillis 
took  was  turned  over  to  my  brother  before  he  left.  I  think 
Sillis  had  half  of  the  stock  assigned  to  him  in  that  agree- 
ment. I  agreed  to  obtain  for  Sillis  thirty-three  shares  of  the 
stock.  This  was  in  addition  to  the  stock  which  Henry  Boes- 
man turned  over  to  him.  Henry  Boesman's  share  is  a  part 
of  the  thirty-three  shares.  I  never  obtained  the  balance  for 
him.  At  the  time  of  the  assignment,  Henry  Boesman  had  no 
interest  whatever  in  the  corporation,  either  as  a  stockholder 
or  otherwise."  Further  explaining  said  transaction  with  Sillis, 
the  same  witness  said:  ^'I  never  transferred  the  stock  to 
him  [Sillis]  as  president  He  went  to  St.  Paul  after  we 
made  that  agreement,  and  when  he  came  back  he  said  he  could 
not  raise  the  money.''    The  same  witness  further  testified: 
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^'For  two  months  before  this  assignment  was  made  there  was 
an  effort  to  restrict  the  parchase  of  goods.  Kleinschmidt  was 
anxious  for  us  not  to  purchase  any  more  goods.  Kit- 
sch mid  t  suggested  to  restrict  us  in  ever3rthing.  He  wanted 
us  to  sell  for  cash  only;  wanted  us  to  reduce  our  purchases 
down  to  small  amounts.  He  sn^ested  that  we  buy  every- 
thing for  cash  and  sell  for  cash.''  This  witness,  Charles 
Boesman,  whose  testimony  we  have  just  been  quoting  from, 
was,  by  all  witnesses  for  both  plaintifis  and  defendants,  said 
to  have  had  general  charge  and  management  c^  said  busi- 
ness, and  the  leading  member  and  owner  in  the  company, 
and  such  is  his  testimony  as  to  Kleinschmidt's  part  and  lot 
in  relation  thereto.  The  deposhion  of  Bichard  Boesman  was 
introduced  by  plaintifib.  He  testified  that  while  the  Boes- 
man brothers  were  engaged  in  the  operation  of  said  bosineas, 
Kleinschmidt  was  their  '^  confidential  adviser  in  all  business 
transactions  of  importance.  The  reason  he  advised  us  in 
regard  to  the  business,  we  borrowed  his  money,  and  he  gave 
us  goods  to  run  the  business."  Again  he  says:  **ilj  oldest 
brother  managed  the  affairs  of  the  corporation.'' 

Defendant  Kleinschmidt  in  testifying  said:  ''So  far  as  I 
know,  Charles  Boesman  was  president  of  the  corporation  of 
Boesman  Bros.  &  Co.  He  had  the  entire  management  of  the 
concern,  after  Henry  Boesman  went  to  Butte.  Henry  Boesman 
went  to  Butte  some  time  in  the  early  part  of  January  or  the 
latter  part  of  December,  1889,  or  1890."  He  further  testified 
that  ''at  the  time  I  returned  from  California,  in  March,  1890, 
I  urged  upon  the  Boesmans  to  discontinue  the  purchase  of 
goods,  and  turn  the  business  into  a  cash  business,  so  as  to  be 
able  to  liquidate,  and  not  to  require  any  further  assistance. 
Charles  Boesman  thought  it  was  a  good  suggestion,  but  I  do 
not  think  they  ever  followed  it  out.  For  two  months  prior 
to  the  assignment,  the  ledger  of  Boesman  Bros.  &  Co.  showed 
that  they  purchased  about  $1,100  worth  of  goods.  Before 
that  their  purchases  were  from  $4,000  to  $6,000  per  month. 
I  had  no  interest  in  the  corporation  of  Boesman  Bros.  & 
Co.  .except  to  get  what  they  owed  me.  This  assignment, 
which  was  made  on  the  12th  of  June,  1890,  was  not 
made  or  procured  on  my  part  with   the  intent  to  hinder. 
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delay,  or  defraud  the  creditors  of  the  corporation  of  Boesman 
Bros.  &  Co.  I  had  no  intent  to  defraud  any  one.  I  have 
never  been  a  partner  of  Boesman  Bros.  &  Co.,  either  as  a  corpo- 
ration or  otherwise.  I  have  never  been  a  partner  of  them.  I 
do  not  know  why  this  corporation  took  the  name  of  Boesman 
Bros.  &  Co.  There  were  thr^  brothers,  though,  and  naturally 
I  supposed  it  would  take  that  shape,  on  the  ground  that  there 
were  more  than  two  of  them,  though  I  do  not  know  positive  as 
to  that." 

We  are  unable,  upon  a  careful  study  and  consideration  of  all 
the  testimony,  to  find  proof  to  support  the  finding  of  the  court 
that  Kleinschmidt  had  and  exercised  control  and  management 
of  the  affairs  of  said  company  during  its  business  career,  in  any 
sense  which  justified  the  conclusion  that  he  '^  stood  in  the  same 
relation  to  said  corporation  as  its  trustee  and  managing  ofiScer.'' 
The  finding  that  he  had  knowledge  of  the  affairs  of  the  com- 
pany is  supported  by  proof  that  he  had  general  knowledge  of 
the  affairs  and  condition  thereof.  He  was  a  creditor  of  the 
company  from  the  commencement  of  its  career,  and  as  such  he 
had  a  right  to  inform  himself  of  its  affairs  and  condition.  Such 
action  was  not  fraudulent,  nor  could  that  operate  to  defraud  any 
one,  unless,  having  such  knowledge,  he  was  guilty  of  conduct 
calculated  to  deceive,  and  which  did  deceive,  others  to  their 
inj  ury.  The  evidence  also  shows  that  Kleinschmidt  gave  advice 
to  the  Boesman  brothers  from  time  to  time  in  respect  to  the 
management  of  said  business;  and  in  every  instance  where  a 
witness  relates  what  such  advice  was,  it  is  shown  to  have  been 
of  a  nature  calculated  to  protect,  rather  than  injure  or  preju- 
dice, others  interested  in  the  success  of  said  company.  Such 
prudent  advice  was  in  no  way  fraudulent.  Kleinschmidt 
sought  by  way  of  advice  to  influence  its  managers  to  curtail  the 
pro{)ortion  of  its  credit  business,  and  pay  its  indebtedness,  and 
transact  business  on  a  cash  basis.  But  it  seems  such  policy  was 
not  adopted ;  and  finally,  when  the  affairs  of  said  company  were 
undoubtedly  in  a  bad  financial  condition,  Kleinschmidt  insisted 
on  that  rule  being  adopted,  or  that  an  assignment  be  made. 
If  Kleinschmidt  had  and  exercised  control  of  the  affairs  of  said 
company,  and  of  the  Boesman  brothers  in  charge  of  its  oper- 
ations, why  did  he  not  put  in  force  the  wholesome  suggestions 
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which  all  witnesses  say  be  made?    It  is  dearly  shown  that  he 
did  not  profit  at  all  by  the  manner  in  which  said  company  con* 
ducted  its  business,  and  that  such  conduct  not  only  resulted  in 
loss  to  the  plaintiff  in  this  case,  but  in  greater  loss  to  Klein- 
Schmidt.     There  is  no  dispute  as  to  this  result.     The  testimony 
shows  without  dispute  that  Kleinschmidt's  claims  against  said 
company  were  not  in  any  manner  fictitious,  but  for  the  valae 
of  the  goods  and  for  money  intrusted  to  said  company  on  credit ; 
and  it  appears  from  the  reading  of  the  testimony  of  the  Boes- 
man  brothers  that  they  were  not  unwilling  witnesses  for  plaint- 
iffs, and  made  no  effort  to  £ivor  Kleinschmidt     They  were  the 
witnesses  called  by  plaintiffs.     This  is  not  a  case  of  conflict  of 
testimony.    There  is  very  slight,  if  any,  conflict  in  the  testimony 
on  the  material  questions  in  this  case.     This  action  was  the  final 
and  supplemental  proceeding  in  an  investigation  which  had  been 
going  on  for  some  time,  in  proceedings  supplemental  to  garnish- 
ment and  execution ;  in  which  proceedings  ample  means  were 
afforded  for  the  discovery  of  all  facts  and  conditions  pertaining 
to  the  matters  in  controversy.     If  said  company,  its  members 
and  managers,  were  all  under  the  control  of  Kleinschmidt,  and 
he  was  intending  to  so  operate  it  as  to  defraud  its  creditors,  why 
is  it  that  all  his  influence  and   suggestions,  as  brought  to  light 
by  the  testimony,  without  one  exception,  would  tend,  if  followed, 
to  put  said  company's  affairs  in  such  condition  that  no  one  would 
have  suffered  loss,  unless  it  be  himself,  who  was  its  heaviest 
creditor?    The  very  policy  which  Kleinschmidt  advised  and 
sought  to  have  pursued  by  said  company  was  practically  in 
favor  of  other  creditors  in  its  tendency. 

It  was  found  that  said  company  '^was  enabled  to  secure,  and 
did  secure,  solely  on  account  of  the  solvency  and  indorsement 
of  said  Kleinschmidt,  credit  upon  which  it  could  do,  and  did  do, 
business;"  and  no  doubt  upon  that  finding  was  based  the  con- 
clusion of  law  declared  by  the  court,  that  Kleinschmidt  ''gave 
said  corporation  a  credit  wholly  fictitious."  This  finding  is 
hard  to  understand,  in  view  of  the  nature  of  the  action  and  the 
proof.  If  Kleinschmidt  really  stood  in  the  attitude  of  an 
indorser  or  surety  of  plaintiffs'  claims  in  the  usual  legal  sense, 
that  fact,  ascertained,  would  fix  the  liability  of  Kleinschmidt  to 
plaintiffs ;  and  such  liability  would  be  direct,  and  not  by  way 
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of  garnishment,  or  by  way  of  setting  aside  an  alleged  fraadulent 
conveyance  of  property  by  the  principal  debtor.  If  it  was  shown 
by  proof  that  Kleinschmidt,  by  false  representation  or  deceit, 
had  misled  plaintiffs  into  believing  that  he  was  responsible 
directly  or  collaterally  for  the  indebtedness  of  said  company, 
and  thereby  plaintiffs  had  been  induced  to  give  such  credit, 
although  in  fact  he  stood  in  no  such  relation,  said  finding  would 
then  be  applicable  to  the  facts  shown.  But  no  such  facts  as  are 
premised  in  the  above  propositions  are  shown  in  this  case,  and 
no  one  so  contends.  The  language  of  that  finding  must  not 
be  given  the  usual  l^al  significance  of  the  terms  used,  but  must 
rather  be  regarded  as  an  expression  of  the  conclusion  of  the  court 
below  that  said  company,  or  the  members  thereof  engaged  in  its 
organization  and  operations,  could  not  have  embarked  upon  the 
transaction  of  said  business  except  by  the  financial  aid  of  Klein- 
schmidt«- that  except  by  such  aid  the  members  of  said  company 
would  have  been  unable  to  organize  and  carry  on  said  business; 
hence  if  such  aid  had  not  been  given^  the  business  of  Boesman 
Bros.  &  Co.  never  would  have  been  commenced.  No  such  busi- 
ness having  been  commenced,  there  never  would  have  been  any 
transactions  between  said  company  and  the  plaintiffs  in  this 
action,  by  which  credit  was  given.  Hence  the  aid  of  Klein- 
schmidt, thus  remotely  operating,  was  the  cause  of  plaintiffs 
giving  credit  to  Boesman  Bros.  &  Co.  Such  is  the  only  inter- 
pretation which  can  reasonably  be  given  to  said  finding,  in  the 
light  of  the  case  made  out  In  that  sense  the  finding  under 
consideration  may,  or  may  not,  be  true.  At  all  events,  it  is  not 
sufficient  ground  upon  which  to  involve  Kleinschmidt  as  surety 
or  indorser  for  plaintiffs,  nor  as  liable  for  plaintiffs'  claims 
against  said  company,  by  reason  of  having  wrongfully  induced 
plaintiffs  to  give  said  company  credit.  If  Kleinschmidt  had 
not  aided  the  Boesman  brothers  in  the  commencement  of  their 
business  undertaking,  it  is  possible  that  some  other  party  may 
have  been  found  imprudent  enough  to  have  given  such  aid; 
and  it  is  possible  that  such  credit  might  have  been  given  by 
plaintiffs  if  the  same  business  had  been  commenced  by  the  aid 
of  some  other  party.  If,  however,  Kleinschmidt  was  the  only 
person  imprudent  enough  to  aid  said  Boesmans  to  embark  in 
business,  that  &ct,  if  proved,  would  not  be  sufficient  to  bind 
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Kleinschmidt  as  surety  for  all  credits  which  said  company  could 
obtain,  or  to  bind  him  for  having  fraudulently  enabled  said 
company  to  obtain  credit.     In  reviewing  the  testimony  in  view 
of  the  finding  that  said  company  secured  credit  "solely  on  the 
solvency  and  indorsement  of  Kleinschmidt/'  it  would  naturally 
be  expected  that  some  evidence  would  appear  in  the  record  tend- 
ing to  show  that  Kleinschmidt  had  in  some  way  influenced 
plaintifls  to  extend  credit  to  said  company,  or  that  he  had  in 
some  manner  misled  plaintiffs  to  believe  that  said  company  was 
a  safe  institution  to  credit  by  reason  of  his  connection  with  it, 
directly  or  indirectly.    But  there  is  no  evidence  whatever  tend- 
ing in  any  degree  to  show  any  such  fact     It  does  not  appear 
whether  or  not  the  plaintifis  in  this  action,  or  any^of  them,  who 
DOW  seek  to  charge  Kleinschmidt  with  having  in  some  way 
defrauded  them,  ever  sought  from  Kleinschmidt,  or  otherwise, 
information  concermng  the  financial  condition  of  said  company; 
or  information  as  to  who  could  be  looked  to  for  payment  in 
case  it  failed ;  or  whether  or  not  Kleinschmidt  could  be  relied 
upon  to  aid  said  company  in  meeting  its  liabilities;  or  what 
amount  Kleinschmidt  held  against  said  company,  and  would  seek 
to  secure  in  case  it  became  financially  embarrassed;  nor  is  there 
any  evidence  tending  to  show  that  plaintiffs  sought  such  infor- 
mation ;  or  that  it  was  withheld ;  or  that  any  information,  either 
misleading,  false,  or  otherwise,  was  given  by  Kleinschmidt,  or  on 
his  behalf.     For  aught  that  is  shown,  plaintiffs  had  knowledge 
of  the  exact  condition  of  said  company,  its  liability  to  Klein- 
schmidt, and  all  other  facts  which  any  party  might  wish  in  con- 
templation of  giving  credit ;  except  that  it  is  found  that  the 
agreement  hereafter  to  be  reviewed,  evidenced  by  the  paper  intro- 
duced as  "Exhibit  C,''  "was  kept  secret  between  said  Klein- 
schmidt and  said  Boesmans.'^     But  it  nowhere  appears  in  the 
evidence  that  plaintiffs  ever  sought  information  in  respect  to  that 
agreement,  or  in  respect  to  any  other  claims  of  Kleinschmidt  upon 
said  company,  or  arrangement  between  him  and  said  company. 
That,  plaintifis  were  in  any  manner  misled  or  deceived  into 
giving  credit  to  said   company,  relying  on  the  solvency  of 
defendant  Kleinschmidt,  or  on  his  indorsement  of  their  claims 
against  said  company,  there  is  no   evidence  whatever  in  the 
record  to  establish.    Nor  is  there  any  evidence  whatever  in  the 
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record  tending  to  establish  the  fact  that  the  effort  of  Klein- 
schmidt  to  keep  himself  fully  informed  of  the  condition  of  said 
company,  to  the  end  that  he  might  secare  payment  of  his  claims, 
if  possible,  in  any  manner  operated  to  deceive,  influence,  or  mis- 
lead the  plaintiffs  in  their  dealings  with  said  company. 

It  is  set  forth  in  findings  6  and  7  that  '^  about  the  time  said 
corporation  was  organized,  defendant  Kleinschmidt,  as  presi- 
dent of  the  Union  Warehouse  Company,  and  individually, 
entered  into  an  agreement  (Exhibit  C)  with  the  persons  named 
as  trustees  in  the  certificate  of  incorporation,  whereby  it  was 
agreed  that  any  paper  of  said  Union  Warehouse  Company,  or 
of  defendant  Kleinschmidt,  held  against  Boesman  Bros.  &  Co., 
should  become  immediately  due  and  payable  if  said  Boesman 
Bros.  &  Co.  should  become  involved,  or  be  sued  on  any  indebted- 
ness, unless  said  Boesman  Bros.  &  Co.  would  immediately  se- 
cure Kleinschmidt;'^  and  ^Hhat  said  agreement  was  kept  secret 
between  said  Kleinschmidt  and  said  Boesmans.'^  Exhibit  C, 
referred  to^  reads  as  follows: — 

''Helena,  Mont.  Ty.,  Sept.  18, 1888. 

''  In  consideration  of  Boesman  Bros.  &  Co.  having  purchased 
from  the  Union  Warehouse  Company  95,000  worth  of  goods, 
I,  Reinhold  H.  Kleinschmidt,  as  president  of  the  Union  Ware- 
house Company,  and  I,  Beinhold  H.  Kleinschmidt,  as  an  indi- 
vidual, agree  to  take  their  note  for  said  amount  on  one  year, 
drawing  interest  at  the  rate  of  ten  per  cent  per  annum,  and 
payable  semi-annually.  After  the  expiration  of  the  first  year  I 
agree  to  again  renew  the  above  transaction,  so  as  to  take  their 
notes  at  six,  twelve,  eighteen,  and  twenty-four  months  in  equal 
proportions,  to  draw  interest  at  the  rate  of  ten  per  cent  per 
annum,  payable  semi-annually.  In  addition  to  this,  I  will  loan 
to  Mr.  Charles  Boesman,  of  the  corporation,  $2,000,  on  which 
he  is  to  pay  interest  at  the  rate  of  ten  per  cent  per  annum,  pay- 
able semi-annually,  and  secure  the  same  by  his  stock  in  the  cor- 
poration of  Boesman  Bros.  &  Co. 

"It  is  also  understood  and  agreed  that  any  paper  that  the 
Union  Warehouse  Company  or  its  president  may  hold  against 
Boesman  Bros.  &  Co.  shall  become  immediately  due,  should 
they  become  involved,  or  be  sued  for  any  indebtedness  that  they 
may  owe^  unless  they  immediately  secure  me. 
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''  Should  Boesman  Bros.  &  Co.  at  any  time  require  iudorsemeDt 
in  order  to  carry  on  their  l^itimate  business,  I  will  guaranty 
to  either  loan  them  additional  funds  over  this,  to  the  extent  of 
$5,000,  or,  if  I  have  no  funds  to  loan,  I  will  guaranty  their 
account  to  the  bank  for  $5,000. 

^^ Interest  in  no  case  to  be  over  ten  per  cent  per  annum;  and, 
if  I  make  the  loan,  they  to  arrange  their  rate  with  the  bank. 
(Signed,)  "Reinhold  H.  Kleinbchmidt.'' 

The  court  found  as  a  legal  conclusion  that  the  making  of 
said  agreement,  and  afterwards  the  assignment,  by  said  parties, 
operated  as  a  fraud  upon  the  creditors  of  said  company.    The 
agreement  evidenced  by  Exhibit  C  appears  to  have  been  exe- 
cuted by  Kleinschmidt  only,  and  in  it  he  promised  to  furnish 
said  company  a  large  sum  of  money,  if  required,  by  way  of  loan, 
in  addition  to  merchandise;  and  along  with  this  agreement  is 
the  provision,  apparently  as  a  promise  on  the  part  of  said 
company  or  its  members,  that,  in  the  event  of  said  company 
becoming  financially  embarrassed,  its  obligations  owing  to  Klein- 
schmidt and  the  Union  Warehouse  Company  should  become 
immediately  due,  unless  said  Boesman  Bros.  &  Co.  secured  said 
claims.     Although  said  agreement  was  signed  by  Kleinschmidt 
only,  the  testimony  shows  that  there  had  been  promises  made 
by  the  members  of  Boesman  Bros.  &  Co.  to  the  same  effect,  and 
Kleinschmidt  admits  that  when  he  returned  from  California^ 
and  advanced  said  company  a  loan  of  considerable  amount  to 
enable  it  to  pay  its  overdraft  at  the  bank,  it  is  likely  Boesman 
did  say  he  would  protect  Kleinschmidt  in  the  event  of  said 
company  becoming  financially  embarrassed. 

Did  this  agreement,  taken  in  connection  with  the  other  facts 
in  the  case,  and  the  subsequent  assignment,  operate  as  a  fraud 
upon  those  who  became  creditors  of  said  company?  It  is  not 
shown  whether  said  creditors  knew  or  ever  sought  information 
as  to  said  agreement.  The  finding  states  that  said  agreement 
^^was  kept  secret  between  said  Kleinschmidt  and  said  Boes* 
mans."  Undoubtedly  the  great  majority  of  agreements  as  to 
private  affairs  are  in  general  kept  secret  between  the  parties 
thereto,  and  that  fact  could  be  asserted  as  to  nearly  all  private 
agreements,  not  of  such  a  nature  as  to  require  recording.  There 
is  no  finding  that  said  agreement  was  kept  secret  when  inqoirjr 
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was  made  as  to  it,  or  as  to  any  arrangements  which  Kleinschmidt 
might  have  with  said  company^  by  any  party  having  a  right  to 
inquire  concerning  the  same.  Said  agreement  is  dated  Septem- 
ber 18,  1888.  This  was  just  prior  to  the  organization  of,  and 
commencement  of  business  by  said  company.  There  is  no  evi- 
dence tending  to  show  that  it  was  antedated,  or  not  made  at  the 
time  of  its  date.  The  finding  of  the  court  is  that  said  agree- 
ment was  made  about  the  time  said  corporation  was  organized, 
so  that  when  made,  considering  all  the  other  testimony,  said 
company  was  commencing  its  career  under  no  unfavorable 
circumstances,  and  it  is  not  shown  that  it  was  then  insolvent. 
Even  taking  it  in  the  strongest  light  as  a  promise  by  said  com- 
pany,  the  condition  of  Exhibit  C  was  in  the  alternative  that  the 
indebtedness  should  become  immediately  due  unless  immediately 
secured.  The  agreement  was  made  when  Kleinschmidt  was  in 
good  faith  loaning,  and  promising  to  further  loan,  considerable 
sums  of  money  to  said  company,  which  the  evidence  shows  he 
fulfilled,  to  enable  it  to  pay  its  obligations. 

Similar  contracts  have  been  under  consideration  in  the  courts. 
Mr.  Waite,  in  his  work  on  Fraudulent  Conveyances  (§  394), 
says:  '^An  agreement  between  a  debtor  and  creditor  that,  in 
consideration  of  receiving  a  loan,  the  debtor  will  prefer  such 
creditor  in  the  event  of  insolvency,  has  been  considered  to  be 
in  the  nature  of  a  secret  lien,  which  is  a  fraud  upon  subsequent 
creditors  of  the  debtor  who  are  ignorant  of  the  arrangement, 
and  all  subsequent  disposition  of  the  property  in  accordance 
with  such  an  arrangement  can  be  avoided  by  such  subsequent 
creditors.  We  doubt  the  soundness  of  this  conclusion,  how- 
ever." In  the  above,  reference  is  made  to  Smith  v.  Oq/Z,  11 
Biss.  340;  12  Fed.  Rep.  856,  in  which  it  appears  to  have  been 
held  as  stated  by  the  author ;  but  the  same  case  appears  after- 
wards to  have  been  reconsidered,  and  a  contrary  view  held. 
(17  Fed.  Rep.  705.)  In  this  treatment  of  the  case  it  was  said : 
^'In  no  case  or  book  cited  has  it  been  decided  or  said  that 
merely  because  the  borrower,  at  the  time  of  procuring  a  loan 
or  credit,  had  made  an  oral  statement  or  promise  that  he  would 
secure.or  prefer  the  one  who  gave  such  credit  over  others,  he 
thereby  disqualified  himself  from  giving,  and  the  creditor  from 
receiving  the  promised  &vor ;  and  I  am  not  able  to  agree  that 
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such  is  the  law.  If  it  be,  then,  instead  of  confining  their  prajer 
for  relief  to  the  goods  in  question,  the  plaintiffs  might  as  well 
have  asked  that  Fletcher  and  Churchman  be  held  to  account  for 
all  payments  made  to  them  upon  their  loans  to  Craft;  for  if  the 
payment  in  goods  was  unlawful,  payments  in  money  were 
equally  so,  and,  if  necessary,  should  be  brought  under  the  same 
trust  which  it  is  sought  to  fasten  upon  the  goods.  Carried  to 
its  logical  consequences,  the  doctrine  contended  for  made  it 
impossible  that  Fletcher  and  Churchman,  as  against  the  plaint- 
iffi  or  other  creditors  of  Craft  in  the  same  situation,  could  have 
lawfully  accepted  payment  from  Craft  upon  the  loans  which 
they  made  him,  so  long  as  he  was  unable  to  pay  the  plsuntiff 
and  like  creditors  in  full ;  and  this  wpuld  be  so,  irrespective  of 
the  good  faith  of  the  parties,  and  notwithstanding  the  validity 
of  the  debt,  its  full  consideration,  and  every  other  feature  of 
merit,  except  only  the  {&tal  promise  to  prefer,  the  taint  of  which, 
once  it  had  attached,  it  would  seem,  could  in  no  manner  be 
escaped.  If  it  be  the  law  that  an  express  promise  to  secure  or 
prefer  a  loan  cannot  be  performed,  it  must  be  that  an  implied 
promise  or  tacit  understanding  would  have  the  same  effect;  and 
whether  or  not  there  was  such  an  understanding  in  each  case, 
as  it  arises,  must  be  a  question  to  be  determined  usually  upon 
circumstantial  evidence.  Upon  such  an  inquiry,  the  personal 
and  business  connections,  and  even  the  social  and  domestic  rela- 
tions, of  the  parties  might  be  deemed  significant;  and  so  the 
facts  which  afford  the  best  motive  for  a  proper  preference  might 
be  converted  into  proof  that  the  preference  was  given  in  con- 
summation of  an  unlawful  understanding  or  assurance  given 
when  the  credit  was  obtained.  Such  a  doctrine,  if  established, 
instead  of  constituting  a  healthful  restriction  upon  the  right 
of  preference,  would  amount  to  a  practical  denial  of  the  right 
in  the  cases  wherein,  if  in  any,  it  may  be  meritoriously  exer- 
cised. I  do  not  doubt  that  a  promise  to  secure  or  to  prefer  a 
creditor,  made  at  the  time  the  credit  is  given,  may  be  fraudu- 
lent, but  it  must  be  when  a  fraud  is  intended,  or  when  the 
circumstances  within  the  knowledge  of  the  creditor  are  such 
that  he  must  know  that  injury  to  others  will  probably  result." 
The  case  was  then  taken  to  the  Supreme  Court  of  the  United 
States.    {Smith  v.  Craft,  123  U.  S.  436.)    In  dismissing  the 
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case,  the  court,  by  Mr.  Justice  Gray,  said:  "As  the  debtor 
might  lawfully  prefer  one  of  bis  creditors,  if  there  was  no 
actual  fraud,  it  cannot,  in  the  absence  of  any  finding  upon  that 
point,  be  said,  as  matter  of  law,  either  that  the  previous  agree- 
ment to  prefer  was  fraudulent,  or  that  it  was  not;  but  the  ques- 
tion of  fraud  or  no  fraud  involved  a  question  of  fact,  which,  if 
this  case  had  been  on  the  common-law  side  of  the  court,  and 
either  party. had  desired  it,  must  have  been  submitted  to  a  jury. 
(Bank  of  Leavenworth  v.  Hurdy  11  Wall.  391;  National  Fork 
Bank  v.  WhUmare,  104  N.  Y.  297.)" 

In  the  opinion  of  the  court  in  the  case  of  Barhk  of  Leaven-' 
wotih  v.  Hunty  swpray  it  is  said :  "  In  the  second  place,  the  sup- 
posed agreement,  if  established,  was  void  as  against  other 
creditors  of  the  bankrupts.  It  did  not  create  any  lien  upon  th^ 
property,  or  entitle  the  bank  to  any  preference  over  other 
creditors  in  the  event  of  the  debtors  being  afterwards  proceed^ 
against  under  the  bankrupt  act.  The  subsequent  sale,  even  if 
made  in  pursuance  of  the  agreement,  did  not  take  effect  by  rela- 
tion at  its  date.  Transfers  of  personal  property,  situated  as  in 
this  case,  only  take  effect  as  against  creditors  from  the  delivery 
of  the  property  to  the  purchaser." 

So  in  the  case  of  National  Park  Bank  v.  WhUmore^  supra,  the 
court  said:  "This  agreement  did  not  create  any  lien,  legal  or 
equitable,  upon  the  property  of  the  defendants.  It  was  not  an 
agreement  for  a  future  lien  npon  the  specific  property,  which  is 
sometimes  held  to  create  an  equitable  lien  which  may  be  enforced 
in  equity.  It  was  not  an  agreement  for  any  lien  at  all.  It  was 
simply  an  agreement,  in  case  of  an  assignment  by  the  defend- 
ants, to  prefer  Whiting.  The  agreement  did  not  bind  defend- 
ants' property,  nor  encumber  it,  but  left  it  subject  to  all  the 
remedies  of  their  creditors,  and  it  neither  hindered  nor  delayed 
those  creditors.  They  could  have  made  the  same  assignment 
without  a  previous  agreement,  and  it  is  impossible  to  perceive 
how  the  agreement  worked  any  legal  harm  to  any  one." 

The  opinion  of  the  court  in  Anderson  v.  Lacks,  59  Miss.  115, 
is  expressed  to  the  same  effect,  as  follows:  "The  appellant  also 
contends  that  the  deed  is  fraudulent  in  fact,  because  of  an  ante- 
cedent agreement  between  the  assignor  and  Speed  [the  creditor], 
that,  if  at  any  time  it  should  be  necessary  to  execute  the  assign- 
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ment  for  Speed's  protection,  it  should  be  done.  The  act  itself 
of  making  the  assignment  being  lawful,  it  is  di£5cult  to  appre- 
hend how  a  previous  promise  to  do  it  can  make  it  unlawful. 
If  the  debtor  Hillyer  could  at  any  time  lawfully  execute  the 
conveyance  by  which  his  property  is  devoted  to  the  debt  due  to 
Speed,  how  are  other  creditors  injured  by  the  fact  that  he  had 
previously  promised  on  certain  contingencies  so  to  do  ?  It  is  not 
admissible,  from  the  fact  alone  that  such  precedent  agreement 
was  made,  to  infer  the  existence  of  a  scheme  devised  for  the 
purpose  of  entrapping  others  into  sales  of  goods  to  the  debtor, 
which  goods  were  then  to  be  by  him  appropriated  to  the  pay- 
ment of  the  debt  of  Speed.  The  law  would  not  tolerate  the 
consummation  of  such  a  scheme,  but  it  does  not,  in  the  absence 
of  proof,  presume  its  existence." 

Respondents  cite  Blennerhaasett  v.  Sherman,  105  U.  S.  116. 
Ih  that  case  the  point  under  consideration  was  not  as  to  the 
debtor  having  made  a  prior  promise  to  prefer  a  creditor  in  case 
of  financial  embarrassment.  The  question  involved  related  to 
an  actual  conveyance,  by  way  of  mortgage  of  real  estate  of 
great  value,  having  been  made  by  the  debtor,  then  insolvent  to 
the  knowledge  of  the  mortgagee,  which  mortgage,  by  pre- 
arrangement,  had  been  withheld  from  record  by  the  mort- 
gagees. That  was  one  circumstance  indicative  of  fraud,  but  not 
the  only  one.  How  far  the  case  is  distinguished  from  that  at 
bar  by  the  &ct8  involved  is  shown  by  the  following  extract 
from  the  opinion  of  the  court,  expressed  by  Mr.  Justice  Woods, 
as  follows:   '^ There  are  several  propositions  of  fact  which,  in 

our  opinion,  the  evidence  satisfactorily  shows Fourth^ 

while  the  mortgage  was  thus  kept  from  the  record  and  from 
public  knowledge,  Stephens  and  Blennerhassett  were  busily 
engaged  in  sustaining  the  credit  of  Allen  and  the  Cook  Couuty 
Bank,  and,  to  accomplish  their  end,  falsely  and  fraudulently 
represented  him  to  be  a  man  worth  over  a  million  of  dollars, 
and  of  unlimited  credit,  and  the  Cook  County  Bank  to  be  sound 
and  good.  Fifthy  that  by  means  of  these  representations  of 
Stephens  and  Blennerhassett,  and  the  concealment  of  the  mort- 
gage, and  the  withholding  of  it  from  the  record,  the  creditors 
of  Allen  and  the  Cook  County  Bank  were  misled  and  deceived, 
imd  in  consequence  thereof  they  did,  between  the  date  and  the 
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registration  of  the  mortgage,  deposit  large  sums  of  money  in 
Allen's  private  bank  at  Des  Moines,  and  in  the  Cook  County 
Bank,  and,  at  the  instance  of  Stephens  and  Blennerhassett,  dis- 
counted the  paper  of  Allen  a^d  the  Cook  County  Bank  to  a 
large  amount,  and  that  such  deposita  and  discounts,  though 
due,  still  remain  unpaid/'  (See,  also,  Feohheimer  v.  Baum^  43 
Fed.  Rep.  719.) 

We  think  such  an  agreement  as  that  under  consideration  in 
the  case  at  bar  might  in  some  cases  become  a  material  circum- 
stance, proper  for  consideration,  where  a  transaction  was  sought 
to  be  avoided  on  the  ground  of  fraud.  But  in  connection  with 
each  agreement  there  must  be  shown  some  fact  or  circumstance 
indicative  of  fraudulent  intent  on  the  part  of  the  parties  con- 
cerned.    In  the  case  at  bar  no  such  showing  is  made 

There  remains  for  consideration  the  question  of  the  validity 
of  said  assignment  as  the  act  of  said  company.  The  main  facts 
necessary  to  the  consideration  of  this  branch  of  the  case  have 
already  been  recited. 

As  heretofore  observed,  respondents  contend  that  said  assign- 
ment was  invalid  (1)  because  it  was  not  authorized  by  vote  or 
resolution  of  the  stockholders  or  trustees  of  said  corporation ; 
(2)  because  Richard  Boesman,  who  signed  said  instrument  as 
secretary,  was  not  secretary  of  said  corporation,  having  never 
been  regularly  elected  as  such ;  (3)  because  the  seal  affixed  to 
said  instrument  was  not  the  corporate  seal  of  said  company, 
having  never  been  r^ularly  adopted  as  such. 

It  has  been  seen  by  the  foregoing  statement  what  said 
company  was,  as  to  the  formation,  control,  operations,  and 
ownership  thereof.  It  was  attempted  in  the  formation  of  said 
company  to  put  upon  it  the  apparel  or  garb  of  a  corporation  as 
&shioned  by  the  law  of  this  State,  and  necessary  to  domestic 
corporate  existence.  In  this  undertaking  the  parties  forming 
said  company  filed  the  usual  certificate  of  incorporation,  show- 
ing among  other  things  its  corporative  stock,  number  of 
trustees,  and  names  of  those  chosen  for  the  first  three  months 
of  said  oompanjr's  existence,  etc.  The  capital  stock  was  stated 
in  the  certificate  at  $10,000 ;  and  it  appears  from  the  evidence 
$4,000  worth  of  it  was  taken  up,  in  the  proportion  of  |2,000 
worth  to  one  of  said  brothers,  and  $1,000  worth  to  each  of  the 
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other  two  brothers.  That  was  all  the  stock  ever  taken  by  any 
one^  and  tliat  was  owned  by  those  who  had  organized  said  com- 
pany, and  were  actually  in  charge  of  its  property,  and  operating 
its  business.  It  is  shown  that,  after  the  organization  of  said 
company,  a  meeting  was  held  by  the  so-called  stockholders  and 
trustees;  and  an  election  of  officers  of  said  company  took  place, 
whereby  a  president,  secretary,  and  treasurer  thereof  were 
elected.  Thereafter,  no  regular  meeting  of  stockholders  or 
trustees,  as  of  a  corporation,  was  ever  held,  but  all  said  stock- 
holders and  trustees  were  in  charge  of,  and  jointly  manag- 
ing, the  business  of  said  company  themselves.  Nor  was  there 
any  board  of  trustees  ever  elected  to  succeed  those  named  in 
said  certificate  for  the  first  three  months ;  but  the  members  of 
said  board  first  named  appear  to  have  become  a  perennial  board 
of  trustees,  if  there  was  any,  and  they  were  trustees  of  their  own 
property  and  affairs,  of  which  they  were  personally  in  charge, 
because  there  were  never  any  interests  in  said  company  owned 
outside  of  said  three  persons  in  charge;  nor  was  there  ever  any 
further  election  of  officers  of  said  corporation  held.  It  is  shown 
that  Charles  ftBoesman  was,  by  the  understanding  and  consent 
of  the  others  interested,  chosen  general  manager  of  the  business 
of  said  company;  but  the  other  owners  therein  were  present, 
co-operating  in  conducting  its  business,  until  Henry  Boesman 
set  up  the  branch  business  at  Butte  City.  Thereaftier,  and 
before  the  assignment  in  question  was  made,  said  Henry  Boes- 
man, as  is  proved  without  dispute,  had  severed  his  connection 
with  said  company,  and  had  no  interest  whatever  therein,  leav- 
ing Charles  and  Richard  Boesman  in  charge  of  said  company, 
and  sole  owners  of  its  property.  They  were  then  two  of  the 
so-called  board  of  trustees,  and  the  entire  owners,  stockholders, 
proprietors,  and  managers  of  said  institution.  No  attempt  was 
made  to  supply  a  third  member  of  the  board,  although  the  stat- 
ute requires  three  members.  (§  450,  div.  5,  Comp.  Stats.)  No 
statement  was  ever  published  or  filed,  as  required  by  section  460, 
fifth  divbion  of  the  Compiled  Statutes,  and  by  such  delinquency 
said  trustees  became  jointly  and  severally  liable  in  the  dealings 
of  said  company  with  the  world  at  large,  the  same  as  copart- 
ners. It  is  clearly  shown  that  to  all  intents  and  purposes,  so 
hr  as  third  persons  were  concerned,  said  company  bad  d^n- 
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erated^  if  it  ever  had  any  fully  developed  corporate  existence, 
into  a  mere  joint  proprietorship,  with  all  the  joint  owners  in 
actual  charge  and  management  of  their  own. 

As  to  property  interests,  absolute  and  complete  ownership 
and  possession  carry  with  them  absolute  power  of  disposition. 
If  there  are  several  distinct  owners  of  portions  of  the  whole,  and 
all,  without  exception,  join  in  the  conveyance  of  the  property, 
observing  the  rules  of  law  applicable  to  the  transfer  of  real  or 
personal  property,  there  can  be  no  question  that  good  title  passes 
thereby.  It  is  objected  that  said  company  had  never  kept  its 
board  of  trustees  renewed,  and  in  full  membership,  as  required 
by  provisions  of  statute  as  to  corportaions ;  nor  had  a  regular 
meeting  of  stockholders  or  trustees  been  called  and  met  and 
authorized  said  assignment;  nor  had  the  seal  used  been  adopted 
as  a  corporate  seal  by  resolution  or  by-law  of  the  trustees  of 
said  company.  These  objections  might  be  pertinent  in  many 
cases,  wiiere  the  parties  doing  an  act  stood  solely  in  the  capacity 
of  an  officer  of  a  corporation,  representing,  as  such,  the  interest 
of  others  not  present,  nor  joining  in  the  act;  but  these  objec- 
tions are  all  answered  at  once  by  the  fact  that  the  assignors 
were  there  acting  as  such  by  virtue  of  superior  authority  than 
that  of  agents  or  trustees,  or  president  or  secretary^  or  other 
officer.  That  authority  was  absolute  ownership  and  possession, 
and  the  whole  ownership  was  present,  and  joined  in  the  act  of 
assignment  and  delivery  of  said  property,  and  it  is  not  con- 
tended that  there  was  any  defect  in  said  instrument  as  the 
assignment  and  delivery  of  such  property  by  the  owners  thereof. 
If  said  assignment  fails,  it  must  fail  on  the  ground  of  fraudulent 
intent  in  its  execution,  and  as  to  that  branch  of  the  case  we 
have  seen  that  sufficient  grounds  for  declaring  it  void  on  that 
score  were  not  shown. 

There  are  numerous  exceptions  in  the  record,  and  assignments 
of  alleged  error  urged  thereon  by  appellants,  as  to  admission 
and  exclusion  of  testimony,  and  otherwise,  which  we  deem 
unnecessary  to  pass  upon,  having  proceeded  directly  to  treat  the 
law  and  facts  involving  the  merits  of  the  action  and  the  founda- 
tion upon  which  the  judgment  against  appellant  Kleinschmidt 
rests.  There  was  no  exclusion  of  any  material  testimony  offered 
by  plaintijBb  in  the  trial  of  the  action^  after  they  amended  their 
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oomplaiDt  by  permission  of  court.  All  material  facts  upon 
which  plaintiffs  seek  judgment  against  Kleinschmidt  appear  to 
have  been  before  the  court,  and  brought  into  the  consideration, 
both  here  and  in  the  court  below;  and  there  having  been 
numerous  investigations  in  proceedings  supplemental  to  gar- 
nishment and  execution  for  discovery  of  all  the  facts  and  con- 
ditions in  relation  to  the  matters  involved  in  this  action  prior 
to  the  commencement  thereof,  and  our  conclusion  being  that  the 
judgment  against  Kleinschmidt  should  be  reversed,  because 
there  is  not  sufficient  grounds  shown  to  sustain  it,  therefore^ 
there  appears  to  be  no  just  reason  to  remand  the  case  for  a  new 
trial.  For  these  reasons  we  think  the  judgment  should  be 
reversed,  and  the  cause  be  remanded,  at  the  costs  of  respond- 
ents, with  direction  to  the  court  below  to  enter  judgment  therein 
in  favor  of  defendant  Kleinschmidt,  to  the  effect  that  plaintiffs 
take  nothing  by  their  action  against  him,  and  that  he  have  and 
recover  from  plaintiffs  his  costs  and  disbursements  therein  ex- 
pended; and  it  will  be  so  ordered. 

SeoersedL 
Blake,  C.  J.    I  concur. 
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Appeal —  Undertaking, — An  nndertakixig  on  appeal  whieh  prorides  for  the  paj- 
ment  by  appellants  of  all  damages  and  costs  which  may  be  awarded  against  them 
on  the  appeal,  but  omits  the  words  "  or  on  a  dismissal  thereof,"  is  defectiTe  but 
not  void,  and  a  motion  to  dismiss  the  appeal  for  such  defect  will  be  denied  where 
a  new  and  sufficient  nndertaking  is  filed  before  the  motion  is  heard.  {Stapltion 
T.  Peoje,  a  Mont.  608;  Pierse  y.  IfUes,  6  Mont.  649;  TBrritory  t.  MUroy,  7 
Mont.  659,  dted.) 

Appeal  from  First  Judicial  IHgtrict^  Lewia  and  Clarke  Cbunty^ 

Judgment  was  rendered  for  plaintiff  below  bj  Hunt,  J. 
On  motion  to  dismiss  appeal. 
B,  -B.  PwrceU,  for  the  motion, 
Damd  B.  Oarpenter,  corUrcu 
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Blake^  C.  J. — The  judgment  in  this  action  was  entered 
May  16^  1892^  and  the  notice  of  appeal  and  undertaking  on 
appeal  were  filed  June  6,  1892.  The  transcript  was  filed  June 
25,  1892^  in  this  court,  and  the  respondent  moves  to  dismiss 
the  appeal  upon  the  ground  that  the  undertaking  does  not  con- 
form to  the  provisions  of  the  Code  of  Civil  Procedure:  "The 
undertaking  on  appeal  •  .  •  •  must  be  executed  ....  to  the 
effect  that  the  appellant  will  pay  all  damages  and  costs  which 
may  be  awarded  against  him  on  the  appeal,  or  on  a  dismissal 

thereof,  not  exceeding  three  hundred  dollars "     (§  423.) 

The  language  of  the  condition  of  the  undertaking  is  as  follows : 
"Now,  therefore,  in  consideration  of  the  premises  and  of  such 
appeal,  we,  the  undersigned,  residents  of  the  county  of  Lewis 
and  Clarke,  State  of  Montana,  do  hereby  jointly  and  severally 
undertake,  on  the  part  of  the  appellant,  that  the  said  appellant 
Will  pay  all  damages  and  costs  which  may  be  awarded  against 
defendants  on  appeal,  not  exceeding  three  hundred  dollars." 
The  following  condition,  required  by  the  statute,  has  been 
omitted :  ^^Or  on  a  dismissal  thereof." 

The  appellants,  before  the  hearing  of  this  motion,  filed  with 
their  affidavit  a  sufficient  undertaking  on  appeal,  which  is  exe- 
cuted by  the  sureties  who  are  named  in  the  original  instrument. 
The  respondent  oligects  to  the  consideration  of  the  second  under- 
taking, and  contends  that  the  &ilure  to  insert  the  foregoing 
clause  vitiates  the  entire  document.  We  think  this  is  a  strained 
interpretation  of  the  words,  and  that  the  sureties  have  rendered 
themselves  liable  in  a  certain  contingency  to  pay  all  damages 
and  costs  which  may  be  awarded  against  the  appellants.  The 
first  undertaking  is  defective,  and  not  void.  It  has,  been  the 
practice  of  the  Supreme  Court  of  the  Territory  to  allow  a  new 
undertaking  of  this  nature  |x>  be  made  when  the  appellant  has 
shown  his  good  faith  by  complying  substantially  with  the  Code 
of  Civil  Procedure,  and  filing,  within  the  proper  time,  an 
undertaking  on  appeal.  {Stapleton  v.  Peaae,  2  Mont.  508; 
Pierse  v.  Miles,  5  Mont.  549 ;  Territory  v.  MUroy,  7  Mont  559, 
and  cases  cited.)  In  Pierse  v.  Miles,  supra.  Chief  Justice  Wade, 
for  the  court,  said:  ''The  law  requires  an  undertaking  or 
bond  on  appeal,  but  an  appeal  will  not  be  dismissed  because  of 
a  defect  in,  or  insufficiency  of,  the  bond  or  undertaking,  before 
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giving  the  appellant  an  opportunity  to  file  a  new  or  snffident 

one."     Tills  rule  has  been  pursued^  without  any  question,  in  a 

number  of  cases  in  which  no  written  opinions  were  delivered. 

It  is  therefore  ordered  that  the  motion  for  respondent  be 

overruled,  and  that  the  appellants  be  permitted  to  file  their  new 

undertaking  on  this  appeal. 

Motion  overruled. 
Harwood,  J.,  and  Db  Witt,  J.,  concur. 


SAVAGE,    Respondent,    «.    PHCENIX    INSURANCE 

COMPANY,  Appellant. 

[Argued  Haroh  23, 1892.    Decided  September  16, 1892.] 

Insubanob  VoiACi—ArhUraJLion  dauM, ^li  ia  no  defense  to  an  action  npon  in 
iuBuranoe  policy,  which  contained  an  arbitration  clanae,  requiring  an  award  of 
arbitrators  as  a  condition  precedent  to  a  right  of  action,  that  the  amount  of  loss 
was  not  fixed  by  arbitration  and  award  as  required  by  such  clauae,  where  the 
insurer  denied  all  liability  whatever  under  the  policy,  asserting  that  it  was  not 
in  force  when  the  loss  occurred,  and  repelled  every  effort  on  the  part  of  the 
insured  to  obtain  an  adjustment  of  the  loss.  {Randall  ▼.  American  Fire  Ins, 
Co.  10  Mont.  840 ;  24  Am.  St.  Rep.  50.) 

Same — Notice  of  toss.— And  where  such  policy  contained  a  clause  requiring  the 
insured  in  case  of  loss  to  give  notice  in  writing  forthwith  to  the  company,  it  is 
no  defense  to  an  action  upon  the  policy  that  such  written  notice  was  not  given, 
where  the  company,  without  waiting  for  a  formal  written  notice,  denied  aU 
liability  thereunder. 

Same— Premium — Evidence  of  payment. — In  the  case  at  bar  the  defendant 
denied  the  payment  of  any  premium  and  alleged  the  cancellation  of  the  policy 
for  such  delinquency  before  the  loss.  Plaintiff's  son  testified  as  to  having 
paid  the  defendant's  agent  the  premium  recited  on  the  face  of  the  policy,  and 
thereafter,  the  premium  having  been  raised,  to  having  paid  a  further  sum,  the 
receipt  of  which  was  indorsed  on  the  policy.  Plaintiff's  husband  testified  that  he 
gave  his  son  the  money  to  make  such  payments,  and  that  no  premiums  were 
owing  by  the  family.  The  payments  in  question  were  denied  by  the  agent. 
Held,  that  the  evidence  was  sufficient  to  support  a  finding  by  the  jury  that  such 
payments  were  made. 

Same—  Notice  of  cancellation.  —  A  letter  from  the  insurer  to  the  insured  notifying 
her  of  the  efitot  of  a  failure  to  pay  the  premium,  and  directing  attention  to  the 
cancellation  conditions  of  her  policy,  is  not  a  sufficient  notice  to  terminate  the 
policy ;  particularly  where,  the  premium  being  in  fact  paid,  the  insurer  does 
not  refund  or  offer  to  refund  the  amount  of  unearned  premium,  aa  required  bj 
the  policy  in  case  of  a  cancellation. 

Appeal  from  Seventh  Judicial  District,  Ouster  OownJty. 

Action  upon  an  insaranoe  policy.     The  cause  was  tried  before 
MiLBUBN,  J.     Plaintiff  had  judgment  below.    Affirmed. 
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Statement  of  faots^  prepared  by  the.  judge  delivering  the 
opinion. 

This  is  an  action  to  recover  $800  insurance^  alleged  to  be 
owing  and  dae  respondent  by  virtue  of  an  insurance  policy 
issued  by  appellant  to  respondent,  whereby  the  former  insured 
the  latter  against  loss  or  damage  of  certain  household  furniture, 
situate  in  a  certain  dwelling-house  in  Miles  City,  Custer  County, 
Montana,  by  fire,  and  the  subsequent  damage  in  part,  and  total 
destruction  in  part,  of  said  property  by  fire,  while  said  insurance 
contract  was  in  force. 

It  appears  that  in  getting  the  issues  settled  the  complaint  was 
twice  amended,  and,  as  amended,  filed.  The  facts  alleged  in  the 
second  amended  complaint  as  the  cause  of  action  may  be  briefly 
summarized  as  follows:  That  defendant  is  a  corporation,  organ- 
ize and  existing  under  the  laws  of  the  State  of  New  York,  for 
the  purpose  of  doing  the  business  of  a  fire  insurance  company ; 
that  during  all  the  time  stated  in  the  complaint  defendant  was 
engaged  in  such  business,  under  its  daid  corporate  name,  at  said 
city,  by  and  through  its  duly  authorized  agent,  Charles  W. 
Seyde;  that  during  all  such  time  plaintiff  was  the  owner  of  cer- 
tain household  furniture,  described  in  the  complaint,  situate  in 
a  certain  dwelling-house  in  said  city,  also  described  in  the  com- 
plaint; that  on  August  4|  1888,  at  said  city,  in  consideration  of 
$13.20  as  premium  paid  by  plaintiff  to  defendant,  through  its 
said  agent,  defendant  then  and  there  made  and  delivered  to 
plaintiff  its  certain  policy  of  insurance,  in  writing,  of  said  date, 
whereby  defendant  insured  plaintiff  against  loss  or  damage  to 
said  property  by  fire  to  the  amount  of  $800;  that  on  November 
20,  1888,  while  said  policy  was  in  force,  plaintiff  was  required 
by  defendant's  said  agent  to  pay  defendant,  on  account  of  its 
having  raised  the  rate  of  insurance  on  said  property,  an  addi- 
tional sum,  as  premium  on  said  policy,  of  $6.80,  which  sum 
plaintiff  paid  defendant,  through  its  said  agent,  who  acknowl- 
edged receipt  thereof  for  defendant  by  indorsement  on  said  pol- 
icy of  insurance;  that  on  June  30,  1889,  while  said  policy  was 
in  force,  and  while  said  property  was  owned  by  plaintiff,  and 
situate  as  aforesaid,  a  large  portion  thereof,  of  the  value  of  $775, 
was  entirely  destroyed  by  fire,  and  another  portion  thereof,  of 
the  value  of  $285,  was  greatly  damaged,  and  thereby  plaintiff 
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sastained  damage  and  loss  to  the  amount  of  $1^060;  that  said 
fire  originated  in  neighboring  buildings  without  the  fault  of 
plaintiff;  that  verbal  notice  of  said  loss  was  given  to  defendant, 
through  its  said  agent,  the  next  day  following  the  fire,  and  written 
notice  thereof  was  given  defendant  through  its  said  agent  on  the 
thirtieth  dav  of  July,  1889,  and  on  the  same  day  plaintiff  fur- 
nished to  defendant,  through  its  said  agent,  proofs  of  said  loss, 
as  required  by  the  terms  of  said  policy,  setting  out  in  detail  the 
items  of  said  property  entirely  destroyed,  and  also  the  items 
damaged  by  said  fire,  with  value  of  each  item  destroyed,  and  the 
amount  of  damage  to  items  not  totally  destroyed;  that  said 
proofs  of  loss  so  furnished  to  defendant  were  duly  verified,  as 
required  by  the  terms  of  said  policy,  and  an  affidavit  of  a  notary 
public  was  attached  thereto,  setting  forth  that  he  was  not  con- 
cerned in  the  loss  sustained  by  plaintiff  by  reason  of  said  iire, 
nor  related  to  plaintiff;  that  he  had  examined  and  knew  the  cir- 
cumstances attending  the  loss,  and  that  he  verily  believed  the 
plaintiff  had,  without  fraud,  negligence,  or  fault  on  her  })art, 
sustained  loss  on  the  property  described  in  said  policy  of  insur- 
ance numbered  94,415  of  the  Phoenix  Insurance  Company  of 
Brooklyn,  N.  Y.,  and  that  the  loss  sustained  by  plaintiff  by 
reason  of  said  fire,  and  the  destruction  and  damage  of  said  prop- 
erty, was  the  sum  of  $1,060;  that  thereafter,  on  the  19th  of 
August,  1890,  defendant,  through  its  duly  authorized  agents. 
Brown,  Craig  &  Co.  of  San  Francisco,  Cal.,  returned  said  proofs 
of  loss,  together  with  the  affidavit  of  the  notary  public,  and  said 
written  notice  of  loss,  to  Charles  W.  Savage,  attorney  in  ikct  for 
plaintiff,  accompanied  by  a  communication,  in  which  said  de- 
fendant, through  its  last-named  agents,  '^disclaimed  any  liabil- 
ity under  said  policy,  and  refused  to  pay  such  loss,  or  any  part 
thereof,  claiming  that  the  said  policy  of  insurance  had  been  can- 
celed by  defendant  prior  to  the  date  on  which  said  property  was 
destroyed  or  damaged  by  fire;"   that  plaintiff  never  received 
from  said  company  any  notice  of  cancellation,  nor  any  return 
premium,  nor  had  any  means  of  knowing  that  said  policy  of 
insurance  had  been  canceled  by  said  company,  but,  on  tlie  con- 
trary, plaintiff,  through  her  attorney  in  fact,  Charles  W.  Savage, 
was  informed  by  the  said  agent  Seyde,  on  the  day  subsequent  to 
the  destruction  and  injury  to  said  property,  ^*  that  said  policy  of 
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insurance  was  all  right,  and  that  the  matter  would  be  properly 
attended  to  as  soon  as  proofs  of  loss  were  furnished  by  plaintiff, 
and,  as  plaintiff  is  informed  and  believes,  said  policy  of  insur- 
ance was  never  canceled;'^  that  ever  since  August  19,  1889, 
defendant  has  disclaimed  any  liability  under  said  policy  of 
insurance,  and  has  refused  to  pay  said  loss,  or  any  part  thereof; 
that  plaintiff  duly  performed  all  the  conditions  of  said  policy 
on  her  part  to  be  performed;  wherefore  plaintiff  demands  judg- 
ment for  $800,  and  costs. 

Defendant  answered  the  complaint,  denying  the  issuance  or 
delivery  of  said  policy,  or  the  receipt  of  said  sum  of  $13*20  as 
premium,  or  the  receipt  of  the  additional  sum  of  $6.80,  or  any 
other  sum,  as  premium,  or  the  acknowledgment  of  receipt  of 
any  sum,  through  said  agent,  for  the  issuance  of  said  alleged 
policy  of  insurance;  and  further  denying  that  defendant  ever, 
for  any  consideration,  or  by  any  contract  or  policy,  agreed  "  to 
make  good  to  plaintiff  any  loss  or  damage  whatever.^'  Admitted 
that  the  property  mentioned  may  have  been  damaged  or  destroyed, 
but  denied  that  at  the  time  of  said  fire,  or  at  any  time,  any  con- 
tract or  policy  of  insurance  was  in  force  or  existing  between  the 
plaintiff  and  defendant,  whereby  it  insured  plaintiff  against  loss 
happening  by  reason  of  said  destruction  or  injury  to  said  prop- 
erty. Denied  that  loss  or  damage  resulted  to  plaintiff,  by  reason 
of  said  fire,  to  the  amount  of  $1,060,  or  in  any  sum  greater  than 
$100;  or  that  plaintiff  at  any  time  performed  any  conditions  of 
any  policy  alleged  to  have  been  issued  to  her  by  defendant ;  or 
that  any  notice  of  any  loss  sustained  by  plaintiff  was  at  any  time 
given  defendant;  or  that  written  notice  of  any  such  loss  or  dam- 
age ^'  was  given  to  defendant  on  the  thirtieth  day  of  June,  1889 ; 
or  that  any  proo&  of  loss,  as  required  by  the  terms  of  said  policy, 
were  ever  furnished  defendant,  through  its  agent,  or  otherwise ; 
or  that  any  pretended  proofs  of  loss  furnished  defendant  through 
its  agent  or  otherwise  were  verified  by  plaintiff,  or  by  any  other 
person,  or  by  any  notary  public;  or  that  any  proofs  were  ever 
presented  which  contained  any  statement  of  any  notary  public 
whatsoever/'  Admits  the  return  of  certain  papers  to  plaintiff 
*^  through  its  authorized  agents,  Brown,  Craig  &  Co.  of  San 
Francisco,  but  denies  that  the  same  were  proofs  of  loss,  or  that 
the  same  were  of  any  kind,  character^  or  nature  of  which  defend- 
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ant  was  bound  to  take  notice;  and  denies  that  the  same  referred 
to  any  contract  or  policy  of  insurance  issued  by  defendant  at  any 
time  or  place.'^  Admits  'Hhat  defendant  refused  to  pay  any 
loss  or  any  part  of  loss,  at  any  time;  and  avers  that  the  reason 
of  such  refusal  was  based  upon  the  failure  of  plaintiff  to  fulfill 
any  of  her  engagements,  as  hereinafter  stated,  and  by  reason  of 
such  failure  no  lessor  claim  was  then  due  or  payable;  and 
denies  that  defendant  refused  to  pay  said  loss  upon  any  other 
or  different  grounds  than  those  heretofore  and  herein  stated  in 
this  answer.^'  Further  denies  that  plaintiff  failed  to  receive 
notice  of  cancellation  of  said  policy,  or  was  without  means  of 
knowing  that  the  same  was  canceled.  Admits  that  plaintiff 
never  received  any  return  premium.  Denies  that  defendant, 
through  any  agent,  subsequent  to  the  fire,  informed  Charles  W. 
Savage,  agent  of  plaintiff,  that  any  insurance  policy  issued  by 
defendant  to  plaintiff  was  in  force,  or  that  any  loss  or  claim 
would  receive  consideration.  Admits  'Hhat  on  the  19th  of 
August,  1889,  and  ever  since,  defendant  has  disclaimed  any 
liability  to  the  plaintiff,  and  avers  the  ground  therefor  to  be  as 
hereiuafter  stated,  and  that  the  same  was  not  done  at  any  time^ 
nor  in  a  manner  which  in  any  degree  misled  the  plaintiff.'' 

And  for  further  affirmative  matter  of  defense  alleges  '^that 
on  or  about  the  fourth  day  of  August,  1888,  and  by  a  supple- 
mental agreement  made  on  or  about  September  20,  1888, 
defendant  agreed  with  plaintiff  to  issue  her  a  policy  of  insur- 
ance for  $800,  covering  and  insuring  the  personal  property 
mentioned  and  described  in  plaintiff's  complaint,  on  the  express 
agreement  that  plaintiff  should  pay  defendant  the  sum  of  $22, 
lawful  money  of  the  United  States;  and  that  said  insurance 
should  be  subject  to  certain  conditions,  limitations,  and  require- 
ments, constituting  part  of  the  consideration  for  the  issuance  of 
said  policy,  stipulated  and  agreed  between  the  parties  to  be  per- 
formed as  conditions  precedent  to  plaintiff's  right  to  recover 
for  any  loss  or  damage  which  might  happen  to  said  property 
while  so  insured,  which  conditions,  limitations,  and  require- 
ments are  recited  in  the  answer  by  incorporating  therein  sub- 
stantially all  of  the  contents  of  the  policy  of  insurance  mentioned 
in  the  pleadings."  Defendant  further  alleges  that  it  issued  to 
plaintiff,  and  she  accepted,  said  policy  on  the  terms,  conditions. 
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and  limitations  therein  set  forth ;  but  that  plaintiff  failed  and 
refused  to  perform  the  conditions  precedent  set  forth  in  said 
policy^  and  particularly  that  plaintiff  has  not  at  any  time  paid 
said  premium  of  $22  to  defendant,  or  to  any  person  authorized 
to  receive  the  same  for  defendant.  That  by  the  terms  of  sayd 
policy  defendant  was  not  liable  thereunder  until  said  premium 
was  actually  paid.  That  on  or  about  November  27, 1 888,  defend- 
ant, through  its  said  agent,  Charles  W.  Seyde,  made  draft  on 
plaintiff  in  the  name  of  her  agent,  Charles  W.  Savage,  at  Liv- 
ingston, Montana,  for  said  sum  of  $22,  accompanied  by  a  state- 
ment '^showing  that  plaintiff  was  indebted  to  the  defendant  iu 
the  sum  of  $22,  if  the  plaintiff  intended  that  the  contract  of 
insurance  should  be  of  binding  effect  upon  defendant,'^  which 
draft  was  presented  to  plaintiff,  and  her  agent,  Charles  W. 
Savage,  on  or  about  November  29,  1888,  and  payment  thereof 
refused,  and  the  same  was  never  paid.  That  thereafter,  on 
December  7,  1888,  defendant,  through  its  agent,  Charles  W. 
Seyde,  by  registered  letter,  sent  to  and  received  by  Charles  W. 
Savage,  agent  and  husband  of  plaintiff,  at  Livingston,  Montana, 
^^  notified  plaintiff  of  the  effect  of  her  failure  to  pay  the  $22 
agreed  upon  as  before  stated,  and  directed  her  attention  to  the 
cancellation  condition  of  her  policy;  but  to  pay  said  premium 
plaintiff  then  and  there  refused,  and  the  same  has  not  been 
paid.  That  by  reason  of  the  prolonged  credit  given  by  said 
Seyde,  agent  of  defendant  at  Miles  City,  aforesaid,  which  credit, 
when  extended  beyond  sixty  days  from  the  date  of  the  policy, 
was  contrary  to  the  rules  and  regulations  of  this  defendant, 
said  Seyde  thereby  became  liable  to  defendant  as  a  penalty  for 
thus  extending  credit  to  plaintiff  beyond  sixty  days,  which 
instructions  required  said  policy  to  be  returned  at  the  expira- 
tion of  sixty  days,  which  penalty  was  in  the  sum  of  $3.70,  and 
the  same  was  paid  by  Seyde  to  defendant,  not  on  account  of 
plaintiff,  nor  for  her  benefit,  but  as  part  of  the  contract  existing 
between  Charles  W.  Seyde  and  defendant.^'  That  thereafter, 
Charles  W.  Savage,  learning  that  the  said  agent  had  suffered 
such  penalty  by  reason  of  said  prolonged  credit  given  to  plaint- 
iff, paid  to  said  agent  Seyde  said  sum  of  $3.70,  to  reimburse 
him  for  such  penalty  suffered.  That  neither  plaintiff,  nor  any 
one  for  her,  has  ever  paid  defendant  said  premium  on  said  policy, 
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or  any  sum  in  refereDoe  thereto,  except  said  $3.70.     That  by  the 
terms  of  said  policy,  in  the  event  of  loss  or  damage,  plaintiff 
agreed  to  give  notice  in  writing  of  said  loss  to  defendant  forth- 
with, which  notice  plaintiff  failed  to  give,  and  never  gave  any 
notice  thereof  in  writing  until  the  thirtieth  day  of  July,  1889, 
being  thirty  days  after  said  fire.     That  by  the  terms  of  said 
policy  plaintiff  agreed,  in  the  event  of  loss  or  damage  to  said 
party  thereunder,  to  render  to  defendant  a  particular  account 
of  the  loss,  signed  and  sworn  by  her,  which  plaintiff  failed  to 
do.     That  the  only  papers  relative  to  said  loss  were  the  papers 
addressed  to  Charles  W.  Seyde,  marked  Exhibits  «A''  and  "B," 
attaciied  hereto,  and  made  a  part  hereof — Exhibit  A  being  a 
list  of  goods  destroyed  by  fire,  dated  July  29, 1889,  and  Exhibit 
B  being  a  written  notice  to  Charles  W.  Seyde  of  the  occurrence 
of  a  fire.     That  said  pai)ers  were  not  addressed  to  defendant, 
nor  signed  or  sworn  to  by  plaintiff.     That  said  papers,  if  the 
same,  had  been  signed  and  sworn  to  by  plaintiff,  and  addressed 
to  defendant,  are  not  proof  of  loss  within  the  terms  of  said 
])roposed  contract  of  insurance,  and  are  not  such  proo&  of  loss 
a:>  the  plaintiff  agreed-  to  furnish  the  defendant,  had  such  con- 
tract been  entered  into  as  proposed,  because  it  is  not  stated 
therein  what  the  actual  cash  value  of  said  property  was  at  the 
time  of  said  loss,  nor  the  interest  of  plaintiff  in  said  property, 
nor  that  plaintiff  had  any  interest  therein,  nor  does  the  certifi- 
cate of  the  notary  public  attached  appear  to  be  that  of  the 
nearest  notary  public  to  the  place  of  the  fire,  and  in  truth  such 
notary  was  not  the  nearest  notary  public  to  the  place  of  said 
fire.     That  no  such  inventory  was  furnished  to  defendant  by 
plaintiff  as  required  by  said  policy.     That  ^^  plaintiff  agreed 
that  the  sound  value  and  damage  of  any  property  to  be  covered 
by  said  proposed  policy  of  insurance  should  be  determined  by 
mutual  agreement  between  plaintiff  and  defendant,  and,  filing 
to  agree,  the  same  should  be  submitted  to  arbitrators,  and  no 
loss  should  be  due  and  payable  until  such  arbitration  was  had; 
and  defendant  avers  that  it  never  did  agree  with  plaintiff  as  to 
the  sound  value  or  damage  of  said  property,  and  that  no  arbi- 
tration was  permitted  by  the  plaintiff  before  the  commencement 
of  this  suit;''  nor  has  defendant  had  an  opportunity  to  have 
such  an  award,  because  '^no  such  award  could  be  made  or 
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obtained  nntil  after  the  plaintiff  had  paid  the  preraiura"  on 
said  policy,  and  furnished  "notice  in  writing  forthwith  of  a 
claim;"  nor  until  the  inventory  required  by  said  policy  had 
been  furnished  by  plaintiff.  That  plaintiff  has  not  performed 
any  of  the  conditions  required  of  her  by  said  policy. 

A  voluminons  replication  was  filed  by  plaintiff,  not  only 
denying  the  new  matter  averred  in  the  answer,  but,  in  addition 
to  such  denial,  the  replication  reiterates  and  reaffirms  substan- 
tially all  the  allegations  of  the  complaint  in  a  somewhat  changed 
form  of  expression. 

The  jury  impaneled  and  sitting  on  the  trial  of  said  action, 
after  hearing  the  testimony  offered,  and  arguments  of  counsel 
and  instructions  by  the  court,  returned  its  verdict  in  favor 
of  plaintiff  for  the  recovery  of  said  sum  of  $800  and  costs; 
and  judgment  was  entered  accordingly.  Thereupon  defendant 
moved  the  court  for  a  new  trial  on  the  ground  of  alleged  error 
in  law  occurring  at  the  trial,  and  insufficiency  of  the  evidence 
to  justify  the  verdict.  This  motion  was  overruled,  and  defend- 
ant prosecuted  this  appeal  from  said  order^  and  also  from  the 
judgment. 

Kinsley  &  Blackford^  for  Appellant. 

MUIdleton  &  Lights  for  Respondent. 

Harwood,  J. —  Appellant's  counsel  first  insist  that  a  party 
pleading  a  conditional  contract,  setting  out  its  terms,  and  stat- 
ing the  cause  of  action  thereon,  cannot,  after  demurrer  is  sus- 
tained, upon  leave  of  court  allowing  an  amendment,  "plead 
another  and  different  contract,  unconditional  in  its  character 
and  legal  effect,  showing  a  different  cause  of  action  from  that 
originally  stated/* 

This  may  be  granted,  and  we  do  not  see  that  the  proposition 
is  applicable  to  the  case  at  bar.  It  is  not  pointed  out  how  any 
such  departure  occurred  in  the  pleadings  filed  in  this  case. 
The  cause  of  action  stated,  whether  completely  or  defectively, 
in  the  several  complaints  filed,  is  founded  upon  one  and  the 
same  contract,  namely,  the  alleged  policy  of  insurance;  and  the 
purpose  of  the  action  is  to  recover  the  sum  of  $800,  alleged  to 
be  due  plaintiff  by  reason  of  said  contract  of  insurance,  and  the 
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loss  allied.  It  is  true  the  pleader  in  one  oomplaint  avers  facts 
as  to  the  performance  of  certain  conditions  of  said  policy  on  the 
part  of  plaintiff,  and  facts  relied  on  to  justify  her  delay  in  the 
performance  of  other  conditions  thereof,  and  also  alleges  facts 
concerning  the  conduct  of  defendant  in  relation  to  the  alleged 
demands  of  plaintiff  on  defendant  in  her  attempt  to  obtain  a 
settlement  thereof,  which  are  not  alleged  in  the  other  complaints 
filed.  But  it  does  not  follow  therefrom  that  the  cause  of  action 
stated  is  a  ^'different  cause  of  action  from  that  originally  stated.'' 

Much  space  in  the  brief  of  appellant's  counsel  is  devoted  to 
a  recitation  of  facts  which  they  assert  are  admitted  by  reason 
of  the  averment  of  such  facts  in  the  answer,  and  the  failure  of 
plaintiff  to  properly  deny  the  same  in  her  replication. 

The  pleadings  in  this  case  whereby  the  issues  were  finally 
settled  (not  including  those  which  were  superseded  by  filing 
amended  pleadings)  occupy  sixty-four  type- written  pages  of  the 
record ;  the  replication  alone  covering  fourteen  pages  thereof. 
The  material  questions  of  issue,  however,  are  not  numerous,  as 
plainly  appears  when  these  voluminous  pleadings  are  carefully 
analyzed.  After  patient  study  of  them,  we  cannot  agree  with 
counsel  for  appellant  that  the  averments  of  the  answer  are  not 
fully  met  by  denials  and  the  allegation  of  matters  in  avoidance 
in  the  replication.  (Code  Civ.  Proc.  §§  109,  248 ;  Sio^nson  v. 
KleinscJivddt,  10  Mont.  478.) 

It  is  further  contended  by  appellant  that  plaintiff  cannot  law- 
fully recover  in  this  action,  because  the  amount  of  the  alleged 
loss  was  not  fixed  by  arbitration  and  award,  as  provided  by  the 
terms  of  said  policy,  in  the  event  of  disagreement  as  to  the 
amount  of  the  loss.  The  clause  of  the  policy  pointed  to  reads 
as  follows:  '^The  amount  of  sound  value  and  of  damage  to- 
the  property,  whether  real  or  personal,  covered  by  this  policy, 
or  any  part  thereof,  may  be  determined  by  mutual  agreement 
between  the  company  and  the  assured,  or,  failing  to  agree,  the 
same  shall  then,  at  the  written  request  of  either  party,  be  sub- 
mitted to  competent  and  impartial  arbitrators,  one  to  be  selected 
by  each  party,  the  two  so  chosen — in  case  of -disagreement — 
to  select  a  third,  and  the  award  of  any  two  of  whom,  in  writ- 
ing, under  oath,  shall  be  binding  and  conclusive  as  to  the 
amount  of  such  loss  or  damage,  but  shall  not  determine  the 
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validity  of  the  contract,  nor  the  liability  of  this  company,  nor 
any  other  question,  except  the  amount  of  such  loss  or  damage/' 

"It  is  furthermore  hereby  expressly  provided  and  mutually 
agreed  that  no  suit  or  action  against  this  company  for  the 
recovery  of  any  claim  by  virtue  of  this  policy  shall  be  sus- 
tainable in  any  court  of  law  or  chancery  until  after  an  award 
shall  have  been  obtained,  fixing  the  amount  of  such  claim  in 
the  manner  above  provided." 

These  conditions  were  set  forth  in  the  answer,  and  it  is  averred 
therein  "that  no  such  award  has  been  obtained,  nor  has  defend- 
ant had  an  opportunity  to  obtain  such  an  award,''  because 
defendant  "agreed  with  plaintiff  that  no  such  award  could  be 
made  or  obtained  until  after  plaintiff  had  paid  the  premium 
aforesaid,  and  furnished  defendant  notice  in  writing  forthwith 
of  a  claim  for  loss,  nor  until  an  inventory  had  been  made, 
naming  the  quantity,  quality,  and  cost  of  each  article;  and 
defendant  avers  that  no  premium  hat  ever  been  paid,  no  notice 
was  given  forthwith  in  writing  of  any  loss,  nor  has  any  inven- 
tory been  made  as  aforesaid,  nor  has  plaintiff  done  or  per- 
formed any  of  the  conditions  precedent  to  be  performed  to 
entitle  the  plaintiff  to  an  award  under  such  proposed  contract 
of  insurance.'' 

The  defense  that  no  arbitration  or  award  was  had  fixing  ther 
amount  of  said  loss  appears  to  be  without  force  when  considereds^ 
in  connection  with  the  facts  shown  in  this  case.     It  appears- 
that  very  soon  after  said  loss  occurred,  when  plaintiff  sought^ 
an  adjustment  and  payment  thereof,  she  was  met  by  a  elauial . 
on  the  part  of  defendant,  through  said  agent  Seyde,  of  M'  lia^-  - 
bility  under  said  policy,  and  the  assertion  that  said  policy 
was  not  in  force  when  said  loss  happened.     Defendant  has  con-^ 
stantly  maintained  that  position,  and  consistently  declined  to 
entertain  any  claim  of  plaintff  relating  to  said  insurance^  or 
to  proceed  in  any  manner,  either  by  arbitration  or  otherwise,, 
towards  an  adjustment  and  settlement  of  said   loss.     Under 
these  conditions,  plaintiff  could  not  obtain  an  award  of  the 
amount  of  said  loss  by  arbitration  by  the  mutual  co-operation 
of  both  parties  in  choosing  arbitrators  and  otherwise  proceeding 
as  provided  by  the  policy,  and  for  this  reason  she  is  not  preju- 
diced by  the  absence  of  such  arbitration  and  award.     Moreover, 
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the  arbitration  provided  for  iu  said  policy  was  to  take  place 
when  disagreement  arose  as  to  amount  of  loss.  No  such  dis- 
agreement ever  arose  concerning  the  amount  of  the  loss  in 
question.  The  disagreement  in  this  case  was  an  absolute  and 
unconditional  denial  of  the  existence  of  said  alleged  policy^  or 
any  liability  thereon  by  defendant;  while  plaintiff  maintained 
on  her  part  that  said  policy  was  iu  force  when  said  loss  occurred, 
and  that  defendant  was  liable  therefor  to  the  amount  stated 
in  said  policy.  Defendant,  consistently  with  the  position  it 
assumed  as  to  said  alleged  policy,  and  its  liability  thereunder, 
repelled  every  effort  made  on  the  part  of  plaintiff  to  obtain  an 
adjustment  of  said  loss.  It  phainly  appears  from  the  attitude 
of  the  parties  that  the  occasion  for  resorting  to  arbitration  did 
not  and  could  not  arise  while  such  attitudes  were  maintained. 
{Randall  v.  Ametncan  Fire  Ins.  Co.  10  Mont.  340;  24  Am.  St. 
Rep.  60,  and  cases  cited.)  The  assertion  of  that  defense  appears 
strangely  inconsistent  and^illogical  when  viewed  in  connection 
with  other  positions  assumed  by  defendant  in  its  answer,  because 
insisting  that  arbitration  should  have  been  had  to  ascertain  the 
amount  of  loss  carries  with  it  the  implication  that  a  contract  of 
insurance  existed ;  that  defendant  was  liable  in  some  amount; 
that  merely  an  erroneous  valuation  of  the  property  destroyed 
was  made  by  plaintiff;  and  that  defendant  would  have  co-oper- 
ated in  seeking  an  agreement  as  to  the  amount  of  loss,  and 
concurred  in  such  arbitration,  if  necessary.  These  implica- 
tions are  in  direct  antagonism  to  the  main  ground  of  defense 
set  up,  namely,  that  the  alleged  policy  of  insurance  was  not  in 
force. 

It  is  further  contended  by  appellant  that  the  condition  of 
said  policy  was  not  fulfilled  on  the  part  of  plaintiff  in  reference 
to  giving  notice  of  such  loss  to  defendant.  The  policy  required 
that  '^persons  sustaining  loss  or  damage  by  fire  shall  forthwith 
give  notice  in  writing  to  the  company."  It  is  not  pretended 
that  notice  was  withheld,  or  that  defendant  did  not  have  actual 
and  immediate  notice  of  said  loss.  The  facts  show  that  defend- 
ant had  notice,  through  its  said  agent  Seyde,  at  the  place  where 
said  fire  occurred,  and  had  full  knowledge  of,  and  opportunity 
to  investigate  said  loss;  that  plaintiff,  in  person  and  by  her 
agent,  immediately  after  said  fire,  communicated  with  defendant 
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« 

through  said  agetit  Sejde  concerning  the  policy  in  question, 
and  the  alleged  loss  thereunder,  and  submitted  said  policy  to 
defendant,  through  said  agent,  but  no  written  notice  was  then 
given.  It  further  appears  without  dispute  that  defendant, 
through  said  agent,  witliout  waiting  for  formal  written  notice 
of  said  loss,  interposed  in  the  matter  of  plaintiff's  claim  of 
insurance  under  said  policy,  and  asserted  to  plaintiff  that  defend- 
ant was  not  liable  under  said  policy,  which  plaintiff  was  claim- 
ing to  exist  between  herself  and  defendant.  These  facts  show 
that  all  reason  for  giving  such  notice  in  writing  was  removed 
by  the  presence  and  conduct  of  defendant  in  relation  to  tlie 
matter  in  question.  {Clark  v.  New  England  etc,  Ins.  Co,  6 
Cush.  342;  63  Am.  Dec.  44.)  It  is  a  principle  sanctioned  by 
universal  approval  that  even  the  force  of  law  ceases  when  the 
reason  therefor  ceases.  -  Another  principle  is  that  notice  required 
in  proceedings  of  most  solemn  nature  may  be  waived  by 
appearance  and  participation  of  the  parties  concerned  in  the 
proceedings  in  question.  Nevertheless,  plaintiff,  in  seeking  to 
carry  out  the  requirements  of  said  policy  on  her  part,  on  or 
about  the  thirtieth  day  after  said  fire  occurred,  delivered  to 
defendant,  through  said  agent,  a  written  notice  of  the  occurrence 
of  said  loss*  Defendant,  through  its  general  agents,  Brown, 
Craig  &  Co.,  returned  said  papers,  saying:  "We  received 
through  Mr.  Charles  Seyde,  agent  for  the  Phoenix  Insurance 
Company  of  Brooklyn,  at  Miles  City,  your  letter  to  him,  noti- 
fying him  of  the  burning  of  the  property  claimed  by  you  as 
insured  by  said  company  under  policy  No.  94,415.''  After 
thus  receiving  said  paper,  and  referring  to  it  as  "notifying'^ 
said  agent  of  said  loss,  defendant  claims  in  its  defense  to  this 
action  that  it  was  not  such  a  notice.  The  claim  that  the  com- 
pany had  no  sufficient  notice  of  said  loss  is,  we  think,  without 

merit. 

The  substantial  issue  in  this  case  was  whether  or  not  the  pre- 
mium for  said  insurance  had  been  paid  by  plaintiff.  The 
pleadings  on  the  part  of  plaintiff  alleged  the  payment  of  the 
premium  required  by  defendant  for  said  policy.  On  the  part 
of  defendant  it  was  denied  that  any  consideration  for  the  alleged 
insurance  had  been  paid,  and  that  for  such  delinquency  the 
policy  in  question  had  been  canceled  before  the  fire.     Upoa 
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this  issue  the  jury  found  for  plaintiff,  and  there  is  evidence  in 
the  record  sustaining  that  finding.  The  policy  bears  date 
August  4, 1888^  and  it  appears  therefrom  that  it  was  first  issued 
in  consideration  of  $13.20;  and  it  is  recited  in  the  policy  that 
*Hhe  Phoenix  Insurance  Company  of  Brooklyn,  New  York, 
in  consideration  of  the  conditions,  limitations,  and  require- 
ments of  this  policy,  hereinafter  mentioned,  and  of  the  receipt 
by  this  company  of  $13.20,  will  indemnify  Mary  E.  Savage 
of  Livingston,  Montana,  against  loss  or  damage  by  fire  to  the 
following  specified  and  located  property,  only  to  an  amount  not 
exceeding  the  actual  cash  value  of  the  property  herein  described 
at  the  time  of  such  loss,  and  in  no  event  to  exceed  $800.'' 
George  Savage,  plaintiff's  son,  testified  that  some  time  during 
August,  1888,  money  was  left  with  him  by  plaintiff's  husband, 
sufficient  to  pay  said  premium  of  $13.20  to  said  agent  Seyde, 
and  that  he  was  requested  to  pay  the  same  to  said  agent ;  that 
on  the  following  morning  after  he  received  said  money  he  went 
over  and  paid  Mr.  Seyde  the  amount,  being  something  over 
$13.  He  testified  that  two  or  three  weeks  afterwards  "  they 
sent  me  money  from  Livingston,  to  pay  the  balance  on  the 
policy  to  Mr.  Seyde.  It  was  six  or  seven  dollars;  somewhere 
along  there.  I  cannot  state  the  amount.  I  went  there  and 
paid  Mr.  Seyde  seven  or  eight  dollars.  He  wanted  to  know  if 
I  wanted  the  policy.  I  told  him, '  No,'  but  that  he  could  send 
it  to  Livingston."  This  witness  further  testified  that  he  did 
not  know  whether  those  payments  were  intended  to  apply  on 
the  policy  in  question  or  not. 

Charles  W.  Savage,  husband  of  the  plaintiff,  testified  that  the 
policy  in  question  was  i&sued  somewhere  about  the  1st  of 
August,  and  was  sent  to  him  at  Livingston.  In  the  course  of 
his  testimony,  he  said:  "I  came  down  here  [Miles  City]  dur- 
ing the  latter  part  of  August  on  business,  and  while  here  went 
to  Mr.  Seyde's  office  to  pay  for  this  policy,  but  could  not  get 
in.  Saw  my  son  Greorge.  Told  him  I  went  to  pay  for  that 
policy,  and  would  leave  the  money  with  him,  and  told  him  to 
go  and  pay  it.  Gave  him  $15.  I  told  him  it  was  something 
about  $14.  Did  not  owe  Seyde  any  premiums  for  insurance, 
except  on  this  particular  policy,  at  that  time.  About  the  latter 
part  of  August  I  received  a  letter  from  Mr.  Seyde,  stating  that 
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the  rate  had  been  raised^  and  wanted  the  policy  returned.  I 
retnrued  tiiis  policy  to  Mr.  Seyde.  He  stated  the  amount  had 
been  raised,  but  I  don't  remember  the  exact  amount.  I  sent 
back  the  policy  to  Mr.  Seyde^  and  a  check  payable  to  my  son 
George  for  $10,  and  told  him  to  pay  whatever  the  premium 
was.  The  policy  was  returned  to  me  some  time  during  the 
month  of  September.  This  red  ink  indorsement  was  on  the 
•&ce  of  it  at  that  time.''  A  letter  from  said  agent  Seyde  was 
identified  by  this  witness  as  the  one  which  accompanied  the 
policy  in  question  when  it  was  first  sent  to  Livingston,  which 
letter  was  introduced  in  evidence,  and  reads  as  follows:  ''Your 
Phoenix  policy  No.1,029,  on  furniture  in  dwelling  in  rear  of 
-store,  expired  on  the  4th  instant.  Under  instructions  of  Mr. 
€reorge  Savage,  I  have  renewed  the  risk,  and  hand  you  enclosed 
new  policy,  No.  94,415.  Your  remittance  of  $45,  of  July  23d, 
came  duly  to  hand.  Many  thanks."  Witness  Charles  W. 
Savage,  in  his  testimony,  explained  that  the  remittance  of  $45, 
mentioned  in  said  letter,  had  no  relation  to  policy  No.  94,415 
in  question  in  this  case,  but  was  in  payment  for  another  policy 
witness  had  received  from  said  agent.  In  this  connection  the 
witness  said:  ^'I  paid  Mr.  Seyde  everything  I  owed  him. 
That  payment  of  $45,  with  other  payments,  settled  everything 
I  owed  him." 

In  two  instances,  witness  Charles  W.  Savage  testifies  that 
when  said  money  was  left  with  George  Savage  to  pay  the 
respective  amounts  called  for  as  premium  on  the  policy  in  dis- 
pate  in  this  case,  no  other  sum  was  owing  to  said  agent  for 
insurance  policies  issued  to  members  of  the  Savage  family  at 
Livingston.  This  witness  testifies  that  the  money  left  with 
George  Savage  to  pay  said  agent  was  for  the  purpose  of  mak* 
ing  the  payments  required  on  the  policy  in  question  in  this 
action,  and,  if  no  other  money  was  owing  to  said  agent  on 
any  other  account  at  the  time,  by  members  of  the  Savage 
family  at  Livingston,  these  facts,  which  are  not  disputed  by 
any  testimony  offered  on  the  part  of  defendant,  tend  to  show 
that  said  payments,  if  made,  were  made  upon  the  policy 
in  dispute  here,  notwithstanding  George  Savage  did  not  know 
on  what  particular  policy  the  payments  were  intended  to 
apply. 
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The  indorsement  on  the  policy  mentioned  in  the  testimonj 
of  Charles  W.  Savage  reads  as  follows: — 

'^Indorsement:         Miles  City,  Mont.,  Sept  20,  1888. 

''The  rate  on  this  risk  having  been  advanced  to  $2.75,  the 
receipt  of  $6.80  additional  premium  is  hereby  acknowledged. 

«  Chas.  W.  Seyde,  Agent." 

This  indorsement  was  said  to  have  been  made  in  red  ink, 
and  its  terms  positively  declare  the  receipt  of  said  sum  of  $6.80 
as  additional  premium  on  said  policy  by  said  agent.  With  this 
indorsement  said  policy  was  returned  and  delivered  to  plaintifll 
According  to  the  t^timony  of  agent  Seyde,  when  he  made  and 
delivereil  this  acknowledgment  of  receipt  of  said  latter  sum, 
neither  that  sum,  nor  tlie  original  sum  of  $13.20,  premium  first 
required,  had  been  paid,  and  yet  he  indorsed  on  the  policy  a 
direct  and  positive  acknowledgement  of  the  receipt  of  said 
$6.80,  and  delivered  the  policy  to  plaintiif.  This  would  aeeoi 
to  be  a  peculiar  method  of  doing  business  if  he  was  not  paid 
said  sum.  His  testimony  is  in  direct  conflict  with  the  testi- 
mony of  George  Savage  as  to  the  payments  which  the  latter 
asserts  he  made,  and  this  is  the  principal  conflict  in  the  testi-^ 
mony  offered  in  the  case.  Greorge  Savage  testified  that  he  paid 
the  amounts  required  at  two  different  times.  Charles  W.  Sav* 
age  testifies  that  he  delivered  those  two  sums  to  his  son  Greorge^ 
with  direction  to  make  said  payments,  and,  in  addition  to  this, 
it  is  shown  without  dispute  that  the  policy,  after  receiving  the 
indorsement  acknowledging  the  receipt  of  $6.80  thereon,  was 
forwarded  to  Livingston  by  said  agent.  This  latter  dream* 
stance  shown  in  evidence  may  have  been  the  preponderating  &ct 
which  drew  the  minds  of  the  jury  to  the  conclusion  shown  in 
its  verdict. 

Appellant  argues  that  the  premium  on  $800  insurance  at  the 
rate  stated,  $2.75  per  hundred,  would  amount  to  $22,  and 
plaintiff  does  not  claim  to  have  paid  more  than  $20 ;  therefore 
plaintiff  did  not  pay  the  full  amount  of  the  premium  at  said 
rate  required  for  said  policy.  That  is  true,  and  shows  a  mis* 
take  on  the  part  of  defendant  through  its  agent  Seyde.  But 
it  does  not  follow  that  the  insurance  fails  because  defendant  did 
not  charge  as  much  premium  therefor  as  it  may  have  proposed 
to  charge.     If  $13.20  was  sufficient  consideration  for  the  iasui-- 
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ance  of  the  policy  in  the  first  instance,  $6.80  additional  premium 
would  be  sufficient  consideration  for  the  reissuance  thereof . 

Counsel  for  appellant  insists  that  it  is  shown  by  the  evidence 
that  said  policy  was  canceled  prior  to  the  loss.  Tlie  condition 
of  the  polioy  as  to  the  termination  thereof  reads  as  follows : 
''This  insurance  may  be  terminated  at  any  time  at  tiie  request 
of  the  assured,  in  which  case  the  company  will  retain  only  the 
customary  short  rates  for  the  time  the  policy  has  been  in  force. 
Tiie  insurance  may  also  be  terminated  at  the  option  of  the  com- 
pany, on  giving  notice  to  that  effect,  and  refunding  a  ratable 
proportion  of  the  premium  for  the  unexpired  term  of  the 
policy."  It  is  alleged  in  defendant's  answer  that  "on  the 
seventh  day  of  December,  1888,  defendant,  through  its  said 
agent,  Charles  W.  Seyde,  by  registered  letter,  addressed  to 
Charles  W.  Savage,  agent  and  husband  of  the  plaintiff,  at 
Livingston,  which  letter  was  duly  received  by  the  plaintiff  in 
this  action,  notified  the  plaintiff  of  the  effect  of  her  failure  to 
pay  the  $22  agreed  upon  as  before  stated,  and  directed  her 
attention  to  the  cancellation  conditions  of  her  policy;  but  to 
pay  said  premium  plaintiff  then  and  there  refused,  and  the  same 
has  not  been  paid.'^  This  averment  is  not  to  the  effect  that 
said  policy  was  canceled  by  defendant,  by  complying  with  its 
terms  in  that  re8[>ect,  but  the  averment  is  that,  in  said  com- 
manication  to  plaintiff,  defendant  "directed  her  attention  to  the 
cancellation  conditions  of  her  policy."  Moreover,  it  is  admitted 
that  defendant  did  not  refund,  or  offer  to  refund,  the  amount  of 
unearned  premium,  as  part  of  the  act  of  cancellation  of  said  pol- 
icy, if  defendant  intended  to  cancel  the  same.  If  tlie  premium 
was  paid,  as  found  by  the  jury,  the  terms  of  the  policy  required 
defendant  to  refund  a  ratable  proportion  thereof,  in  order  to 
terminate  the  policy;  and  it  was  not  within  the  conditions  of 
the  policy  to  terminate  it  arbitrarily,  without  fulfilling  that 
requirement,  by  calling  the  attention  of  the  assured  to  the  can- 
cellation condition  of  the  policy. 

Appellant  contends  that  the  court  committed  error,  both  in 
giving  certain  instructions  to  the  jury,  and  in  refusing  to  give 
others  requested  by  a])pellant.  We  have  carefully  reviewed  the 
instructions,  and  find  that  the  law  applicable  to  the  case  is  fairly 
and  fully  presented  to  the  jury  in  them.     These  instructions^  we 
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obseiT^  are  yery  favorable  to  defendaot,  and  we  fiud  no  oioe 
in  this  branch  of  the  case. 

Neither  the  assignments  of  error,  nor  the  proposition  that  the 
verdict  is  unsupported  bj  evidence,  can  be  sustained.  The  judg- 
ment and  the  order  overruling  defendant's  motion  for  new  trial 

will  therefore  be  affirmed. 

Affirme(L 
BlakE;  C.  J.,  and  Db  Wrrr,  J.,  concur. 


WRIGHT,    Appellant,  v.  FIRE  INSURANCE  COM- 
12  474j  PANY,   Respondent. 

'^'  [Argaed  AprU  6, 1892.    Decided  September  15, 1892.] 

Pbaciios — Nontuit. — Where  *  motion  for  *  nonsait  is  made  upon  ttie  groand, 
amoDg  others,  that  plaintUf's  pletdingB  failed  to  state  a  eanae  of  action,  aooh 
groand  will  be  disregarded  where  no  particnlar  defects  in  the  pleadings  are 
specified  in  the  motion. 

SkME^ Actum prmnaturely  brought—  Wawer  of  obfectwn. — An  objection  that  an 
action  has  been  prematurely  commenced  will  be  disregarded  at  the  trial  aa 
waired,  where  the  defendant  has  fSuled  to  tike  adTantage  of  it  either  by  demnirer 
or  answer. 

Pi^BADixa — Venial — Negative  pregnamL — Where  the  defendant  was  sned  aa  a  cor- 
poration when  it  was  in  fsct  a  limited  copartnership,  a  denial  that  "defendant 
is  or  erer  was  a  corporation,  organiied  and  existing  under  the  laws  of  England," 
lA  pregnant  with  the  admission  that  defendant  is  a  corporation,  and  raises  no 
issue. 

Insusakos  Polict — ProhXbiiUm  against  mortgage^ — Where  an  insoraace  poliqr 
places  specific  amounts  of  insurance  on  distinct  and  separate  classes  of  property, 
and  contains  a  prohibition  against  mortgage  aa  to  merchandise  alone,  a  Yiola- 
tion  of  such  prohibition,  eren  if  it  rendered  the  {wliey  TOid  as  to  mendiandiae, 
would  not  inralidate  the  policy  as  to  other  classes  of  property  oo¥ezed  thereby. 

Sahx — Waiver  of  prohibition  agairat  mortgage. — Where  an  insurance  company 
issued  a  policy  on  mortgaged  property,  without  making  inquiry  aa  to  whether 
the  property  was  mortgaged,  which  fact  was  a  matter  of  pablic  record,  and  no 
representations  touching  the  matter  were  made  by  the  insured,  who  paid  the 
premium  and  accepted  the  policy  in  ignorance  of  the  fact  that  it  contained  a 
provision  rendering  it  roid  if  the  property  be  or  become  mortgaged,  nnlesa  con- 
sent in  writiog  was  indorsed  by  the  company  thereon,  the  company  wiU  be  held 
by  its  action  to  hare  consented  to  take  the  risk  on  the  mortgaged  proi>erty  aa 
eflbctnally  as  if  consent  had  been  indorsed  on  the  policy. 

^Asa— Proofs  of  lose. — An  adjusting  agent  of  an  insurance  company,  shortly 
after  a  fire,  examined  the  insured  on  two  occasions,  in  relation  to  the  property 
destroyed  and  its  yalue,  which  examinations  were  reduced  to  writing  and  sub> 
■cribed  and  sworn  to  by  the  insured.  The  agent  referred  to  them  as  "prooft 
of  loss,"  and  after  baring  required  the  insured  to  furnish  duplicate  billa  of  the 
goods  destroyed,  stated  that  nothing  more  was  required.  Thereafter  the  agent 
-oiTered  the  insured  a  portion  of  the  loss  in  settlement  of  the  policy.  HM, 
that  the  papers  furnished  had  been  accepted  by  the  company  as  sufficient  proofs 
of  loss. 
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Appeal  from  Seventh  Judicial  District,  Coder  Oornity^ 

Action  on  insurance  policy.  Nonsuit  granted  and  judgment 
rendered  thereon  for  defendant  by  Mijlbubn^  J.     Beversed. 

E,  P.  Oadwell,  for  Appellant. 

* 

I.  Defendant  having  failed  to  deny  plaintiff's  all^ations 
relative  to  the  defendant  being  a  corporation,  it  must  be  deemed 
to  have  admitted  it.  The  denial  that  the  defendant  '^is  or  ever 
was  a  corporation  organized  and  existing  under  the  laws  of 
England^'  is  not  a  denial  that  the  defendant  is  a  corporation. 
(Godey  v.  Oodey,  39  Cal.  157;  Leraux  v.  Murdock,  51  Cal.  541; 
Bradbury  v.  Orouise,  46  Cal.  287.) 

II.  The  condition  in  the  policy  '^  that  this  policy  shall  be 
void  and  of  no  effect  unless  consent  in  writing  is  indorsed  by 
the  company  thereon,  if  the  property  be  or  become  mortgaged," 
and  that  '^  proof  of  loss  must  be  given  and  submitted  to  the 
company  within  sixty  days  after  the  loss,''  are  both  conditions 
imposed  by  the  defendant  for  its  benefit,  and  can  be  waived  by 
it  or  its  agents.  The  defendant  by  its  acts  or  the  acts  of  its 
agents  may  so  act  as  to  estop  it  from  claiming  as  a  defense  the 
fulfilment  or  performance  of  any  condition  by  it  imposed, 
including  those  above  stated.  (Wood  on  Fire  Insurance, 
§§  203,  414,  638,  641,  644,  646,  693;  Warner  v.  Peoria  Marine 
A  JPire  Ins.  Cb.  14  Wis.  318;  KiUips  v.  Putman  Fire  Ins.  Oo. 
28  Wis.  472 ;  9  Am.  Rep.  506 ;  Miner  v.  PhcsntM  Ins.  Oo.  27 
Wis.  702;  9  Am.  Rep.  479;  Globe  Mutual  lA/e  Ins.  Oo.  v. 
WoJffy  95  U.  S.  326;  Kiion  Ins.  Oo.  v.  WiUdnsm,  13  Wall. 
222;  American  lAfe  Ins.  Oo.  y.  MaJione,  21  Wall.  152;  Rowley 
V.  Empire  Lis.  Co.  36  N.  Y.  550;  Ooodtom  y.  Massachusetts 
Mut.  Life  Ins.  Co.  73  N.  Y.  480;  Oi-aUan  v.  Metropolitan 
Life  Ins.  Oo.  80  N.  Y.  281;  36  Am.  Rep.  617;  Mutual  Benefit 
Life  Ins.  Oo.  v.  Neioton,  22  Wall.  32 ;  Church  v.  La  Fayette  Fire 
Ins.  Oo,  66  N.  Y.  222 ;  Aurora  Fire  Ins.  Oo.  v.  Eddy,  55  111. 
213 ;  Beat  v.  Park  Fire  Ins.  Oo.  16  Wis.  241;  82  Am.  Dec.  719 ; 
Ames  V.  New  York  Union  Ins.  Cb.  14  N.  Y.  253 ;  Wright's  Adm'r 
V.  Northwestetm  Mut.  Life  Ins.  Oo.  Kentucky,  Feb.  5,  1891,  15 
8.  W.  Rep.  242;  Virginia  Fire  &  M.  Ins.  Co.  v.  Saunders,  86 
Va.  969;  McComb  y.  Council  Bluffs  Ins.  Co.  Iowa,  June  2, 
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1891,  48  N.  W.  Rep.  1038;  Reynolds  v.  Iowa  &  Nebraska 
Ins.  Co,  80  Iowa,  563;  Phoenix  Ins.  Co.  v.  Weeks,  45  Kan.  751; 
Sea7'le  v.  DweHing-House  Ins.  Co.  152  Mass.  263;  Bon  Aqua 
Imp.  Co.  V.  Standard  Fire  Ins.  Co.  34  W.  Va.  764;  Gh-aves 
V.  Mo'chants  &  Bankers^  Ins.  Co.  82  Iowa,  637;  Badger  v. 
Ph(enix  Ins.  Co.  49  Wis.  396;  Welsh  v.  Des  Moines  Ins.  Co.  71 
Iowa,  337;  Zinck  v.  Plwenix  Ins.  Co.  60  Iowa,  266.) 

III.  The  defendant  will  be  deemed  to  have  waived  con- 
ditions or  requirements  when  it  makes  no  inquiry  as  to  such 
conditions  or  requirements,  or  does  not  insist  upon  them, 
or  when  by  its  acts  it  will  be  estopped  from  insisting  upon 
its  conditions  or  requirements.  (Flanders  on  Fire  Insurance, 
§§  372,  373,  374,  435;  Gtiest  v.  New  Hampshire  Fire  Ins.  Co. 
66  Mici).  98;  Carpenter  v.  Continental  Ins.  Co.  61  Mich.  635; 
Tiefe7itlial  v.  CUizens'  Mut.  Fire  Ins.  Co.  53  Mich.  306 ;  aBriea 
v.  Ohio  Ins.  Co.  62  Mich.  131;  Fanciers'  Mid.  Fire  Ins.  Co.  v. 
Fogdman,  36  Mich.  481;  Castner  v.  Fat^iert?  Mut.  Fire  Ins.  Co. 
46  Mich.  15;  Am^s  v.  New  York  Union  Ins.  Co.  14  N.  Y.  253.) 

Kinsley  &  Blaekfoi'd,  for  Respondent. 

L  The  conditions  of  the  policy  requiring  proofs  of  loss  to 
be  made  at  a  time  certain  are  valid  and  must  be  literally  com- 
plied with.  (2  Wood  on  Fire  Insurance,  §  412,  p.  693,  and 
authorities  cited.) 

II.  Submitting  to  an  examination  under  oath,  as  required 
by  one  condition  of  the  policy,  does  not  relieve  a  party  from 
performing  the  condition  requiring  proofs  of  loss.  (  Weinnesheik 
Ins.  Co.  V.  SdiueUer,  60  111.  465;  Cowan  v.  Plioenix  Ins.  Co.  78 
Cal.  181.) 

III.  The  condition  of  the  policy  rendering  the  same  void  in 
the  event  of  a  chattel  mortgage  on  a  stock  of  merchandise  is  a 
valid  one  and  should  be  sustained.  {Pennsylvania  Co.  v. 
Gottsman's  Adm'rs,  48  Pa.  St.  156 ;  Edmands  v.  Mutual  etc.  Ins. 
Co.  1  Allen,  311;  79  Am.  Dec.  746;  FUchhurg  Savings  Bank  v. 
Amnion  Ins.  Co.  125  Mass.  434;  Sossman  v.  Pamlico  Ins.  Co, 
78  N.  C.  145 ;  Seybert  v.  Pennsylvania  etc.  Ins.  Co.  103  Pa.  St. 
285 ;  Hankins  v.  Rockford  Ins.  Co.  70  Wis.  1;  DweUing-HouM 
Ins.  Co.  V.  Johnson^  47  Kan.  1;  Kensingston  Nat.  Bank  Co.  v. 
Yerkes,  86  Pa.  St.  229 ;  Redmond  v.  Phcmix  Lis.  Co.  51  Wis. 
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297;  37  Am.  Rep.  830;  Gould  v.  Holland  Purchase  Tns.  Co.  16 
Hmi,  538;  EUis  v.  Slate  Ins.  Co.  61  Iowa,  577;  68  Iowa,  678; 
66  Am.  Rep.  865;  Ilicks  v.  Fanners*  Ins.  Go.  71  Iowa,  119; 
60  Am.  Rep.  781;  Lowell  v.  Middlesex  Fire  Ins.  Co.  8  Cush. 
130;  Oaliagan  v.  Union  Mut.  Ins.  Co.  43  N.  H.  176.) 

IV.  Insurance  policy  which  is  rendered  void  in  part  for 
any  reason  which  affects  the  whole  policy^  is  void  as  an  entirety. 
{McOowan  v.  Peoj^e^s  Mut.  Fire  Ins.  Co.  64  Vt.  213;  41  Am. 
Rep.  843;  Broum  v.  People's  Mut.  Ins.  Co.  II  Cush.  280; 
Plcdh  V.  Minnesota  Farmenf  etc.  Ins.  Co.  23  Minn.  481.) 

Harwood,  J. — This  action  is  founded  upon  a  policy  of 
insurance,  whereby  defendant  agreed,  on  certain  conditions,  to 
indemnify  plaintiff  against  loss  by  the  injury  or  destruction  of 
certain  described  pro()erty  by  fire,  to  the  value  thereof,  not 
exceeding  fifteen  hundred  dollars,  which  property  is  alleged  to 
have  been  totally  destroyed  by  fire;  and  this  action  is  brought 
to  recover  said  sum. 

At  the  trial,  when  plaintiff  rested  in  the  introduction  of  testi- 
mony to  sustain  her  cause  of  action,  defendant  moved  the  court 
for  nonsuit,  which  motion  was  granted,  and  judgment  was 
thereupon  entered  in  favor  of  defendant,  from  which  plaintiff 
appealed,  and  assigns  the  action  of  the  court  in  ordering  the 
nonsuit  as  error. 

The  motion  specified  several  grounds  for  nonsuit,  but,  upon 
the  hearing  of  this  appeal,  counsel  for  respondent  concede  in 
their  brief  and  argument  that  'Hhere  are  properly  but  three 
questions  involved  in  this  case,  and  upon  which  the  court  acted 
in  granting  the  nonsuit." 

The  first  point  insisted  upon  to  support  the  motion  for  non- 
suit is  that  '^plaintiff's  pleadings  fail  to  state  a  cause  of  action 
against  defendant."  No  particular  defects  in  the  pleadings  are 
s[)ecified  in  the  motion  under  this  proposition,  and  for  that 
reason  the  point  was  undoubtedly  disregarded  by  the  court 
below  in  passing  upon  the  motion.  {McOarrity  v.  Byington^  12 
Cal.  426;  Sancliez  v.  Neary^  41  Cal.  486;  People  v.  Banvard^ 
27  Cal.  470;  Coff^  v.  Greenfield,  62  Cal.  602.)  Upon  the 
argument  of  this  appeal,  however,  respondent's  counsel  contend 
that  plaintiff's  pleadings  are  defective,  in  that  ^^it  nowhere 
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appears  that  anything  was  ever  due  at  any  time  to  plaintiff" 
from  defendant/'  citing  Doyle  v.  Phosnix  Ins,  Oo.  44  Cal.  265. 
From  reading  that  case,  we  infer  that  defendant's  counsel  claint 
the  case  at  bar  was  prematurely  commenced,  or,  in  other  words, 
that  the  claim  of  plaintiff  had  not  matured  for  action  when  suit 
was  commenced.  The  reasoning  of  the  case  just  cited  has  na 
application  to  this  action.  By  the  terms  of  the  policy  before- 
UBy  the  loss  is  payable  sixty  days  after  proofs  of  loss  have  been 
made.  The  complaint  alleges  that  proofs  of  loss  were  rendered 
to  defendant,  at  its  office  in  Chicago,  on  the  fourteenth  day  of 
June,  1887;  and  further  alleges  that  on  the  twenty-first  day  of 
July,  1887,  'Hhe  said  defendant  declined  and  refused  to  pay 
said  loss,  or  any  portion  thereof,  denying  all  liability  under  said 
policy;  and  plaintiff  further  alleges  that  no  part  of  said  loss  has 
been  paid.'' 

The  record  before  us  does  not  show  at  what  date  the  suit  was 
brought,  in  the  first  instance.  Tlie  pleadings  here  are  amended 
pleadings,  filed  at  a  date  subsequent  to  the  commencement  of 
the  action,  and  there  is  no  showing  as  to  the  date  of  the  com- 
mencement of  the  action  by  the  filing  of  the  original  complaint. 
Moreover,  this  objection  is  a  mere  dilatory  objection,  interposed 
several  years  after  the  cause  of  action,  if  there  be  any,  matured, 
and  after  defendant  had  answered,  and  failed  to  take  advantage 
of  it,  either  by  demurrer  or  answer.  For  these  reasons  the 
objection,  if  properly  made,  should  have  been  disregarded  at 
the  trial,  as  waived,  and  in  no  manner  affecting  the  substantial 
rights  of  the  parties. 

The  next  point  urged  as  sufficient  ground  for  nonsuit  is  that 
^Mefendant  is  sued  as  a  corporation,  when  it  is  in  fact  a  limited 
copartnership."  Neither  the  trial  court  nor  this  court  has  any 
knowledge,  by  proper  showing  that  defendant  is  '^a  limited 
copartnership,"  instead  of  a  corporate  body,  except  the  mere 
assertion  of  appellants'  counsel  to  that  effect.  In  the  body  of 
the  complaint,  it  is  averred  that  defendant  is  a  corporation 
organized  and  existing,  as  plaintiff  is  informed  and  believes, 
under  the  laws  of  England.  Defendant  was  sued  in  the  name 
in  which  it  transacts  business.  It  appeared  and  answered,  and, 
as  to  the  allegation  characterizing  it  as  a  corporation,  it  denied 
'Hhat  defendant  ia  or  ever  was  a  corporation  organized  and 
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existing  under  the  laws  of  England/'  That  is  all  defendant 
stated  in  its  pleadings  as  to  the  character  of  its  organisation 
and  existence.  Standing  without  the  assistance  of  any  allega* 
tion  as  to  the  nature  of  the  association  combined  and  doing  busi*- 
ness  under  the  name  which  defendant  bears,  the  denial  quoted 
above  is  pregnant  with  the  admission  that  defendant  is  a  corpo- 
ration. The  denial  barely  amounts  to  a  contradiction  of  the 
averment  that  defendant  is  a  corporation  organized  and  existing 
under  the  laws  of  England.  It  might  be  true  that  defendant 
was  a  corporation,  although  not  organized  and  existing  under  the 
laws  of  England.  The  denial  is  obnoxious  to  the  form  of  good 
pleading  (Bliss  on  Code  Pleading  [2d  ed.]  332),  and  will  there* 
fore  be  disr^arded.  If  defendant  is  not  a  corporation,  but  & 
copartnership,  as  its  counsel  now  assert,  it  is  not  shown  that 
any  substantial  right  of  defendant  is  affected  by  the  misdescrip-^ 
tion  of  the  character  of  its  organization.  There  is  no  pretense 
to  that  effect.  Whether  defendant's  existence  depends  upon 
corporate  functions  or  copartnership  association,  in  either  case 
it  is  liable  in  the  common  name  in  which  it  transacted  business^ 
and  in  which  it  is  sued,  for  any  judgment  which  may  be  obtained 
against  it  in  the  action ;  and  the  property  owned  by  the  aasoci* 
ation,  in  the  common  name,  whether  it  exists  as  a  corporatiou 
or  copartnership,  is  liable  to  answer  for  such  judgment.  (Code 
Civ.  Proc  §  25.)  If  defendant  is  in  fact  a  copartnership,  those 
associated  therein  would  be  liable  severally,  and  in  a  different 
degree,  to  plaintiff,  for  the  payment  of  any  judgment  obtained 
in  this  action,  than  the  same  parties  would  be  if  concerned  ii^ 
defendant  as  a  corporation ;  and  if  defendant,  and  those  engaged 
in  business  in  its  name,  desired  their  legal  skUus  to  be  known, 
and  to  be  proceeded  against  in  that  relation,  they  should  show 
forth  the  nature  of  their  organization,  without  equivocation  or 
evasion,  and  in  such  a  manner  as  that  the  court  could  take 
notice  of  the  fact. 

We  now  come  to  the  only  substantial  proposition  specified 
as  ground  for  granting  the  nonsuit. 

The  policy  sued  on  covered  various  classes  of  property,  such 
as  household  furniture,  wearing  apparel,  silver  and  plated  ware, 
printed  books,  pictures  and  works  of  art,  store  fixtures,  consist* 
ing  of  show  cases^  hat  cases,  shelving,  counters^  et&^  with  a 
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specified  atnoant  of  insurance  placed  on  each  of  those  classes  of 
property,  severally.  In  addition  to  that  property,  and  the  sev- 
eral amounts  placed  thereon,  there  was  eight  hundred  dollars  of 
insurance  placed  upon  plaintiff^s  ''stock  of  millinery  and  dress- 
making materials"  in  the  same  policy.  All  of  said  property 
was  situate  in  a  two-story  building,  described  in  the  policy,  and 
all  was  destroyed  by  fire  within  the  period  covered  by  said  insur- 
ance contract.  Said  policy  contains  a  stipulation  that  it  shall  be 
void  and  of  no  effect  ''if  the  property  be  a  stock  of  merchao- 
dise,  and  the  same  or  any  part  thereof  be  or  become  mortgaged,'^ 
unless  consent  in  writing  is  indorsed  by  the  company  on  the 
policy.  It  is  shown  that  at  the  time  the  insurance  was  effected 
a  chattel  mortgage  existed,  executed  by  plaintiff  to  D.  B.  Fisk 
&  Co.,  of  Chicago,  Illinois,  on  her  "stock  of  millinery  goods 
and  show  cases,  shelving,  etc.,'^  to  secure  the  payment  of  four 
hundred  and  fourteen  dollars  from  plaintiff  to  said  Fisk<&  Co.; 
and  it  appears  to  be  conceded  that  said  millinery  goods  were 
the  same  as  mentioned  in  the  policy.  In  answer  to  the  com- 
plaint, defendant  alleges  that,  in  obtaining  said  contract  of 
insurance,  plaintiff  "covenanted  and  agreed  that  her  application, 
statement,  and  representation  in  procuring  said  insurance  should 
be  considered  a  part  of  said  contract  and  her  warranty,  and  that 
any  concealment  or  omission  to  make  known  every  fact  material 
to  the  risk,  either  verbally  or  in  writing,  should  render  said 
policy  void;  and  plaintiff  covenanted  and  agreed  that  if  she 
was  not  the  sole  and  unconditional  owner  of  the  property,  or 
if  the  property  be  a  stock  of  merchandise,  and  the  same  or  any 
part  thereof  be  or  become  mortgaged  or  otherwise  encumbered, 
then  said  policy  should  be  void  and  of  no  effect,  unless  consent 
in  writing  was  indorsed  by  this  defendant  on  said  policy,  con- 
senting to  insure  a  stock  of  merchandise  mortgaged  or  other- 
wise encumbered;"  and  that,  when  plaintiff  applied  for  said 
insurance,  said  stock  of  merchandise  was  encumbered  by  a 
chattel  mortgage,  describing  the  same  as  above. 

Plaintiff,  by  replication,  met  this  defense  by  averments  as 
follows:  "Plaintiff  further  states,  by  way  of  further  reply 
to  the  defense  set  up  in  defendant's  answer,  that  the  defendant 
is  estopped  and  ought  not  to  be  heard  to  allege  or  attempt  to 
prove  that  the  property  covered  by  said  contract  of  insurance^ 
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or  any  part  thereof,  was,  at  the  time  said  contract  was  issued, 
■covered  by  a  chattel  mortgage,  or  any  encumbrance  whatever, 
to  D.  B.  Fisk  &  Co.,  of  Chicago,  Illinois,  or  any  other  place, 
or  to  any  one  else;  for  that  this  plaintiff  made  no  written  or 
verbal  application  to  the  defendant  herein  for  said  contract  of 
insurance;  neither  did  she  make  any  representation  or  statement 
to  it  whatever;  neither  did  the  defendant,  or  said  agent  who 
solicited  said  insurance,  make  any  inquiry  as  to  a  chattel  mort- 
gage on  said  property,  or  any  portion  thereof;  neither  did 
plaintiff  have  any  information  from  said  agent,  or  any  one  else, 
that  if  said  property,  or  any  part  thereof,  was  mortgaged,  that 
it  would  invalidate  her  contract  of  insurance.  That,  if  said 
contract  of  insurance  was  issued  on  the  application  or  represen- 
tation or  statement  of  any  one,  it  was  on  the  application  and 
representations  of  one  William  Courtnay,  who  was  the  duly 
authorized  agent  of  the  defendant,  and  that  upon  the  statement, 
application,  and  representation  of  their  said  agent  they  so 
issued  said  contract  of  insurance,  and  received  said  premium  so 
paid,  and  that  so  acting  upon  the  statement,  representation,  and 
application  of  their  said  agent,  they  are  bound  thereby,  and 
cannot  be  heard  to  deny  his  acts,  to  defeat  the  rights  of  this 
plaintiff.''  It  appears  that  plaintiff  paid  defendant,  through 
said  agent  Courtnay,  one  hundred  and  five  dollars,  as  consider- 
ation for  said  insurance. 

It  is  contended  that  the  existence  of  said  mortgage  on  said 
millinery  goods,  without  consent  of  defendant  indorsed  on  the 
policy,  rendered  the  policy  void;  and,  while  it  does  not  appear 
upon  what  particular  ground  the  court  below  granted  the 
motion  for  nonsuit,  no  doubt  this  was  considered  as  the  vital 
question  in  the  case. 

In  considering  this  ground,  two  propositions  naturally  sug- 
gest themselves:  — 

First.  If  the  policy  was  made  void  by  reason  of  the  exist- 
ence of  said  mortgage  on  said  merchandise,  without  consent  of 
defendant,  was  the  policy  void  as  to  other  property  covered 
thereby,  which  was  neither  mortgaged  nor  forbidden  to  be 
mortgaged,  by  the  terms  of  the  policy?  If  the  contract  is 
severable,  and  a  condition  was  broken  as  to  the  status  of  a  par- 
ticular class  of  property,  upon  which  a  separate  amount  of  rLsk 
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was  placed^  so  that  the  insurance  failed  thereon,  it  does  not 
follow,  as  a  proposition  of  law,  that  this  fact  voided  the  policy 
as  to  other  property  upon  which  a  specific  sum  of  insurance  wa& 
placed,  and  as  to  which  no  condition  is  alleged  to  have  been 
broken.     The  question  then  arises,  was  this  contract  of  insur- 
ance a  severable  and  separate  risk  on  each  class  of  property 
mentioned,  or  an  entirety?     The  premium  was  paid,  as  appears 
by  the  terms  of  the  policy,  in  oue  sum,  without  designating 
therein  the  specific  amounts  of  premium  required  on  each  risk 
stated.     But  there  is  no  showing  that  in  estimating  the  charge 
for  this  insurance  the  total  amount  of  premium  was  not  arrived 
at  by  casting  together  the  amount  required  for  each  separate 
risk  stated  in  the  policy.     Nor  is  it  even  urged  that,  because 
the  premium  paid  for  these  several  amounts  of  insurance  was 
paid  in  one  aggregate  sum  of  one  hundred  and  five  dollars,  it 
in  any  manner  indicates  that  the  contract  was  to  be  regarded  as 
an  entirety.     Nor  is  it  in  any  manner  shown  or  contended  that 
the  other  several   risks  would  not  have  been  taken  unless  said 
"millinery  goods"  were  included,  or  that  said  goods   in  any 
manner  operated  as'an  inducement  to  place  the  several  amounts 
of  insurance  on  the  other  classes  of  proj^erty  covered  by  said 
policy.     The  clause  of  the  policy  prohibiting  a  mortgage  on 
property  insured  thereby  related  to  merchandise  only,  and  pro- 
vides that  "if  the  property  be  a  stock  of  merchandise,  and  the 
same,  or  any  part  thereof,  be  or  become  mortgaged  or  otherwise 
encumbered,"  this  policy  shall  be  void  and  of  no  effect.     There 
is  no  contention  that  the  assured  was  guilty  of  any  misrepre- 
sentation, concealment,  or  evasion  as  to  any  inquiry  made  by 
the  company's  agent  concerning  the  property  insured,  or  any 
part  of  it,  when  the  insurance  was  placed  thereon,  or  at  any 
other  time.     It  is  admitted  that  nothing  of  that  nature  occurred, 
because  the  proof  offered  by  the  plaintiff  is  to  that  effect,  and 
every  fact  which  the  evidence  tends  to  prove  is  admitted  as 
proved  on  motion  for  nonsuit.     (3  Estee's  Pleadings,  §  4782; 
Hayue  on  New  Trial  and  Appeal,  §  117.)     In  view  of  the 
facts,  as  shown  and  admitted  on  the  motion,  it  would  appear  to 
be  a  strained  construction  to  hold  that,  because  the  millinery 
goods  mentioned  in  said  policy  were  mortgaged  when  the  insur- 
ance was  placed  thereon,  therefore  defendant  was  not  liable  on 
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the  contract  as  to  specific  amounts  of  insurance  placed  on  other 
property,  not  at  all  affected  bj  the  clause  of  the  policy  prohibit- 
ing mortgage  of  merchandise  insured.  (Curtis  v.  Leavitt,  15 
X.  Y.  9;  Quarrier  \.  Peabody  Ins.  Co.  10  W.  Va.  507;  27 
Am.  Rep.  582 ;  Clark  v.  New  England  etc.  Iris,  Co,  6  Cush. 
342;  53  Am.  Dec.  44;  Hartford  Fire  Ins.  Co.  v.  Walsh,  54 
111.  164;  5  Am.  Rep.  115;  Loehner  v.  Home  ifut.  Lis.  Co.  17 
Mo.  247;  Koontz  v.  Hannibal  do.  Ins.  Co.  42  Mo.  126;  97 
Am.  Dec.  325 ;  Plioenix  Ins.  Co.  v.  Laiarence,  4  Met.  [Ky.]  9 ; 
81  Am.  Dec.  521.)  It  seems  to  us  that  the  terms  of  the  policy, 
placing  specific  amounts  of  insurance  on  distinct  and  separate 
parcels  of  property,  and  inserting  a  prohibition  against  mort- 
gage as  to  merchandise  alone,  would  point  to  a  contrary  con- 
struction as  indicative  of  the  intention  of  the  parties;  and  we 
think  the  court  below  should  have  held  that  the  existence  of 
the  mortgage  on  the  merchandise  mentioned  in  the  policy  did 
not  invalidate  the  several  amounts  of  insurance  placed  on  otixer 
classes  of  property,  to  which  the  clause  forbidding  the  mort- 
gage did  not  apply.  It  is  not  the  spirit  of  the  law  to  favor  or 
enlarge  forfeitures  by  loose  and  liberal  construction  to  that  end. 
The  rule  of  law  is  just  the  converse  of  that  proposition.  {3Iutual 
Assurance  Society  v.  Scottish  Union  &  Nat.  Ins.  Co.  84  Va.  116 ; 
10  Am.  St.  Rep.  819;  Paid  v.  Traveler's  Ins.  Co.  112  N.  Y. 
472;  8  Am.  St.  Rep.  758;  Queen  Ins.  Co.  v.  Young,  86  Ala. 
424;  11  Am.  St.  Rep.  51;  Utter  v.  Traveler's  Ins.  Co.  65  Mich. 
545;  8  Am.  St.  Rep.  913.)  A  question  involved  in  Roclieleau 
y.  Boyle,  11  Mont.  472,  called  into  application  the  same  princi- 
ples wherein  is  quoted  the  observations  of  Judge  Story  in  United 
States  V.  Bradley,  10  Peters,  360,  where  he  states  the  rule  and 
distinctions,  also  citing  other  cases  to  the  same  eflect.  It  follows 
on  this  view  of  the  case,  even  if  the  policy  was  held  to  be  void 
as  to  said  merchandise,  by  reason  of  the  existence  of  the  mortgage 
thereon,  the  motion  for  nonsuit  should  have  been  overruled,  and 
the  case  submitted  to  the  jury,  with  proper  instructions,  so  con- 
struing the  |X)licy.  The  construction  which  we  hold  as  proper, 
we  observe,  is  the  same  as  defendant  placed  upon  the  policy 
in  its  negotiation  with  plaintiff  for  settlement  of  said  loss,  as 
will  be  shown  in  the  treatment  of  another  branch  of  the  case, 
below. 
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Secondly.  The  question  arises  whether,  under  the  pleadings 
and  facts  shown,  said  policy  ought  to  be  held  void  as  to  said 
merchandise  because  of  said  mortgage  existing  thereon  when 
the  insurance  contract  was  made.  The  mortgage  had  been  on 
record  in  the  public  recorder's  office  for  Custer  County,  at  Miles 
City,  where  said  property  was  situate,  for  a  period  of  about  six 
months  prior  to  the  issuance  of  the  policy.  As  the  case  stood 
when  motion  for  nonsuit  was  made  and  granted,  it  was  in  evi- 
dence, and  admitted,  that  defendant  contracted  said  insurance 
through  its  agent,  who  sent  a  person  to  the  premises  of  plaintiflT 
to  examine  the  property  insured,  in  contemplation  of  effecting 
such  insurance,  which  examination  was  made,  and  the  policy 
was  thereupon  issued;  that  plaintiff  was  present  when  such 
examination  was  made,  and  also  consulted  the  company's  agent 
at  his  office  in  respect  to  said  insurance,  and  no  inquiry  was 
made  by  the  company's  agent,  nor.  any  representation  by  the 
assured  as  to  whether  the  property  about  to  be  insured,  or  any 
part  of  it,  was  mortgaged.  Nor,  in  the  negotiation  for  said 
insurance,  was  plaintiff  informed  that,  if  a  mortgage  existed  oa 
said  merchandise,  defendant  would  not  take  the  risk;  nor  that 
defendant  would  insert  a  clause  in  the  policy  about  to  be  issued, 
making  the  same  void  if  a  mortgage  existed  on  said  merchan- 
dise; that  after  said  examination,  with  plaintiff  present,  and 
opportunity  for  inquiry  on  the  part  of  defendant  as  to  all  con- 
ditions affecting  said  property,  defendant,  through  its  agent, 
issued  said  policy  and  received  therefor  the  consideration  of  one 
hundred  and  five  dollars. 

If  this  policy  was  void  because  of  said  chattel  mortga.^e,  then 
it  was  never  in  force  at  all  on  said  merchandise.  Defendant 
claims  in  defense  of  this  action  that  the  policy  was  void  as  to 
all  property  mentioned  therein.  If  this  be  so,  then  defendant 
negotiated  with  plaintiff  for  said  insurance,  examined  her  prop- 
erty, pretended  to  insure  the  same,  and  received  one  hundred 
and  five  dollars  from  her  as  consideration  for  such  insurance, 
and  delivered  her  a  policy  which  was  void  the  instant  it  was 
issued,  and  no  liability  of  defendant  went  out  with  it  at  all.  It 
is  the  same  as  to  the  merchandise,  if  the  policy  is  held  only  void 
as  to  ihut.  Defendant  examined  the  merchandise,  represented 
that  it  would  place  insurance  thereon,  pretended  to  place  iosur- 
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ance  thereon,  received  payment  as  consideration  therefor,  and 
delivered  plaintiff  a  policy  which  carried  no  liability  for  the 
pretended  insurance  on  said  merchandise,  according  to  defend- 
ant's position  in  this  case.  If  this  be  true,  the  consistent, 
logical  result  of  the  proposition  would  seem  to  be  that  defend- 
ant assumed  and  negotiated  with  plaintiff  to  insure  her  prop- 
erty, promised  in  the  negotiation  to  place  a  certain  risk  upon  it, 
for  a  certain  consideration,  investigated  the  condition  of  the 
property  as  far  as  defendant  saw  fit  to  do,  and  then  went 
through  the  formality  of  pretending  to  issue  a  policy  providing 
such  insurance,  and  in  fact  delivered  her  a  paper  which  was 
Toid  the  very  instant  it  was  issued,  and  in  no  manner  effected 
the  purpose  whfch  defendant  pretended  it  would  effect.  Accord- 
ing to  defendant's  position,  only  one  condition  of  said  contract 
of  insurance  was  ever  in  force,  and  that  was  the  clause  provid- 
ing that,  inasmuch  as  a  portion  of  the  property  which  defendant 
pretended  to  insure  was  mortgaged — a  fact  which  existed  and 
had  not  been  made  a  condition  of  the  agreement  as  negotiated  — 
the  policy  was  entirely  void  ab  initio.  If  this  interpretation  is 
the  proper  one  to  be  upheld  by  the  court,  its  result  is  that  plaint- 
iff^ negotiated  for  insurance  on  her  property,  truly  answering  to 
all  inquiries  that  were  made  concerning  it;  defendant  promised 
to  place  a  risk  upon  it  for  a  certain  consideration,  and  received 
one  hundred  and  five  dollars  from  plaintiff  for  a  paper  which 
provided  that  she  had  no  insurance — and  this  result  was  not 
according  to  the  negotiations,  because  no  inquiry  was  made  as 
to  a  mortgage ;  no  mention  was  made  that  the  company  would 
not  take  a  risk  on  mortgaged  property.  The  condition  of  the 
policy  is  that  it  shall  be  void  and  of  no  effect  if  the  property 
insured  be  merchandise,  "and  be  or  become  mortgaged"  with- 
out the  written  consent  of  the  company  indorsed  on  the  policy, 
implying  that  the  company  may,  in  prosecuting  its  business, 
consent  to  take  risks  on  mortgaged  property.  But  in  this  case 
defendant's  proposition  amounts  to  this :  That  it  proposed  to 
plaintiff  to  take  a  risk  on  her  property,  which  was  mortgaged, 
with  the  instrument  creating  the  mortgage  recorded  in  the  publio 
irecorder's  office,  and  received  consideration  for  taking  such  risk, 
and  pretended  to  issue  a  policy  binding  itself  for  such  insurance, 
but  did  not  consent  to  take  such  risk  on  mortgaged  property. 
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It  seems  to  us  that  it  would  be  unjust  to  the  insurer,  as  well 
as  the  assured,  to  put  such  a  construction  on  the  transaction. 
It  would  be  imputing  turpitude  to  the  conduct  of  defendant 
which  the  transaction  hardly  warrants,  when  we  consider  the 
conduct  of  the  parties  at  the  time  the  insurance  contract  was 
made,  as  shown  by  the  evidence.  It  would  be  assuming  that 
the  defendant  was  in  such  case  obtaining,  or  attempting  to 
obtain,  money  of  plaintiff,  under  unscrupulous  business  methods, 
wliicli  fall  but  little  short  of  false  pretense;  for  it  is  proper,  in 
considering  the  effect  of  defendant's  negotiating  insurance  on 
property,  and  receiving  consideration  therefor,  to  assume  that 
defendant's  managers  and  agents  know  that  mortgages,  both  of 
real  and  personal  property,  are  lawful,  and  that  not  a  few  exist, 
as  shown  by  the  public  records;  and,  further,  that  they  are  fully 
acquainted  with  the  conditions  of  the  policy  proposed  to  be 
issued.  Having  that  knowledge,  tliey  know  that  where  they 
pretend  to  write  a  risk  on  mortgaged  proj)erly,  if  such  risk  is 
void  by  reason  of  such  mortgage,  they  are  obtaining  money 
without  giving  any  insurance  therefor,  and  without  making 
known  to  the  assured  that  fact  until  after  the  transaction  is 
^completed,  and  that  knowledge  is  conveyed  only  by  way  of 
handing  the  assured  a  void  policy.  The  only  answer  to  this  is 
that  the  assured  may  ascertain  that  fact  by  reading  the  policy. 
The  least  that  can  be  said  of  the  transaction,  in  this  view,  is 
that  it  would  amount  to  an  attempt  to  obtain  the  consideration 
without  giving  any  liability  therefor,  in  case  the  property  was 
of  that  class  upon  which  a  mortgage  was  forbidden  without 
consent,  and  a  mortgage  existed  thereon.  In  such  case,  that 
construction  of  the  transaction  would  imply  a  scheme  to  obtain 
the  consideration,  and  if  the  assured  happened  not  to  observe 
such  condition,  making  the  policy  void,  and  no  loss  occurred, 
the  consideration  would  be  acquired  without  giving  any  risk. 
On  the  other  hand,  if  a  loss  occurred,  the  policy  could  be 
repudiated  as  void,  and  thus  get  the  consideration  and  escape 
liability.  The  situation  further  involves  the  misleading  of  the 
one  pretended  to  be  insured  into  the  belief  that  the  property  in 
question  was  insured,  when  in  fact  it  was  not,  and  thus  not  only 
so  contriving  as  to  get  pay  for  the  risk  without  assuming  it,  but 
doing  the  more  grievous  wrong  of  leading  the  party  honestly 
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seeking  and  paying  for  insurance  into  sufiering  the  entire  Ios3 
of  the  things  proposed  to  be  insured  in  the  transaction. 

We  do  not  conclude  that  such  was  the  method  of  transacting 
business  on  the  part  of  defendant^  nor  its  intention  in  the  trans- 
action. As  before  observed,  the  terras  of  this  policy  imply  that 
defendant  may  consent  to  insure  mortgaged  property  of  the  class 
forbidden  to  be  mortgaged,  without  such  consent;  and  we  hold 
that,  under  the  state  of  facts  shown,  defendant,  by  writing  the 
insurance  on  said  merchandise  without  inquiry  as  to  the  mort- 
gage thereon,  did  consent  to  take  the  risk  on  the  goods  under 
mortgage  as  eSectually  as  if  consent  had  been  indorsed  on  the 
policy.  This  consent  was  in  writing  insurance  on  mortgaged 
property  without  inquiry,  and  receiving  consideration  therefor. 
{JEtna  do.  Ins.  Co.  v.  Olmstead,  21  Mich.  246 ;  4  Am.  Hep.  483 ; 
Morrison  v.  Tennessee  etc.  Ins.  Q>.  18  Mo.  262 ;  59  Am.  Dec.  299.) 
In  one  portion  of  plaintiff's  replication,  there  is  a  denial  that 
said  merchandise  was  under  mortgage,  as  alleged  by  defendant. 
Counsel  explained  that  this  denial  was  made  by  reason  of  a 
theory  of  counsel  formerly  in  the  case,  that  under  certain 
decisions  the  instrument  which  purported  to  be  a  mortgage  was 
not  a  mortgage  on  said  property.  Inasmuch,  however,  as  that 
theory  seems  to  have  been  abandoned,  and  the  instrument  has 
been  treated  as  a  mortgage  by  plaintiff's  counsel,  we  think  such 
denial  should  be  stricken  from  the  replication.  If  this  variance 
was  the  ground  upon  which  the  court  below  concluded  the  non- 
suit should  be  granted,  the  ground  of  the  ruling  should  have 
been  signified,  so  that  plaintiff  may  have  had  an  opportunity  to 
remove  the  variance  by  amendment.  (Code  Civ.  Proc.  §§  112, 
113.)  But  it  does  not  appear  in  the  record  that  the  court 
granted  the  motion  for  nonsuit  on  that  ground. 

Defendant  raises  the  further  objection  that  it  was  not  fur- 
nished with  proofs  of  loss  as  required  by  the  policy.  It  is  set 
up  in  the  pleadings  on  behalf  of  plaintiff,  and  shown  by  testi- 
mony introduced  on  her  part,  that  defendant's  adjusting  agent, 
on  two  occasions,  soon  afler  the  fire,  took  examinatioiiB  of 
defendant,  she  answering  under  oath,  in  respect  to  said  fire,  and 
the  property  destroyed,  entering  into  details  as  to  all  items  and 
values  thereof;  that  these  examinations  were  reduced  to  writ- 
ing, and  subscribed  and  sworn  to  by  plaintiff;  that  defendant's 
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said  adjusting  agent  referred  to  them  as  ^proofs  of  loss"  and 
required  plaintiff  to  obtain   duplicate  bills  of  her   goods  so 
de^itroyedy  which  she  obtained,  and  delivered  the  same  to  said 
agent ;  that  he  stated  to  plaintiff  that  nothing  more  was  required, 
and  that  she  would  hear  from  the  company  inside  of  a  month 
or  two,  that  by  defendant's  conduct,  through  said  agent,  plaint- 
iff was  led  to  believe  it  accepted  said  examinations,  and  matters 
so  furnished  therewith,  as  sufficient  proofs  of  loss;  that  defend- 
ant's said  adjusting  agent  offered  to  pay  the  loss  on  all  of  the 
property  covered  by  said  policy,  except  that  sustained  on  the 
millinery  goods,  and  also  offered  to  exceed  the  amounts  written 
on  the  other  classes  of  property,  offering  plaintiff  one  thousand 
dollars  in  settlement  of  the  loss  sustained  under  said  policy; 
and,  in   relation  to  this  proof,  there  is  no  testimony  showing 
that  such  offer  was  made  by  defendant,  as  a  compromise  or  to 
"  purchase  peace,"  or  with  any  reservation  or  condition  whatever 
in  respect  to  said  offer.     In  addition  to  these  facts,  it  appears  that 
after  defendant  had  communicated  to  plaintiffs  its  refusal  to  settle 
said  loss,  and  denial  of  all  liability  on  said  policy,  plaintiff  served 
on  defendant,  at  its  office  in  Chicago,  other  formal  proofs  of  loss, 
as  required  by  the  policy.     The  latter  proofs  of  loss,  however, 
were  not  served  on  defendant  within  sixty  days  after  the  loss  oc- 
curre<l,  as  provided  in  the  policy,  and  defendant  claims  that,  there- 
fore, no  proofs  of  loss  were  furnished.     If  that  state  of  facts  be 
true,  it  follows,  without  question,  that  the  first  examinations  and 
duplicate  bills  furnished  were  accepted  by  defendant  as  sufficient 
proofs  of  loss.     Defendant  was  certainly  com})etent  to  accept  as 
sufficient  any  proofs  of  loss  it  saw  fit,  even  though  the  proofs 
furnished  were  not  exactly  like  the  ones  called  for  by  the  policy, 
and  that  it  expressly  accepted  said  papers  and  examinations  as 
sufficient  proofs  of  loss  is  admitted,  as  the  case  stands,  when  the 
motion  for  nonsuit  was  made  and  ruled  on,     {Badger  v.  Phoenix 
Lis,  Co,  49  Wis.  396;  Searle  v.  DweUing-Hotise  Ins,  Go,  152 
Mass.  263 ;  Graves  v.  Merchants^  etc  Iiis,  Go.  82  Iowa,  637.) 

Finding  no  grounds  sufficient  to  justify  an  order  of  nonsuit, 
it  will  be  ordered  that  the  judgment  entered  by  the  trial  court 
be  reversed,  and  the  cause  remanded  for  new  trial. 

BeoersedL 
Blake,  C.  J.,  and  Db  Witt,  J.,  concur. 
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JCiNBS  IHD  MmiMO — Advene  claim — Jurisdiction. — In  an  action  brongbt  npon  an 
adverse  claim  under  section  2326  of  the  United  States  Bevised  Statutes,  tbe  trial 
court  has  no  jurisdiction  to  revie\r  the  action  of  the  officers  of  the  land  depart- 
ment in  holding  that  a  plat  and  adverse  claim  conformed  to  their  rules. 

Saxk — Same — Pleading,  — In  an  action  upon  an  adyerse  claim  it  is  not  necessary 
that  it  be  alleged  in  the  complaint  that  the  action  was  brought  in  respect  to  the 
property  mentioned  in  the  adyerse  claim. 

BiME — Same — Variance  betioeen  complaint  and  adverse  eiaim^ — A  Tariance  in 
the  description  of  the  premises,  as  contained  in  the  complaint  and  adverse 
claim,  which  consists  in  giving  the  general  course  of  the  last  line  of  plaintiff's 
claim  as  southwest  in  the  adverse  claim,  when  it  should  have  been  southeast  as 
given  in  the  complaint,  is  harmless,  where  the  place  of  beginning  is  designated 
as  the  terminus  of  such  last  line. 

Baxb — Same —  Variance.  —  Where  the  lengths  of  the  side  and  end  lines  of  plaint- 
iffs claim  are  reduced  in  the  description  given  in  the  complaint  from  that  given 
in  the  adverse  claim  the  variance  is  immaterial  where  it  appears  that  the  defend- 
ant's claim,  which  is  also  described  in  the  complaint,  is  wholly  within  the  bound- 
aries of  plaintiffs  claim. 

Same — Sama — Si^iency,  — The  court  assuming  Jurisdiction  to  inquire  whether 
the  adverse  claim  in  the  case  at  bar  had  been  framed  in  accordance  with  section 
2826  of  the  United  States  Bevised  Statutes,  and  the  regulation  of  the  general 
land  office,  requiring  that  the  plats  filed  in  support  of  an  adverse  claim  must 
be  made  from  an  actual  survey  by  a  United  States  deputy  surveyor,  held,  that 
where  application  for  a  patent  is  made  at  a  time  when  it  is  impossible  to  secure 
a  snrvey  of  a  claim  adverse  thereto,  on  account  of  great  depth  of  snow,  the 
adverse  claimant  might  show  the  nature,  boundaries,  and  extent  of  his  adverse 
claim,  as  nearly  as  practicable  from  information  within  his  reach. 

Appeal  from  Seventh  Judicial  District y  Yellowstone  County. 

Action  upon  an  adverse  claim  to  determine  right  to  posses- 
sion of  mining  premises.  Nonsuit  granted,  and  judgment 
entered  for  defendant  by  Milburn,  J.     Reversed. 

Luce  &  LuGCy  for  Appellants. 

Afler  the  evidence  of  the  plaintiffs  had  been  introduced  and 
their  case  closed,  the  court  of  its  own  motion  found  for  the 
defendant  for  the  reasons:  First  That  the  court  did  not  have 
jurisdiction.  Second.  That  the  plaintiffs  had  not  made  out  a 
prima  fade  case,  one  of  the  defects  being  tlie  variance  in  the 
description  of  the  property  in  the  adverse  claim  and  the 
description  in  the  amended  complaint.  The  plaintiffs  then 
asked  leave  to  amend  the  complaint  to  conform  to  the  evideuce^ 
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winch  the  court  refused  and  rendered  judgment  for  the  defend- 
ant dismissing  the  action.  The  court  apparently  intended  to 
try  the  question  as  to  the  sufficiency  of  the  adverse  claim 
filed  in  the  land  office  and  not  the  true  question  at  issue, 
namely:  the  right  to  the  possession  of  the  mining  property  in 
question.  The  department  of  the  interior  tries  the  question  as 
to  the  sufficiency  and  validity  of  an  adverse  claim^  and  the 
courts  try  the  question  of  the  right  to  possession.  (U.  S.  Rev* 
Stats.  §§  2325,  2326 ;  Bell  v.  Aiken,  4  Copp's  Land  Owner, 
66;  Owens  v.  Stevens,  9  Copp's  Land  Owner,  190;  Bowdie 
Tunnel  etc,  Co.  v.  Bechtol  etc.  Co.  1  Copp's  Land  Owner,  595.) 
When  the  court  takes  jurisdiction  all  proceedings  in  the  land 
office  must  cease  {Antliony^s  Case,  9  Copp's  Land  Owner,  164; 
SU  Lawi'ence  Min.  Co.  v.  Albion  Co.  10  Copp's  Land  Owner,  51); 
and  that  whether  adverse  claim  is  in  prescribed  form  or  not. 
{Breilel  v.  McMaster,  10  Copp's  Land  Owner,  306.)  Even 
where  the  adverse  claim  was  dismissed  for  irregularity.  {Brettd 
V.  McMasier,  10  Copp's  Land  Owner,  322.  See,  also,  Wheeler's 
Case,  7  Coj)p'8  Laud  Owner,  130,  as  to  what  the  department 
held  to  be  sufficient  adverse  claim.)  The  court  clearly  erred  in 
holding  that  it  had  no  jurisdiction,  as  the  pleadings  showed 
that  the  defendant  had  appeared  in  the  action,  and  the  allega- 
tions of  the  complaint  were  sufficient.  (Mont.  Comp.  Stats. 
§  366,  p.  266 ;  MaUingly  v.  Lercisohn,  8  Mont.  259 ;  U.  S.  Rev, 
Stats.  §§  2325,  2326.)  And  no  other  court  has  jurisdiction. 
(See  Bowdie  Tunnel  etc.  Co.  v.  BecIUol  etc.  Co.,  Bell  v.  Aikeri^ 
Owens  V.  Stevens,  and  Anthony's  Case,  supra.)  When  the 
application  for  patent  is  made  at  a  time  when  it  is  impossible 
to  secure  a  survey  of  the  adverse  claim,  the  adverse  claimant 
may  show  the  nature,  extent,  and  boundaries  otherwise  than  by 
a  certified  plat  of  survey.  (Philadelphia  Min.  Co.  v.  Finley,  10 
Copp's  Land  Owner,  340;  J.  S.  Wallace,  8  Copp's  Land 
Owner,  188.)  The  testimony  of  the  witness  who  surveyed  the 
Silver  Queen  and  Lake  Superior  Claims,  shows  that  the  Lake 
*  Superior  includes  the  whole  of  the  Silver  Queen,  and  that  the 
Lake  Superior  stakes  were  found  when  the  survey  of  the  Silver 
Queen  was  made.  It  appears  in  evidence  that  the  northwest, 
southeast,  and  southwest  location  corners  of  the  Silver  Queen 
are  also  the  location  corners  of  the  Lake  Superior  Lode  and 
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that  the  northeast  corner  was  not  found,  but  that  it  was  near 
the  northeast  corner  of  the  Lake  Superior.  No  evidence  could 
have  greater  weight  to  show  the  conflict,  and  that  the  Silver 
Queen  is  embraced  by  the  Lake  Superior,  than  that  contained 
in  the  official  survey  for  patent  of  the  Silver  Queen  Lode. 
The  lower  court  found  that  the  proof  on  behalf  of  the  plaintiffs 
showed  that  the  laud  described  in  the  complaint  was  not  the 
mining  ground  referred  to  and  described  in  the  adverse  claim. 
A  bare  comparison  of  the  proofs  with  the  adverse  claim  will 
show  that  the  identical  mining  claims  are  meant,  and  that  the 
data  for  the  survey  of  the  Lake  Superior  Lode  was  the  matter 
that  is  contained  in  the  adverse  claim. 

It  is  true  one  course  is  designated  as  "  thence  southwest  600 
feet  to  the  place  of  beginning,"  and  while  it  seems  that  it 
might  have  been  more  properly  southeast,  still  the  other  courses 
are  correct,  and  the  declaratory  statement  refers  to  the  location 
of  the  Young  America,  and  the  starting  point  of  the  bounding 
courses  is  described  as  a  "stake  stauding  on  the  easterly  side 
line  of  Young  America  Lode  about  500  feet  from  its  northeast 
corner,"  etc.  It  was  a  call,  therefore,  to  run  from  one  known 
monument  to  another,  and  in  such  cases  the  course  gives  way 
and  the  call  for  fixed  monuments  is  observed.  The  course  called. 
for,  therefore,  was  wholly  immaterial,  for  it  was  a  call  for  an 
end  line  from  one  established  corner  to  another.  {Ayers  v. 
Watson,  113  U.#S.  694,  605;  Preston  v.  Botomar,  6  Wheat. 
680;  Wagmblast  v.  Washburn,  12  Cal.  209,  212;  Wendell  v. 
Jackson,  8  Wend.  190;  22  Am.  Dec.  635;  Piercy  v.  Orandall, 
34  Cal.  334,  344;  Serrano  v.  Rawson,  47  Cal.  62;  Duryea  v. 
Bouclier,  67  Cal.  141;  Gleeson  v.  Mining  Co.  9  Morr.  Min.  Rep. 
429;  Gamer  v.  Glenn,  8  Mont.  371;  MetcaJf  v.  Prescoit,  10 
Mont.  283;  Upton  v.  Larkin,  7  Mont.  449.)  How  the  court 
below  could  have  had  the  slightest  doubt  as  to  the  identity  of 
the  land  described  in  the  complaint  with  that  described  in  the 
adverse  claim  it  is  hard  to  understand;  for  both  in  the  com- 
plaint and  in  the  adverse  claim  the  Silver  Queen  is  described 
as  being  wholly  within  the  Lake  Superior  Claim,  and  the  latter, 
both  in  the  complaint  and  in  the  adverse  claim,  is  described 
with  reference  to  the  Young  America  and  the  Homestake  Min- 
ing Claims,  both  of  which  it  adjoins. 
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Savage  Jc  Day,  for  Respondent. 

The  ruling  of  theooart  below  is  based  upon  two  propositions: 
Firstj  that  no  adverse  claim  was  filed  according  to  the  reqaire- 
ments  of  the  Revised  Statates  of  the  United  States;  and  second^ 
that  the  action  was  not  being  prosecuted  in  support  of  the 
alleged  adverse  claim  filed.  The  first  proposition  brings  up  for 
consideration  the  question  as  to  the  right  of  the  court  in  a  case 
of  this  character  to  consider  the  suflBciency  of  the  alleged  adverse 
claim  filed  in  the  land  office.  The  very  basis  of  this  action  is 
the  filing  of  an  adverse  claim  in  the  proper  land  office  within 
the  proper  time,  complying  with  the  reqairem^ts  of  the  statute. 
When  the  alleged  adverse  claim  is  presented  to  the  land  office, 
the  officers  simply  coasiJer  the  sufficiency  of  form  and  not  of 
substance,  and  treat  the  claim  presented,  for  the  purposes  of  the 
examination,  as  a  pleading  on  general  demurrer.  {Jenny  Lind 
Min.  Co,  v.  Eureka  Min,  Co.  Copp's  U.  S.  Min.  Laws  and 
Decisions,  1873-1874,  p.  173;  Weeks'  Mineral  Lands,  §  144.) 
Having  determined  that  the  adverse  claim  is  sufficient  in  form, 
the  contest  is  then  referred  to  the  court  for  determination.  The 
action  being  brought  in  support  of  an  adverse  claim,  it  becomes 
a  jurisdictional  question  with  the  court  whether  the  require- 
ments of  the  statute  in  relation  to  the  filing  of  such  claims  have 
been  complied  with,  and  the  plain tifi*s  must  allege  and  prove  a 
full  compliance  in  order  to  stay  the  issuance  q/*  a  patent  to  the 
applicant,  or  to  try  the  right  of  the  applicant  to  that  patent 
(MaUingly  v.  Lewisohn,  8  Mont.  259;  MardiaU  Silver  Min.  Co. 
v.  KirUeyy  12  Colo.  410.)  The  first  requirement  of  section  2326 
of  the  Revised  Statutes  of  the  United  States  relative  to  adverse 
claims,  is  that  the  papers  filed  must  show  the  ''nature,  bound- 
aries, and  extent  of  the  adverse  claim.''  The  general  land  office 
has  promulgated  the  rule  for  the  government  of  its  officers  that 
the  boundaries  and  extent  of  the  claim  can  be  shown  only  by  a 
2)lat  made  from  an  actual  survey  by  a  United  States  deputy  min- 
eral surveyor,  etc.  This  requirement  was  not  complied  with, 
nor  was  there  any  application  made  to  the  land  office  for  leave 
to  file  other  papers  than  those  required.  Conceding,  however, 
that  the  plats  and  affidavits  attached  to  the  alleged  adverse 
claim  sufficiently  comply  with  the  regulations  of  the  land  office 


12  Mont.]  Hoffman  v.  Beecheb.  493 

to  entitle  tliem  to  I)e  filed,  the  defects  appearing  upon  the  face 
of  the  adverse  claim  are  sufficient  to  show  that  the  papers  filed 
as  the  alleged  adverse  cjaim  do  not  correctly  set  forth  the 
^^nature,  boundaries  and  extent"  of  the  claim  as  located,  and 
are  inaccurate  and  unreliable.  One  of  the  objects  of  the  require- 
ments that  the  adverse  claim  shall  show  correctly  the  nature, 
boundaries  and  extent  of  the  claim  is  that  the  court  may 
determine  the  claimant's  right  thereto,  and  if  he  is  found  entitled 
to  it  a  patent  will  be  issued,  describing  the  claim  as  it  is  thus  set 
forth.  In  construing  these  various  conflicting  descriptions  to  be 
found  in  the  papers  offered  in  evidence  to  show  the  filing  of  an 
adverse  claim,  the  location  notice  as  recorded,  being  the  basis  of 
the  claimant's  right,  must  govern,  and  must  be  given  the  same 
effect  as  any  other  muniment  of  title  under  the  registration  laws 
of  the  State.  {Gampbdl  v.  Eankin,  99  U.  S.  261.)  The  land 
department  requires  all  official  surveys  of  mining  claims  to  be 
made  from  the  location  notice.  (Circular,  General  Land  Office, 
November  20,  1873,  Copp's  U.  S.  Min.  Laws  and  Decisions, 
1873-1874,  p.  319.)  The  recorded  notice  is  subject  to  the  con- 
struction and  governed  by  the  rules  ai)plicable  to  any  other  muni- 
ment of  title.  The  most  common  of  these  rules  is  that  the 
monuments,  whether  natural  or  artificial,  control  the  courses  and 
distances,  when  such  monuments  are  to  be  found  on  the  ground 
as  called  for.  {Pollard  v.  Shivdr/y  5  Colo.  309;  OuUacoit  v. 
(hsh  G.  &  S.  Min,  Oo.  8  Colo.  179;  Pieroy  y.  O^andaU,  34  Cal. 
334;  Jcickson  v.  Wenddl,  5  Wend.  146.) 

Blake,  C.  J.  —  This  action  was  commenced  by  adverse 
claimants  to  determine  the  right  of  possession  of  a  lode  mining 
daim.  The  amended  complaint  alleges,  among  other  things, 
that  the  plaintiffs,  on  the  sixteenth  day  of  February,  1887,  and 
for  a  long  time  prior  thereto,  were  the  owners  and  in  the  pos- 
session of  the  Lake  Superior  Lode  Mining  Claim ;  that  the  same 
was  discovered  June  23,  1882,  by  the  grantor  and  predecessor 
in  interest  of  the  plaintiffs;  that  the  statement  and  notice  of  the 
discovery  and  location  thereof  were  recorded ;  that  the  defend- 
.ant  filed  in  the  month  of  February,  1887,  in  the  United  States 
land  office  at  Bozeman,  his  application  for  a  patent  for  the  Silver 
Queen  Lode  Mining  Claim,  which  was  within  the  boundaries  of 
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the  said  Lake  Superior  Lode  Mining  Claim;  and  that  a  notice 
of  this  application  was  published  in  a  newspaper  which  had 
been  designated  by  the  projier  officer.. 

It  is  further  alleged  "that,  within  the  statutory  period  of 
the  publication  of  said  notice  in  said  newspaper,  to  wit,  on  the 
sixteenth  day  of  April,  1887,  the  plaintiffs  filed  in  said  land 
office,  with  the  register  and  receiver  thereof,  their  adverse  claira 
under  oath,  showing  the  nature,  boundaries,  and  extent  of  their 
adverse  claim;  whereupon  all  proceedings  in  said  land  office,  to 
the  extent  and  as  required  by  law,  were  stayed  on  said  appli- 
cation for  patent  by  said  register  and  receiver." 

The  answer  denies  the  averments  of  the  complaint  concerning 
the  Lake  Superior  Lode  Mining  Claim,  and  sets  forth  the  title 
of  the  defendant  to  the  Silver  Queen  Lode  Mining  Claim.  The 
following  paragraphs  relate  to  the  adverse  claim :  "  Denies  that 
within  the  statutory  period  of  the  publication  of  the  defendant's 
said  notice  of  application  for  a  United  States  patent  for  said  Silver 
Queen  Quartz  Lode  Mining  Claim,  to  wit,  on  the  sixteenth 
day  of  April,  1887,  or  at  all,  the  plaintiffs,  or  any  of  them, 
filed  in  said  Bozeman  land  office,  with  the  register  and  receiver 
thereof,  or  with  either  of  them,  their  or  either  of  their  legal 
notice,  or  their  or  either  of  their  adverse  claim,  under  oath 
showing  the  nature  or  boundaries  or  extent  of  their  or  either 
of  their  adverse  claim;  denies  that  the  plaintiffs  ever  filed  in 
said  land  office  any  legal  notice  of  their  or  either  of  their  allied 
adverse  claim." 

The  action  was  tried  by  the  court  without  a  jury,  and  after 
the  plaintiffs  "rested  their  case"  the  following  proceedings 
took  place:  "Thereupon  the  court  found  for  the  defendant  as 
follows:  (1)  On  the  ground  that  the  facts  do  not  sufficiently 
appear  to  the  court,  either  from  the  pleadings  or  the  evidence, 
to  give  this  court  jurisdiction  of  the  case.  (2)  And,  if  the 
court  had  jurisdiction  of  the  case,  the  plaintiffs  have  not  made 
out  a  pnma  facie  case  under  the  evidence;  one  of  the  fatal 
defects  in  the  case  being  the  variance  in  the  description  of  the 
proi)erty  in  the  adverse  claim,  and  the  description  in  the  amended 
complaint,  this  being  only  one  of  the  reasons  upon  which  the 
court  bases  its  ruling. 

*^  Whereupon  the  defendant's  counsel  made  the  following  state^ 
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meat:  I  would  like  to  have  the  court  find  as  a  fact  that  the 
amended  complaint  is  not  in  support  of  the  adverse  claim  as 
filed.  By  the  court:  I  have  said  for  that  and  other  reasons; 
I  have  left  room  enough. 

"Whereupon  at  that  time  after  the  said  statement  of  the  court 
and  the  finding  for  the  defendant  upon  said  motion  for  nonsuit 
as  aforesaid^  the  plaintiffs  asked  leave  of  the  court  to  amend  the 
amended  complaint  so  as  to  make  the  allegations  of  the  said 
complaint  conform  to  the  description  and  other  matters  con* 
tained  in  the  adverse  claim  filed  in  the  laud  office  and  intro- 
duced in  evidence  in  this  case. 

"Whereupon  the  court  overruled  said  motion  for  the  reasons 
following,  to  wit:  I  think,  in  respect  to  that,  that  the  court  haa 
all  along  lacked  jurisdiction  in  this  case  because  of  the  fact, 
among  other  reasons,  that  there  is  no  allegation  in  the  amended 
complaint  that  the  action  was  brought  in  respect  to  the  property 
mentioned  in  a  certain  adverse  claim;  and,  the  court  not  having 
had  jurisdiction  in  this  case,  the  court  could  only  hold  in  fact 
that  no  case  had  been  commenced  at  all  upon  this  adverse  claim, 
and  the  time  within  which  such  action  could  be  brought  has 
long  since  ex])ired.     I  will  deny  the  request  of  plaintiSs 

"Whereupon  the  court  added  to  the  reason  already  given  for  re- 
fusing to  allow  plaintiffs  to  amend  their  amended  complaint  the 
following:  That  the  court  believes  there  should  be  an  end  to  liti- 
gation, and  that  this  cause,  in  the  opinion  of  the  court,  has  lasted 
long  enough  on  such  facts  as  have  been  presented  to  the  court.'' 

Judgment  was  entei'ed  accordingly,  and  we  have  quoted  at 
length  all  the  reasons  which  are  given  by  the  court  for  this 
decision  upon  its  own  motion. 

The  statutes  of  the  United  States  regulating  the  procedure  in 
these  matters  are  as  follows:  "  Where  an  adverse  claim  is  filed 
during  the  period  of  publication,  it  shall  be  ui)on  oath  of  the 
person  or  persons  making  the  same,  and  shall  show  the  nature, 
boundaries,  and  extent  of  such  adverse  claim,  and  all  proceed- 
ings, except  the  publication  of  notice  and  making  and  filing  of 
the  affidavit  thereof,  shall  be  stayed  until  the  controversy  shall 
have  been  settled  or  decided  by  a  court  of  competent  jurisdiction, 
or  the  adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse 
claimant,  within  thirty  days  after  filing  his  claim,  to  commence 
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proceedings  in  a  court  of  competent  jurisdiction,  to  determine 
the  question  of  the  right  of  possession,  and  prosecute  the  same 
with  reasonable  diligence  to  final  judgment;  and  a  failure  so  to 
do  shall  be  a  waiver  of  his  adverse  claim/'  (U.  S.  Bev.  Stats. 
§  2326.) 

Did  the  plaintiffs  file  an  adverse  claim  in  the  United  States 
land  office  in  compliance  with  the  law?  This  is  the  first  ques- 
tion which  arises  in  the  investigation  of  the  foregoing  rulings 
of  the  court  It  is  shown  bj  the  transcript  that  the  plaintiffs 
filed  the  following  papers  with  their  adverse  claim :  The  affi- 
davits of  seven  persons;  copies  of  the  locations  of  the  Lake 
Superior  Lode  Mining  Claim,  the  Young  America  Lo<le  Min- 
ing Claim,  and  the  Homestake  Lode  Mining  Claim ;  two  plats 
of  the  Lake  Superior  Lode  Mining.  Claim;  and  an  abstract  of 
title  to  the  Lake  Superior  Lode  Mining  Claim. 

The  court  below  seems  to  have  been  of  the  opinion  that  the 
plaintiffs  followed  the  law  in  this  respect,  but  the  respondent 
asserts  in  his  brief  that  the  boundaries  and  extent  of  the  adverse 
claim  are  not  specified.  This  document  states  that  the  plaintiffs 
were  '^  the  lawful  owners  and  entitled  to  the  possession  of  one 
thousand  one  hundred  and  forty  (1,140)  feet  of  the  said  Silver 
Queen  Lode  or  Mine,  and  all  the  surface  ground  thereof  described 
in  said  application  for  patent,  as  shown  by  the  diagram  of  said 
mining  claim  posted  on  said  claim,  and  the  copy  thereof  filed  in 
the  said  land  office  with  said  application  for  patent."  This 
allegation  regarding  the  boundaries  and  extent  of  the  adverse 
claim  is  supported  by  the  affidavits  and  plats  showing  that  the 
Silver  Queen  Lode  Mining  Claim  is  contained  within  the  Lake 
Superior  Lode  Mining  Claim.  The  general  land  office  has 
issued  rules  for  the  guidance  of  the  registers  and  receivers  of 
the  land  districts.  The  respondent  insists  that  the  plaintifib 
did  not  observe  the  requirement  that  the  "plat  must  be  made 
from  an  actual  survey  by  a  United  States  deputy  surveyor, 
who  will  officially  certify  thereon  to  its  correctness;  and  in 
addition  there  must  be  attached  to  such  plat  of  survey  a  certifi- 
cate or  sworn  statement  by  the  surveyor  as  to  the  approximate 
value  of  the  labor  performed  or  improvements  made  upon  the 
claim  by  the  adverse  party  or  his  predecessors  in  interest,  and 
the  plat  must  indicate  the  position  of  any  shafls,  tunnelsi,  or 
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other  improvements^  if  any  such  exist,  upon  the  claim  of  the 
party  opposing  the  application,  and  by  which  party  said 
improvements  were  made,"     (Rule  No.  86.) 

The  Supreme  Court  of  Nevada,  in  Rose  v.  RicJimond  Min,  Cb. 
17  Nev.  65,  decided  against  the  position  of  respondent  upon  a 
ground  which  we  are  inclined  to  favor,  and  says:  "The  claim 
of  respondent  that  the  protest  does  not  show  ^the  nature, 
boundaries,  and  extent'  of  the  Uncle  Sam  location  and  lode  is 
untenable.  This  objection  is  one  that  should,  if  relied  upon, 
have  been  made  in  the  land  office  when  the  protest  was  filed. 
It  is  questionable  whether  any  objection  could  be  urged  against 
the  protest  after  the  commencement  of  the  suit,  especially  in  a 
case  where  no  plea  has  been  interposed  to  its  sufficiency."  This 
case  was  affirmed  by  the  Supreme  Court  of  the  United  States. 
(114  U.  S.  576.)  We  are  of  opinion  that  the  court  below  did 
not  have  jurisdiction  to  review  the  action  of  the  officers  of  the 
land  department  in  holding  that  a  plat  and  adverse  claims  con- 
form to  their  rules. ,  We  assume,  for  the  sake  of  argument,  that 
we  have  the  power  to  inquire  whether  this  adverse  claim  has 
been  framed  in  accordance  with  the  Act  of  Congress.  We 
concur  in  the  views  of  the  Hon.  S.  J.  Kirkwood,  the  secre- 
tary of  the  interior,  in  the  Ckise  of  Wallacey  1  Dec.  Dep.  Int. 
593:  "But,  if  application  for  patent  in  any  case  should  be 
made  at  a  time  when  it  is  impossible  to  secure  a  survey  of  a 
claim  adverse  thereto,* then,  as  the  law  does  not  require  impossi- 
bilities, the  adverse  claimant  might  show  the  nature,  extent,  and 
boundaries  of  his  claim  as  nearly  as  practicable  from  informa- 
tion within  his  reach,  and  present  under  oath  his  reasons  for 
not  following  more  clearly  the  regulations  of  your  office,  and 
submit  whether,  under  all  the  circumstances,  he  had  not  prop- 
erly presented  an  adverse  claim.''  It  is  stated  therein  that  Mr. 
Wallace  represented  that  it  would  be  impossible  to  procure 
surveys  during  a  certain  period  for  adverse  claimants  on  account 
of  the  "severity  of  the  climate''  and  "deep  snows."  The  affi- 
davits of  Hoffman,  Shoolbred,  and  Randall  were  filed  in  sup- 
port of  the  adverse  claim,  and  were,  in  substance,  that  the  Lake 
Superior  Lode  Mining  Claim  is  located  over  11,000  feet  above 
the  level  of  the  sea;  that  the  snow  falls  in  that  vicinity  to  a 
great  depth ;  and  that  no  survey  of  said  claim  could  be  made 
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between  tlie  first  day  of  December,  1886,  and  the  month  of  July, 
1887.  These  statements  are  not  controverted,  and  must  be 
treated  as  facts,  and  an  examination  of  the  record  proves  that 
the  officers  of  the  Bozeman  I/and  District  followed  the  Case  of 
WaUacCy  supra.  The  plaintiffs  exerted  all  their  efforts  to  yield 
obedience  to  the  statute,  supra,  and  are  entitled  to  vmdicate  their 
adverse  claims  in  the  courts. 

We  should  keep  in  view  the  primary  object  of  this  legis* 
lation,  which  is  to  obtain  an  adjudication  in  a  competent  tribunal 
of  the  controversy  of  bona  fide  claimants  to  mineral  lands,  in 
order  that  the  patent  of  the  United  States  may  be  issued  to  the 
rightful  party.  Mr.  Justice  Miller,  in  Rose  v.  Ridimond  Miiu 
Cb.  supra,  said:  ^'Looking  at  the  scheme  which  this  statute 
presents,  and  which  relates  solely  to  securing  patents  for  mining 
claims,  it  is  apjmrent  that  the  law  intended,  in  every  instance 
where  tliere  was  a  possibility  that  one  of  these  claims  conflicted 
with  another,  to  give  opportunity  to  have  the  conflict  decided 
by  a  judicial  tribunal  before  the  rights  of  the  parties  were 
foreclosed  or  embarrassed  by  the  issue  of  a  patent  to  either 
claimant. '^  In  this  connection  we  will  notice  the  ruling  of  the 
court  that  there  was  no  allegation  in  the  complaint  tliat  the 
action  was  brought  in  respect  to  the  property  mentioned  in 
the  adverse  claim.  Our  courts  have  not  held  that  this  pleading 
was  necessary,  and  the  sufficiency  of  the  complaint,  like  that 
before  us,  has  not  been  questioned.  {Wolv&ion  v.  Nichols,  5 
Mont.  89;  Garfield  Min.  Co.  v.  Ilammer,  6  Mont.  53;  MiUigan 
V.  Savei-y,  6  Mont.  129;  Rendiaw  v.  SwUzer,  6  Mont.  464; 
Flavin  v.  3IaUingly,  8  Mont.  242.)  In  Garfidd  Min.  Go.  v. 
Hammer,  supra,  Mr.  Justice  Galbraith,  for  the  court,  said: 
"Now,  although  the  courts  of  this  Territory,  in  determining 
the  title  to  mining  claims  where  there  is  a  dispute  in  relation 
thereto  in  the  land  office,  have  adopted  the  forms  of  action  by 
which  title  to  land  is  tried,  which  may  be  either  by  the  action 
of  ejectment  or  to  quiet  title,  yet  the  real  question  to  be  deter* 
mined  is,  who  is  entitled  to  the  patent  from  the  United  States 
government  to  the  mining  claim  in  controversy?  or,  in  other 
words,  who  has  become  the  purchaser  of  the  mining  claim,  and 
divested  the  title  of  the  government  thereto,  by  complying  with 
the  requirements  of  the  laws  of.  Congress  relative  to  acquiring 
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title  to  mineral  lands? *'  This  case  was  aiBrmed  by  the  Supreme 
Court  of  the  United  States.  (130  U.  S.  291.)  An  abridgement 
of  th^  pleadings  appears  in  the  opinions  in  the  last  case,  and 
illustrates  the  general  character  of  the  allegations  which  are 
deemed  material.  No  averment  to  the  effect  referred  to  by  the 
court  below  is  contained  in  the  complaint  in  Oat  field  Min.  Co. 
V.  Hammei'y  supra.  An  analysis  of  the  issues  in  the  case  at  bar 
demonstrates  the  purposes  for  which  the  parties  are  engaged  in 
this  litigation,  and  that  the  adverse  claim  is  the  foundation  of 
the  action,  and  that  appropriate  relief  will  be  granted  upon  the 
ultimate  facts. 

Let  us  examine  the  description  of  the  Lake  Superior  Lode 
Mining  Claim  in  the  amended  complaint:  ^'Beginning  at  a 
stake  in  the  eastern  side  line  of  the  Young  America  Quartz 
Lode  Mining  Claim,  being  the  northwest  corner  of  said  Lake 
Superior  Claim,  from  which  the  Chimney  Rocks  initial  point 
bears  south,  80  deg.  40  min.  west,  159  feet;  thence  south,  34 
deg.  1  min.  east,  698.5  feet,  to  a  stake  in  the  eastern  side  line  of 
said  Young  America  Claim,  it  being  the  southwest  corner  of  said 
Lake  Superior  Claim,  and  corner  No.  2  of  oflScial  survey  No. 
65,  of  the  so-called  'Silver  Queen  LoJe,'  hereinafter  mentioned, 
and  the  northwest  corner  of  the  Homestake  Quartz  Lode  Min- 
ing Claim;  thence  north,  59  deg.  23  min.  east,  1,205.9  feet,  to 
a  8take,the  northeastern  corner  of  the  said  Homestake  Claim, 
and  the  southeastern  corner  of  said  Lake  Superior  Claim; 
thence  north,  34  deg.  1  min.  west,  592.5  feet,  to  a  stake  the 
northeastern  coruer  of  the  said  Lake  Superior  Claim ;  thenoe 
south,  59  deg.  39  min.  west,  1203  feet,  to  the  place  of  begin- 
ning, containing  16.45  acres,  more  or  less;  being  in  township 
9  south,  of  rauge  No.  15  east,  approximately,  and  ou  uusur- 
veyed  land." 

The  description  of  the  Silver  Queen  Lode  Miniug  Claim  is 
as  follows:  ^'Beginning  at  coruer  No.  1,  a  limestone  21  inches 
by  14  inches  by  6  iuches,  marked  '1-65,'  from  which  the 
Chimney  of  Bocks  initial  point  bears  south,  56  deg.  55  min. 
west,  196.5  feet;  thence  south,  28  deg.  34  min.  east,  530.3  feet, 
to  corner  number  two  (2),  a  pine  post  5  inches  square  and  4  feet 
long,  marked  *2-65;'  thence  north,  59  deg.  23  rain,  east,  1,140 
feet,  to  corner  number  three  (3),  a  pine  post  6  inches  square 
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and  4  feet  long,  marked  *3-65;'  thence  north,  28  deg.  34  inin. 
west,  530.3  feet,  to  corner  number  four  (4),  a  pine  post  5  inches 
square,  4  feet  long,  marked  '4-65;'  thence  south,  59  deg.  23 
min.  west,  1,140  feet  to  corner  number  'one,'  the  place  of 
beginning,  containing  13.87  acres,  and  further  known  as  United 
States  mineral  survey  number  sixty-five  (65)/' 

The  accompanying  plat  shows  each  parcel  of  mineral  land, 
and  is  a  clear  demonstration  that  this  action  was  commenced  to 
determine  the  right  of  possession  to  the  same  property  which 
is  claimed  by  the  respondent. 


fX«rUl^«Sic^rf9l! 
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The  letters  A,  B,  C,  D,  represent  the  corners  of  the  Lake 
Superior  Lode  Mining  Claim.  The  letters  E,  B,  F,  G,  repre- 
sent the  corners  of  the  Silver  Queen  Lode  Mining  Claim. 

The  main  proposition  which  controlled  the  court  below  is  the 
alleged  fatal  variance  in  the  descriptions  of  the  premises  by  the 
plaintiifs  in  the  amended  complaint  and  the  adverse  claim. 
What  are  the  allegations  of  the  complaint  upon  this  subject? 
That  the  mining  claim  of  the  plaintiffs  is  situate  in  the  northerly 
end  of  Henderson  Mountain,  in  the  New  World  Mining  Dis- 
trict, in  the  county  of  Park,  formerly  the  county  of  Gallatin, 
Territory  of  Montana;  that  the  same  "is  known  as  the  'Lake 
Sui>erior  Quartz  Lode  Mining  Claim,'  bounded  and  described'* 
as  above  specified.  It  is  also  alleged  that  Edward  Hayes  dis- 
covered, June  23,  1882,  said  claim,  and  recorded  his  statement 
and  notice  of  discovery  and  location  thereof;  that  Hayes  was 
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the  grantor  and  predecessor  in  interest  of  plaintiffs;  and  that 
the  mineral  land  for  which  the  defendant  filed  his  application 
for  patent  is  part  of  and  "wholly  within  the  boundary  of  said 
Lake  Superior  Quartz  Lode  Mining  Claim,"  and  is  1,140  feet 
in  length,  and  530  feet  in  width. 

What  is  the  description  of  the  Lake  Superior  Mining  Claim 
in  the  adverse  claim  of  plaintiffs?  The  statement  of  discovery 
thereof  recites  these  facts:  The  mining  claim  is  "designated 
and  named  the  'Lake  Superior  Quartz  Lode  Mining  Claim,"' 
and  is  situate  in  the  northerly  end  of  Henderson  Mountain,  in 
the  New  World  Mining  District,  county  of  Gallatin,  Territory 
of  Montana;  and  "bounded  on  the  south  by  the  Homestake 
Lode,  and  on  the  west  by  the  Young  America,  both  of  which  it 
joins/'  It  is  also  stated  that  this  claim  was  discovered  June 
23,  1882,  by  Edward  Hayes,  who  caused  the  notice  of  location 
thereof  to  be  properly  recorded.  A  stake  was  set  at  the  dis- 
covery shafl,  and  each  corner  was  marked  by  "substantial  posts 
or  monuments  of  stone.''  The  following  description  also  appears 
in  the  notice:  "Beginning  at  a  stake  standing  on  the  easterly 
side  line  of  the  Young  America  Lode  about  600  feet  from  its 
northeast  coruer;  thence  easterly  1,500  feet,  to  a  stake;  thence 
northwest  600  feet,  to  a  stake;  thence  westerly  1,600  feet,  to  a 
stake;  thence  southwest  600  feet,  to  the  place  of  beginning." 
It  is  further  shown  in  the  adverse  claim  that  said  Hayes  was 
the  grantor  and  predecessor  in  interest  of  the  plaintiffs,  and  that 
the  Silver  Queen  Lode  Mining  Claim  is  located  within  the 
boundaries  of  the  Lake  Superior  Lode  Mining  Claim,  and  is 
1,140  feet  in  length  and  630  feet  in  width.  There  is  no  variance 
in  the  respective  descriptions,  of  which  the  law  would  take 
serious  notice,  and  the  material  parts  are  in  harmony. 

It  is  true  there  were  discrepancies  which  were  produced  by 
the  omission  of  the  plaintiff's  for  the  foregoing  reasons  to  have 
a  survey  of  the  premises  made  in  conformity  with  the  regula- 
tions, and  the  substitution  of  the  best  evidence  in  lieu  thereof. 
This,  however,  is  the  inevitable  result  when  the  metes  and 
bounds  of  a  lode  mining  cl^iim  are  defined  at  the  time  of  dis- 
covery and  location  by  a  person  who  is  not  a  mineral  land 
surveyor.  The  general  course  of  the  fourth  or  last  line  of  the 
Lake  Superior  Lode  Mining  Claim  is  stated  to  be  southwest. 


602  Hoffman  v.  Beecheb.       [Jane  T.^  1892 

i¥hen  it  should  have  been  southeast,  but  the  terminus  is  the 
place  of  beginning,  and  the  mistake  is  harmless.  Said  the 
court  in  Castro  v.  Barry,  79  Cal.  448:  "The  wrong  course  is 
controlled  by  the  directions  to  go  'down  the  said  slough' 
to  a  specified  point.  Courses  and  distances  yield  to  visible 
boundaries."  {Pollard  v.  Shiveli/,  5  Colo.  309 ;  CuUacoU  v.  Cash 
etc.  Min,  Co.  8  Colo.  179.)  There  are  also  slight  changes  in  the 
lengths  of  the  end  lines  of  the  Lake  Superior  Lode  Mining 
Claim  which  are  reduced  respectively  from  600  feet  to  598.5 
feet  and  692.5  feet.  The  lengths  of  the  side  lines  are  reduced 
respectively  from  1,500  feet  to  >,206  feet  and  1,205.9  feet. 
Charles  E.  Tappan  testified  on  the  trial  that  he  was  a  deputy 
United  States  mineral  surveyor,  and  surveyed  the  Silver  Queea 
Lode  Mining  Claim,  and  that  "the  Lake  Superior  embraced  all 
the  ground  of  the  Silver  Queen.  As  near  as  I  can  remember 
in  making  said  survey,  I  found  the  stakes  of  the  Lake  Superior 
Claim  on  the  southwest,  southeast,  and  northeast  corners  of  the 
Lake  Superior  Lode.  I  don't  remember  positively  about  the 
northwest  corner  of  the  Lake  Superior  Claim.''  Mr.  Justice 
Field,  in  Garfield  Min.  Co.  v.  Hammer ,  supra,  said:  "Mining 
lode  claims  are  frequently  found  where  there  are  no  permanent 
monuments  or  natural  objects  oth&r  than  rocks  or  neighboring 
hills.  Stakes  driven  into  the  ground  are  in  such  cases  the  most 
certain  means  of  identification."  A  review  of  all  the  evidence 
satisfies  us  that  the  court  erred  in  rendering  judgment  for  the 
defendant. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reversed,  and  that  the  cause  be  remanded  for  a  new  trial. 

Beversedm 
Habwood,  J.,  and  De  Witt,  J.,  concur. 
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STATE  EX  REL.  SHAPLEY  v.  BOARD  OF  COMMIS- 
STONERS  OP  YELLOWSTONE  COUNTY. 

[Sabmitted  September  16, 1892.    Decided  September  26, 1892.] 

Taxation —  Schools  —  Oounty  commissioners — Levy  to  pay  judgment.  —  Under  tbe 
Constitution  and  Btatutes  of  this  State,  relating  to  revenue  and  schools,  the 
commissioners  of  a  county  have  power  to  levy  a  tax  on  the  taxable  property  of 
a  school  district  within  their  county,  to  satisfy  a  judgment  against  the  trustees 
of  such  district,  where  the  funds  under  the  control  of  such  district  are  insuf- 
•ficient  to  pay  the  same,  and  mandamus  will  lie  to  compel  such  levy  without  a 
statute  expressly  authorizing  county  commissioners  to  make  an  assessment  for 
such  purposes. 

Same — Mandamtu—  Assessment  roU-^Gounty  oommissioners, — The  board  of  county 
commissioners  are  responsible  for  the  correctness  of  ^e  assessment  roll,  which 
record  should  contain  the  information  essential  to  enable  the  board  to  levy  a 
special  tax  upon  the  property  of  a  school  district,  and  it  is  therefore  no  defense 
to  an  application  for  a  writ  of  mandate  commanding  the  levy  of  a  special  tax  to 
satisfy  a  judgment  against  the  trustees  of  a  district,  that  the  amount  of  taxable 
property  within  such  district  cannot  be  ascertained  from  an  inspection  of  the 
assessment  roll. 

Original  proceeding.     Application  for  a  writ  of  mandate. 

Andrew  Campbell,  and  Elbert  D.  Weed,  for  Relator. 

Henri  J".  Haskell,  Attorney-General,  and  James  R.  Goss,  for 
Resistant. 

Blake,  C.  J. — This  is  an  application  for  a  writ  of  mandate 
to  be  directed  to  the  board  of  county  oommissioners  of  the 
oounty  of  Yellowstone,  commanding  the  levy  of  a  special  tax 
on  the  property  of  School  District  No.  6,  for  the  purpose  of  satis- 
fying a  judgment  in  favor  of  Louise  Shapley.  The  following 
facts  are  admitted  by  the  parties:  A  judgment  was  obtained 
October  29,  1890,  in  the  District  Court  of  the  Seventh  Judicial 
District  of  the  State,  by  said  Shapley,  against  the  board  of 
trustees  of  School  District  No.  6,  in  the  county  of  Yellowstone, 
for  the  sum  of  $480,  and  costs.  No  part  of  this  judgment  has 
been  paid,  although  a  demand  therefor  has  been  made  upon  said 
board  of  trustees.  The  amount  of  moneys  belonging  to  said  dis- 
trict is  $340.15,  which  is  insufficient  to  pay  the  judgment.  The 
relator  presented  June  7,  1892,  a  petition,  and  prayed  that  the 
respondent,  ^^  while  levying  taxes  for  county  and  school  purposes 
for  the  year  1892,  cause  to  be  levied  upon  all  taxable  property 
within  said  School  District  No.  6  a  tax  su£Scieut  for  paying  ia 
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full,  and  for  the  purpose  of  paying  in  full,  the  said  judgment,  cost^ 
and  all  interest  that  may  be  due  on  the  date  of  the  ])a7ment  of 
the  same,  as  said  trustees  had  not  the  funds  under  their  control 
as  such,  to  pay  the  same."  The  petition  was  then  denied.  The 
respondent,  for  the  purpose  of  establishing  and  maintaining 
common  schools  within  the  county  of  Yellowstone,  levied  August 
S,  1892,  an  annual  tax  of  three  mills  on  the  dollar  of  all  its 
taxable  property  for  the  year  1892.  Copies  of  the  judgment,  a 
statement  of  the  county  treasurer  of  the  amount  of  funds  to  the 
credit  of  this  school  district,  and  said  petition,  and  the  proceed* 
ings  of  the  said  board  of  county  commissioners,  are  made  a  part 
of  this  application.- 

The  main  issue  of  the  law  is  stated  in  the  following  all^a- 
tion  of  the  pleadings:  The  application  states  'Hhat,  as  affiant 
is  informed  and  believes,  it  is  the  duty  of  said  board  of  county 
commissioners,  under  the  provisions  of  the  laws  of  the  State  of 
Montana  in  such  case  made  and  provided,  to  levy  a  tax  on  the 
taxable  pro{)erty  of  said  school  district  sufficient  to  raise  funds 
wherewith  to  pay  the  amount  of  said  judgment,  interest,  and 
costs,  owing  and  due,  according  to  the  terms  thereof,  at  the  time 
when  payment  is  made;  which  tax  should  be  levied  and  col* 
lected  at  the  time  and  in  the  manner  provided  by  law  for  the 
levying  and  collecting  of  other  taxes  upon  the  taxable  property 
of  said  school  district  for  the  pre^nt  year,  A.  D.  1892."  The 
answer  thereto  is  as  follows:  ''We  deny  that  it  is  the  duty  of 
this  board  of  commissioners,  under  the  provisions  of  the  laws 
of  Montana,  to  levy  a  tax  on  the  taxable  property,  or  any  part 
thereof,  of  School  District  No.  6,  in  the  county  of  Yellowstone, 
State  of  Montana,  sufficient  to  raise  funds  wherewith  to  pay  the 
amount  of  said  judgment,  or  any  other  amount,  or  the  interest 
thereon,  or  any  part  thereof,  or  the  costs,  or  any  part  thereof,  or 
to  levy  any  tax  whatever  on  said  property  of  said  district,  or  any 
part  thereof,  except  under  and  according  to  the  provisions  of 
sections  1902,  1905,  1906,  of  the  School  Laws  of  Montana,  and 
section  765,  fifth  division  of  the  Compiled  Laws  of  Montana. 
This  board,  further  answering,  says  that  it  has  no  power  or 
authority,  under  the  laws  of  the  State  of  Montana,  to  levy  said 
tax,  or  any  part  thereof,  as  prayed  for  in  the  within  petition ; 
that  the  levying  of  said  tax,  as  prayed  for  in  said  petition,  is  not 
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a  duty  especially  enjoined  by  law  upon  said,  board^  nor  is  it  a 
duty  of  said  board,  resulting  from  said  office  of  commissioners 
of  said  county  of  Yellowstone/* 

The  judgment,  under  the  statutes  regulating  this  matter,  is  a 
debt  of  the  school  district.  "Any  board  of  trustees  shall  be 
liable,  as  trustees,  in  the  name  of  the  district,  for  any  judgment 
against  the  district  for  any  salary  due  any  teacher  on  contract, 
and  for  all  debts  legally  contracted  under  the  provisions  of  this 
article,  and  they  shall  pay  such  judgment  or  liabilities  out  of 
the  school  moneys  to  the  credit  of  such  district."  (Comp.  Stats. 
div.  5,  §  1888.)  The  Constitution  points  out  the  mode  for  the 
payment  of  these  judgments:  *' Private  property  shall  not  be 
taken  or  sold  for  the  corporate  debts  of  public  corporations, 
but  the  legislative  assembly  may  provide  by  law  for  the  fund- 
ing thereof,  and  shall  provide  by  law  for  the  payment  thereof, 
including  all  funded  debts  and  obligations,  by  assessment  and 
taxation  of  all  private  property  not  exempt  from  taxation 
within  the  limits  of  the  Territory  over  which  such  corporations, 
respectively,  have  authority."  (Art.  xii.  §  8.)  The  funds  of 
scjiool  districts  are  in  the  custody  of  the  county  treasurer,  who 
is  charged  with  the  duty  of  collecting  and  disbursing  the  same. 
(Comp.  Stats,  div.  5,  §  1867.)  The  trustees  of  the  school  dis- 
trict have  no  power  to  levy  a  tax  to  secure  the  money  which  is 
neces^ry  to  pay  the  claim  of  the  relator.  Their  authority  is 
also  restricted  by  the  clause  providing  that  they  cannot  draw  a 
warrant  on  the  (5Dunty  treasurer  in  favor  of  any  person,  "unless 
there  is  money  in  the  treasury  to  the  credit  of  such  district." 
(Comp.  Stats,  div.  5,  §  1869.)  We  are  not  aware  of  any  stat- 
ute which  can  be  invoked  by  the  relator  to  aid  her  in  the  col- 
lection of  this  judgment,  through  the  agency  of  the  trustees  of 
the  school  district. 

Wliat  duty  has  been  devolved  by  law  upon  the  respondent 
for  the  assessment  of  taxes  for  school  uses?  The  intention  of 
the  framers  of  tiie  Constitution  is  evident  when  we  compare  the 
following  clauses:  It  is  solemnly  ordained  "that  provision 
shall  be  made  for  the  establishment  and  maintenance  of  a 
uniform  system  of  public  schools,  which  shall  be  open  to  all 
children  of  said  State  of  Montana,  and  free  from  sectarian 
control."     (Ord.  1,  par.  4.)    "It  shall  be  the  duty  of  the 
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I^islative  assembly  of  Montana  to  establish  and  maintain  a 
general,  uniform,  and  thorough  system  of  public,  free,  common 
schools."  (Art.  xi.  §  1.)  "It  shall  be  the  duty  of  the  legis- 
lative assembly  to  provide,  by  taxation  or  otherwise,  sufficient 
means,  in  connection  with  the  amount  received  from  the  gen* 
eral  school  fund,  to  maintain  a  public,  free,  common  school  in 
each  organized  district  in  the  State,  for  at  least  three  months  in 
each  year.''  (Art,  xi.  §  6.)  "Taxes  for  city,  town,  and  school 
purposes  may  be  levied  on  all  subjects  and  objects  of  taxation, 
but  the  assessed  valuation  of  any  property  shall  not  exceed  the 
valuation  of  the  same  property  for  State  and  county  purposes." 
(Art.  xii.  §  5.  See,  also,  art  xii.  §  8,  supra.)  In  pursuance 
of  this  authority,  the  legislature  of  the  State  has  provided : 
"The  assessment  made  by  the  county  assessor,  and  that  of  the 
State  board  of  equalization,  as  apportioned  by  the  board  of 
county  commissioners  to  each  city,  town,  school,  road,  or  other 
district  in  their  respective  counties,  is  the  only  basis  for  tax- 
ation for  the  county AH  taxes  upon  road,  school,  or 

other  local  districts  must  be  collected  in  the  same  manner  as 
county  taxes."  (Stats.  2(1  Sess.  p.  92,  §  49.)  It  is  further 
enacted  in  the  same  law  that  the  board  of  county  commissioners 
of  each  county  must  "  fix  the  rate  of  county  taxes,"  and  "  levy 
taxes  upon  the  taxable  property  of  the  county."  (Stats.  2d 
Sess.  p.  104,  §  81.)  The  following  section  of  the  Compiled 
Statutes  was  in  force  when  the  Constitution  was  adopted,  and 
has  not  been  modified:  "For  the  purpose  of^ establishing  and 
maintaining  common  schools,  it  shall  be  the  duty  of  the  county 
commissioners  of  each  county  to  lay  an  annual  tax  of  not  less 
than  three,  nor  more  than  five,  mills  on  the  dollar,  on  all  tax- 
able property  within  their  respective  counties,  as  shown  by  the 
assessment  rolls  made  by  the  county  assessor  for  the  same  year, 
and  to  include  the  same  in  their  warrant  to  the  collector;  and 
the  said  collector  shall  proceed  to  collect  the  said  tax  in  the  same 
manner  as  the  other  county  tax  is  collected ,  and  the  said  money 

80  collected  shall  be  paid  over  to  the  county  treasurer " 

(Comp.  Stats,  div.  5,  §  1902.)  The  board  of  trustees  of  each 
school  district  is  empowered  to  submit  to  the  voters  thereof 
^Hhe  question  whether  a  tax  shall  be  raised  to  furnish  additional 
school  facilities  for  said  district,  or  to  maintain  any  seliuol  or 
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schools  ia  such  district,  or  for  building  one  or  more  school-honseSy 
or  for  removing  or  building  additions  to  one  already  built,  or 
for  the  purchase  of  globes,  maps,  charts,  books  of  reference,  and 
other  appliances  and  apparatus  for  teaching,  or  for  any  or  all 
of  these  purposes **     (Comp.  Stats,  div.  5,  §  1905.) 

The  respondent  maintains  that  this  application  must  be 
denied  because  there  is  no  statute  which  declares  expressly 
that  the  board  of  county  commissioners  shall  make  an  assess- 
ment for  the  payment  of  a  judgment  against  the  school  dis- 
trict. Viewed  abstractly,  this  proposition  is  plausible,  but 
the  Constitution  and  revenue  system  of  the  State  contemplate 
one  mode  of  satisfying  every  demand  of  this  nature.  (Slats.  2d 
Sess.  supra.)  The  respondent  has  been  clothed  with  ample 
authority  to  levy  taxes  for  the  establishment  and  maintenance 
of  public  schools.  This  judgment  is  an  obligation  which  has 
been  incurred  in  accomplishing  these  objects. 

We  approve  of  the  doctrines,  which  have  been  concisely 
expressed  by  Judge  Cooley  in  his  treatise  on  Taxation:  "One 
of  the  most  common  cases  in  which  the  writ  of  mandamus  is 
employed  in  tax  matters  is  where  it  has  become  the  clear  duty 
of  the  authorities  to  levy  a  tax  for  general  purposes,  or  for  the 
payment  of  some  demand,  and  they  refuse  to  do  so.  In  such 
cases  the  remedy  may  be  had  on  behalf  of  the  State  or  the 
municipality  concerned,  or  by  any  individual  whose  demand 
the  tax  should  pay.  Thus,  if  one  has  recovered  a  judgment 
against  a  municipality  which  can  only  be  paid  by  means  of 
taxation,  the  levy  of  a  tax  to  pay  it  may,  in  proper  cases,  be 
compelled.  It  is  customary  to  make  express  provision  by  stat- 
ute for  such  cases,  and,  when  the  statute  requires  the  levy  of  a 
tax,  the  case  is  clear.  When  the  statute  does  not  expressly 
require  it,  the  duty  may  perhaps  be  equally  plain  if  the  munici-. 
pality  has  been  clothed  with  the  requisite  power.'*  (Cooley  on 
Taxation,  p.  524,  and  cases  cited.)  The  last  sentence  in  the 
quotation  from  the  learned  author,  and  the  sections  of  the  Con- 
stitution and  statutes  supray  refute  the  argument  of  respondent. 
Taxation  must  be  resorted  to  in  order  that  a  sufficient  sum 
of  money  may  be  credited  to  the  school  district  before  the 
trustees  can  pay  this  judgment.  We  think  that  the  respondent 
has  the  power  to  act  in  the  premises. 
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The  answer  alleges  the  existence  of  a  condition  which  would 
render  difficult  obedience  by  the  respondent  to  the  writ  which 
is  asked  for:  '^ Respondent  further  says,  upon  inspection  and 
examination  of  said  assessment  book  or  roll  made  by  said  oouniy 
assessor  of  Yellowstone  County  for  the  year  1892,  and  now  in 
the  office  of  the  county  clerk  of  said  Yellowstone  County,  said 
board  has  not  the  means  of  ascertaining  the  amount  of  taxable 
property  of  said  School  District  No.  6,  of  said  county  of  Yellow- 
stone, for  the  year  1892;  and,  further,  has  not  the  means  of 
ascertaining  the  names  of  the  persons  and  parties  who  have 
property  subject  to  taxation  in  said  School  District  No.  6;  and 
that  said  board  is  unable  to  levy  said  special  tax  for  the  reason 
aforesaid."  The  statutes  which  bear  upon  this  subject  should 
be  noticed :  ^*  It  shall  be  the  duty  of  every  county  superintendent 
to  inquire  and  ascertain  whether  the  boundaries  of  school  districts 
in  his  county  are  definitely  and  plainly  described  in  the  records 
of  the  county  board  of  commissioners,  and  to  keep  in  his  office 
a  full  and  correct  transcript  of  such  boundaries.  In  case  the 
boundaries  of  districts  are  conflicting,  or  incorrectly  described, 
he  shall  change,  harmonize,  and  describe  them,  and  make  a 
report  of  such  action  to  the  commissioners,  and,  on  being  ratified 
by  the  commissioners,  the  boundaries  and  descriptions  so  made 
shall  be  the  l^al  boundaries  and  descriptions  of  the  districts  of 
that  county.  The  county  superintendent  shall  furnish  the  sev- 
eral district  clerks  with  descriptions  of  the  boundaries  of  their 
respective  districts."  (Comp.  Stats,  di  v.  5,  §  1874.)  The  county 
assessor  ^^must  require  from  each  person  a  statement,  ander 
oath,  setting  forth  specifically  all  the  real  and  personal  property 
owned  by  such  person,  or  in  his  possession,  or  under  his  con- 
trol  Such  statement  must  be  in  writing,  showing  sepa- 
rately •  •  •  .  the  county  in  which  such  property  is  situated,  or 
in  which  it  is  liable  for  taxation,  and  (if  liable  to  taxation  in 
the  county  in  which  the  statement  is  made)  also  the  city,  town, 
school  district,  road  district,  or  other  revenue  district  in  which 
it  is  situated."  (Stats.  2d  Sess.  p.  78,  §  14.)  This  officer  "  must, 
under  the  direction  of  the  State  board  of  equalization,  prepare 
an  assessment  book,  with  appropriate  headings,  alphabetically 
arranged,  in  which  must  be  listed  all  property  within  the  county, 
and  in  which  must  be  specified,  in  separate  columns,  under  the 
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appropriate  head :   (1)   The  name  of  the  person  to  whom  the 

property  is  assessed The  school,  road,  and  other  revenue 

districts  in  which  each  piece  of  property  assessed  is  situated." 
(Stats.  2d  Sess.  p.  84,  §  34.)  "  The  board  of  county  commis- 
siouers  is  the  board  of  equalization,  and  must  meet  on  the  third 
Monday  of  July  in  each  year,  to  examine  the  assessment  book, 
and  adjust  and  equalize  the  valuation  of  the  taxable  property 
of  the  county."  (Stats.  2d  Sess.  p.  96,  §  60.)  "  The  board  of 
county  commissioners  must  use  the  abstract,  and  all  other  infor- 
mation it  may  gain  from  the  records  of  the  county  clerk  or  else- 
where, in  equalizing  the  assessment  of  the  property  of  the 
county,  and  may  require  the  assessor  to  enter  upon  the  assess- 
ment hojk  any  property  which  has  not  been  assessed."  (Stats. 
2d  Sess.  p.  99,  §  68.  See,  also,  §§  49,  81,  supra,)  The  effect 
of  this  legislation  is  to  make  the  board  of  county  commissioners 
responsible  for  the  correctness  of  the  assessment  book.  The 
respondent  has  pleaded  in  this  part  of  the  answer  its  omission 
of  duty.  The  information  which  is  essential  to  enable  the 
board  to  make  a  proper  assessment  should  appear  in  the 
records,  which  are  completed  under  its  supervision.  We  can- 
not sustain  this  defense,  which,  in  substance,  would  permit  the 
respondent  to  take  advantage  of  its  own  negligence  or  wrong. 

It  is  therefore  onlered  that  a  peremptory  writ  of  mandate  be 
issued,  according  to  the  prayer  of  the  relator. 

Mandate  issued. 
Haewood,  J.,  and  De  Witt,  J.,  concur. 


RUSSELL,  Appellant,  v.  PEW,  Respondent, 

[Sabmitted  April  2, 1892.    Decided  September  26, 1892.] 

JuDidAi/  Sales  —  Setting  aside — Judipnents^ Mortgages.  ^-It  appeared  irom  the 
oomplaiat  in  an  action  to  yaoate  a  jadicial  sale,  that  the  proceedings  np  to  the 
time  of  the  sale  were  regular,  and  that  the  sale  occurred  in  the  presence  of 
plaintiff.  It  was  alleged,  however,  that  while  the  sale  was  taking  place  it  was 
asserted  that  the  sale  was  a  mere  formality,  whereby  plaintiff  and  others  were 
induced  to  believe  that  the  sale  was  not  intended  to  be  genuiue;  that  it  was 
rumored  that  plaintiff's  title  was  imperfect,  and  that  such  ramor  obtained 
credence,  and  by  reason  thereof  the  property  sold  for  an  inadequate  price. 
Plaintiff  did  not  allege  from  whom  the  assertions  emanated,  or  that  he  made 
ftny  inquiry  as  to  their  soarce,  or  attempted  to  refute  them.    It  was  also  alleged 
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that  prior  to  the  expiration  of  the  period  for  redemption,  plaintiff  applied  to 
the  sheriff  for  a  liat  of  his  property  theretofore  sold,  and  which  was  subject  to 
redemption,  and  received  a  list  which  omitted  the  land  m  qaesiion,  and  thereby 
plaintiff  was  further  misled  to  believe  that  said  sale  was  not  genuine.  It  did 
not  appear  that  plaintiff  made  inquiry  as  to  the  reason  for  such  omission,  or 
■ought  counsel  concerning  it.  Eeldt  that  the  complaint  failed  to  state  a  cause 
of  action. 

Appeal  from  First  Judicial  District,  Lewis  and  Garhe  County. 

Action  to  vacate  judicial  sale.  Judgment  was  rendered  for 
defendant  on  demurrer  by  BcrcE^  J.    Affirmed. 

Toole  &  WaUaoey  for  Appellant. 

I.  The  first  ground  presented  for  setting  aside  the  sale  was 
inadequacy  of  consideration  so  gross  as  to  shock  the  conscience. 
Many  courts  have  declared  that  this  alone  would  be  sufficient 
to  warrant  a  chancellor  to  set  aside  even  an  ordinary  executiou 
sale,  and  this  on  the  theory  that  the  object  of  such  sales  is  to 
subject  the  property  of  the  debtor  at  a  fair  valuation,  to  the 
liquidation  of  his  debts.  {Swires  v.  Broiherllney  41  Pa.  St.  135; 
80  Am.  Dec.  601;  Ted  v.  Yancey,  23  Gratt.  691;  Henderson  v. 
8ubm,  21  Ala.  630,  650 ;  SinneU  v.  OrolWs  Adm\  4  W.  Va. 
600;  Byers  v.  Surget,  19  How.  311;  Randolph's  Ex'r  v.  Quid- 
nick  Co,  135  U.  S.  459.)  Especially  is  this  true  of  a  sale  under 
a  decree,  as  distinguished  from  an  ordinary  execution  sale. 
{Hudgins  v.  Lanier,  23  Gratt.  494 ;  leel  v.  Yancey,  23  Gratt. 
691;  Sinnett  v.  Crall^s  Adm'r,  4  W.  Va.  600.)  It  is  distinctly 
averred  that  the  price  for  which  the  lot  was  sold  was  but  one- 
twentieth  of  its  value.  Whatever  may  be  the  conflict  of  decision 
upon  the  first  proposition,  the  uniform  rule  of  decision  in  this 
country  is,  that  where  the  inadequacy  of  consideration  is  so 
gross  as  to  shock  the  conscience,  courts  will  look  '^  anxiously 
for  even  purely  technical  irregularities  upon  which  to  set  the 
sale  aside."  {WriglU  v.  Dick,  116  Ind.  542,  544;  Freeman  on 
Executions,  §  309 ;  AUen  v.  Oark,  36  Wis.  107;  Graffam  v. 
Burgess,  117  U.  S.  180;  Garden  v.  Lane,  48  Ark,  216;  3  Am. 
St.  Rep.  228;  Rorer  on  Judicial  Sales,  §§  1086,  1087,  1095; 
12  Am.  &  Eug.  Encycl.  of  Law,  238.) 

II.  That  the  failure  to  confirm  this  sale  under  decree  of 
foreclosure  was  not  only  a  technical,  but  a  vital  irregularity, 
can  scarcely  be  controverted.     The  rule  of  the  common  law  was 
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tmiform  that  a  judicial  sale,  i.  e.,  one  under  order  of  court  as 
distinguished  from  the  ordinary  execution  sale,  never  became 
final  until  reported  to  the  court,  acted  on,  and  confirmed. 
(Freeman  on  Execution,  §  311;  Blossom  v.  Bmlroad  Co,  3  Wall, 
207;  8  Am.  &  Eng.  Eucycl.  of  Law,  p.  250;  12  Am.  &  Eiig. 
Encycl.  of  Law,  p.  219.)  Save  where  repealed  by  statute,  the 
common  law^f  Eugland  prevails  in  Moutana.  Section  358, 
page  158  of  the  Compiled  Statutes,  does  not  assume,  directly  or 
indirectly,  to  modify  this  chancery  rule  of  confirmation. 

III.  The  impression  influencing  the  sale  as  to  the  defective- 
ness and  invalidity  of  the  Eussell  title,  and  the  belief  that  the 
sale  was  not  genuine,  but  merely  formal,  presents  a  clear  case 
for  the  application  of  the  rule  announced  in  WriglU  v.  Diok^ 
116  Ind.  542,  in  that  they  constitute  '^circumstances  and  facts 
operating  to  prevent  the  property  from  bringing  its  fair  value.'^ 

IV.  The  obtaining  by  the  appellant  of  a  list,  said  by  the 
officer  to  be  a  complete  list  of  all  the  property,  together  with 
the  assertion  at  the  time  of  sale  relied  upon  by  the  appellant 
that  it  was  but  a  mere  formality,  develops  a  clean-cut  case  of 
misapprehension  on  his  part,  resulting  in  an  omission  to  redeem. 
(  Wright  v.  Dick^  supra.) 

T.  J.  Walsh,  for  Respondent. 

L  Inadequacy  of  consideration  alone,  however  gross,  will  not 
avail  to  set  aside  a  judicial  sale.  {p^Callaghan  v.  0* CkillaghaUy 
91  111.  228;  ApicuHural  etc.  Assoc,  v.  Brewster,  51  Tex.  257; 
Sigerson  v.  SigersoUy  71  Iowa,  476 ;  Peterson  v.  LUUey  74  Iowa, 
223;  March  v.  Ladlum,  3  Sand.  Ch.  35;  JEJ/ia  L.  Ins.  Co.  v. 
McOormick,  20  Wis.  265;  Graffam  v.  Burgess,  117  U.  S.  180.) 
But  the  plaintiff  is  in  no  position  to  complain  of  the  inadequacy 
of  the  price  for  which  tlie  property  sold.  He  was  present  at 
the  sale.  It  was  his  duty  to  deny  the  "  rumors."  He  seeks 
the  aid  of  the  court  now  to  put  him  in  exactly  the  position  he 
would  have  been  if  he  had  but  then  raised  his  voice.  He  knew 
the  rumor  disparaging  his  title  was  untrue,  and  the  least  inquiry 
would  have  set  the  others  at  rest,  even  though  it  did  not  carry 
its  own  refutation.  It  was  his  duty  to  do  what  he  could  to 
make  the  property  bring  what  it  was  worth.  {3IcOeorge  v. 
Sease,  32  Kan.  387.)     If  the  result  sprang  from  his  own  iuatten- 
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tion  or  negligence,  even  grass  inadequacy  will  not  avail.  (-FVy 
V.  Sired,  44  Ark.  502;  King  v.  Broj^on,  122  Mass.  122; 
Billiard  v.  Gy^een,  10  Mich.  268.)  It  must  be  remembered  that 
the  purchaser  in  this  instance  is  a  stranger.  No  imputation  of 
any  character  is  even  suggested  in  the  cumplaiut  against  him. 
It  is  not  even  intimated  that  he  knew  of  the  ^'rumors."  He  is 
a  purchaser  in  good  faith.  In  order  to  avoid  the  sale  ''it  must 
be  shown  that  the  purchaser  is  in  some  measure  responsible  for 
the  inadequacy  of  price.*'  {Garden  v.  Lane,  48  Ark.  216;  3 
Am.  St.  Rep.  228;  WiUe  v.  WiUan,  14  Ves.  Jr.  151;  Adams 
V.  Tliomas,  44  Ark.  267;  McOo^on's  Ex'ra  v.  Foster,  33  Tex. 
241;  Files  v.  Harbison,  29  Ark.  307.)  Or  that  it  is  attributable 
to  the  person  conducting  the  sale,  so  that  it  is  against  oonscienoe 
that  the  purchaser  should  take  advantage.  (Collier  v.  Whipple, 
13  Wend.  224;  Tripp  v.  Gook,  26  Wend.  143-156;  Lefevre  v. 
Laraway,  22  Barb.  167-173.)  The  good  faith  of  the  purchaser 
and  the  sheriff  is  a  controlling  feature.  (Norilirop  v.  Cooper, 
23  Kau.  432.) 

II.  As  to  lack  of  confirmation,  it  seems  a  sufficient  answer  to 
say  that  the  statute  does  not  require  the  sale  to  be  confirmed.  It 
directs  the  sheriff  to  issue  his  certificate  and  at  the  end  of  six 
mouths  to  execute  a  deed.  No  intervening  action  is  contemplatetl 
on  the  part  of  the  court.  Confirming  sales  either  on  execution  or 
foreclosure  seems  to  be  wholly  unknown  to  the  California  prac- 
tice, and  it  has  been  judicially  deter niiued' that  it  is  not  essential 
in  judicial  sales  unless  required  by  the  statute.  (Kimple  v.  Con- 
way, 75  Cal.  413.  So  also  the  law  is  declared  in  Campbell  v. 
Gardner,  11  N.  J.  Eq.  423;  69  Am.  Dec.  598.)  The  right  of 
redemj)tion  is  a  suljstitute  for  it.  (Herman  on  Executions,  285.) 
And  the  existence  of  this  right  almost  supplants  an  action  to 
set  aside  the  sale.     (JEtna  Ins.  Co,  v.  McCoinnick,  supra,) 

III.  The  sheriff*  was  under  no  obligation  to  furnish  plaints 
iff  with  a  list  of  his  property  which  was  subject  to  redemption, 
and  his  failure  so  to  do  constitutes  no  excuse  for  failing  to 
re<leem.  (Keene  etc.  Bank  v.  Marsh,  31  Kan.  771.)  And  plaint- 
iff must,  when  he  delays  beyond  the  period  allowed  for  redemp- 
tion, give  some  sufficient  excuse.  (Freeman  on  Executions, 
307  a.)  Plaintiff  had  actual  nolice  of  the  true  state  of  alTairs 
six  months  before  the  commencement  of  his  action.  No  excuse 
for  this  delay  is  offered.     {Lyon  v.  Brunson,  48  Mich.  194.) 
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Harwood,  J. — The  trial  court  sustained  a  demurrer  inter- 
pose<l  to  plaintiff's  complaint,  on  the  ground  that  the  same  failed 
to  allege  facts  sufficient  to  constitute  a  cause  of  action,  and, 
plaintiff  having  elected  to  abide  by  the  statement  of  his  cause, 
as  set  forth  in  the  complaint,  judgment  of  dismissal  was 
entered,  from  which  this  appeal  is  taken,  and  appellant  here 
insists  that  the  facts  alleged  are  sufficient  to  constitute  a  cause 
of  action. 

The  purpose  of  the  action  is  to  obtain  a  decree  setting  aside 
and  vacating  a  judicial  sale  of  certain  interests  of  plaintiff'  in 
real  estate,  described  as  situate  in  the  city  of  Helena,  county  of 
Lewis  and  Clarke,  made  in  pursuance  of  a  decree  foreclosing  a 
mortgage  upon  said  real  estate,  in  an  action  against  appellant. 
The  complaint  in  this  action  alleges  plaintiff's  former  owner* 
dhip  of  the  real  estate  in  question ;  the  fact  that  such  proceed- 
ings were  had  in  an  action  in  the  District  Court  of  the  First 
Judicial  District  of  this  State,  in  and  for  said  county,  as  resulted 
in  a  decree  of  foreclosure  of  the  mortgage  existing  on  said  real 
estate ;  that  thereafter  an  order  of  sale  was  issued  out  of  court, 
to  carry  said  decree  into  effect,  by  sale  of  the  premises  in  question, 
which  sale  was  made  thereunder  April  22, 1890 ;  that  said  prem- 
ises "  were,  and  yet  are,  of  the  value  of  upwards  of  two  thou- 
sand five  hundred  dollars;"  that  at  the  time  and  place  of  said 
sale,  when  the  property  was  called  for  sale  by  the  sheriff  of  said 
•county,  ''it  was  asserted  and  declared  that  said  sale  was  a  mere 
formality,  to  the  end  that  the  judgment  creditors  might  take, 
other  steps  and  proceedings;  and  that  there  was  thereby 
induced  a  belief,  then  existing  in  this  plaintiff,  and  others  pres- 
ent at  this  sale,  and  then  and  there  generally  prevalent,  that 
the  same  was  not  intended  to  be,  and  was  not,  a  genuine  sale 
of  the  said  property;  and  it  was  further  then  and  there 
rumored,  how  and  for  what  reason  plaintiff  does  not  know, 
and  the  said  rumor  obtained  credence,  that  the  title  of  the 
said  Russell  to  the  said  premises  was  defective,  imperfect,  and 
invalid;  and  by  reason  of  the  foregoing,  though  the  said 
property  was  afterwards  cried  for  sale,  the  highest  bid  that 
<x>uld  be  obtained  therefor  was  the  sum  of  one  hundred  and 
seventy-five  dollars,  bid  therefor  by  one  George  H.  Pew, 
•defendant  herein;  which  said  sum  so  bid  was^  and  yet  is, 
YOL.XIL— 88. 
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8o  grossly  inadequate  to  the  value  of  the  property  bid  upon  as 
to  render  the  said  sale  invalid  on  account  thereof,  said  sum  so 
bid  being  about  only  one-twentieth  part  of  tlie  real  value  of  said 
premises;  that  in  truth  and  in  fact  said  sale  was  intended  to  be 
a  genuine  sale  of  said  property,  and  was  so;  and,  in  truth  and 
in  fact,  the  title  of  the  said  Russell  in  and  to  said  premises,  and 
every  part  thereof,  was  valid  and  perfect,  and  that,  therefore, 
there  was  an  absolute  mistake  in  both  respects  at  the  time  of 
said  sale." 

^^And  plaintiff,  on  his  information  and  belief,  further  all^es^ 
that  had  it  not  been  for  the  rumors  aforesaid,  circulated  and 
believed  in,  and  if  it  had  been  understood  at  said  sale  that  the 
same  was  to  be  a  genuine  sale  of  said  property,  and  that  the 
title  of  the  said  Russell  was  not  imperfect,  the  property  would 
have  sold  at  somewhere  near  its  actual  value;  and  that  it  was 
by  reason  of  the  foregoing  condition  of  affairs  that  the  bidding 
was  so  dispirited,  and  the  bidders  were  rendered  fearful  to  bid 
upon  the  same,  and  that  on  account  thereof,  and  that  alone,  the 
said  defendant  was  enabled  to  purchase  the  said  property  at  the 
price  aforesaid." 

It  is  further  alleged  that,  after  the  expiration  of  six  months 
from  the  time  of  said  sale — that  being  the  period  withiu  which 
the  judgment  debtor  is  allowed  by  law  to  redeem  the  same  from 
sale — said  sheriff  made  and  delivered  to  defendant  a  deed  of 
conveyance  of  said  premises,  for  said  consideration  of  one  hun- 
dred and  seventy-five  dollars;  that  after  the  sale  said  sheriff 
returned  into  court  the  order  of  sale,  'Svlth  his  return  indorsed 
thereon,  showing  the  sale  aforesaid,  but  that  said  sale  has  never 
been  confirmed  by  said  court,  nor  have  either  of  said  creditors 
or  the  defendant  ever  applied  to  said  court  to  liave  the  same 
confirmed,  nor  has  the  said  court  ever  taken,  or  been  asked  to 
take,  any  action  whatever  with  reference  thereto." 

That  '^his  plaintiff  would  have  sooner  and  earlier  instituted 
proceedings  looking  towards  a  vacation  and  setting  aside  of  the 
said  sale,  but  that  he  was  misled  by  the  statements  made  at  the 
time  of  the  said  sale,  and  did  not  regard  the  same  as  a  bona  fide 
sale;"  and  was  further  misled  by  the  fact  '^tliat,  more  than 
thirty  days  prior  to  the  expiration  of  the  period  of  redemption 
upon  any  and  all  of  his  property — other  tracts  and  pieces 
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thereof  having  been  theretofore  sold  under  other  judgments  and 
decrees  —  this  plaintiff  went  up  to  the  office  of  the  said  C.  M. 
Jefferis,  sheriff  of  the  county  of  Lewis  and  Clarke,  and  demanded 
and  requested  of  said  sheriff  a  list  of  all  property  sold  by  the 
said  sheriff  prior  to  that  date,  which  it  was  necessary  that  this 
plaintiff  should  redeem;  and  thereupon  the  said  sheriff  did 
furnish  to  this  plaintiff  a  certain  list,  but  wholly  failed  to 
mention  in  the  said  list  tlie  premises  aforesaid,  in  any  manner  or 
at  all ;  which  further  induced  this  plaintiff  to  believe,  and  con- 
firmed him  in  the  belief,  that  the  said  sale  was  merely  formal, 
and  not  genuine,  and  that  on  account  thereof  it  mattered  not 
what  had  been  bid  upon  the  said  premises;  and  that  plaintiff 
was  not  advised  that  defendant  claimed  to  be  the  actual  owner 
of  said  premises  until  on  or  about  the  20th  of  December,  1890, 
more  than  sixty  days  afler  the  period  had  expired  for  the 
redemption  of  the  said  premises;"  that  plaintiff  was  unskilled 
in  business  affairs,  and  theretofore  had  no  experience  in  judicial 
sales. 

Plaintiff  offers  to  pay  into  court  any  sum  required  by  the 
order  of  court,  upon  rescission  of  said  sale. 

A  careful  consideration  of  all  the  facts  alleged  in  this  com- 
plaint leads  us  to  the  conclusion  that  the  trial  court  ruled  cor- 
rectly in  sustaining  the  demurrer  thereto. 

So  far  as  appears  from  the  allegations  of  the  complaint,  every 
step  ia  the  course  of  said  proceedings  up  to  the  time  of  the  sale 
was  pursued  with  regularity,  upon  due  notice,  and  the  sale 
occurred  in  the  presence  of  plaintiff.  Now,  it  is  alleged  that, 
at  the  time  when  the  sale  was  taking  place,  '4t  was  asserted 
and  declared  that  said  sale  was  a  mere  formality,  to  the  end 
that  the  judgment  creditors  might  take  other  steps  and  pro- 
ceedings;" and  that  plaintiff  and  others  were  induced  thereby 
to  believe  that  said  sale  was  not,  nor  intended  to  be,  genuine; 
and  that  it  was  rumored,  by  what  means  and  for  what  reason 
plaintiff  does  not  know,  that  the  title  of  plaintiff  to  said  prem- 
ises was  imperfect  and  invalid,  and  that  said  rumor  obtained 
cre<lence. 

From  whom  did  these  assertions  emanate?  Did  they  proceed 
from  any  one  whose  relation  to  the  proceedings  would  lend  force 
to  such  assertions?    These  alleged  assertions  may  have  been 
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made  by  some  one^  sucb  as  the  slierlff^  or  the  jadgment  creditor, 
or  his  attorney,  whose  statements  would  be  likely  to  influence 
the  minds  of  those  present,  or  they  may  have  been  made  by  some 
one  whose  assertions  should  have  commanded  no  attention  from 
tliose  seeking  to  bid  on  said  property  or  from  the  judgment 
debtor;  or  if  the  latter  gave  attention  to  them,  coming  from 
such  an  unauthorized  source,  it  seems  that  he  should  have 
demanded  from  the  parties  authorized  to  make  said  sale,  and  to 
speak  in  the  matter,  a  definite  declaration,  refuting  such  asser- 
tions, if  unfounded.  Were  such  alleged  assertions  publicly 
made,  or  made  quietly  and  to  but  few  persons  attending  the 
sale?  In  the  brief  of  appellant's  counsel,  he  affirms  tliat  ^^it 
was  publicly  declared,^'  etc.  Herein  he  states  a  stronger  case 
in  his  brief  than  we  find  in  the  complaint.  The  allegations  of 
the  complaint  furnish  no  answer  to  the  above  inquiries.  The 
courts,  as  shown  by  the  authorities  (^Graffam  v.  Burgess,  117 
U.  S.  180;  Byers  v.  Surget,  19  How.  303;  Allen  v.  Clark,  36 
Wis.  101;  WriglU  v.  Dick,  116  Ind.  538 ;  Henderson  v.  Subldi, 
21  Ala.  626;  Lankford  v.  Jackson,  21  Ala.  650;  Swires  v. 
Brot/ierline,  41  Pa.  St.  135;  80  Am.  Dec.  601;  Ted  v.  Yancey, 
23  Gratt.  691),  are  liberal  in  dealing  with  questions  concerning 
judicial  sales,  and  in  setting  the  same  aside  on  proper  showing, 
to  the  end  that  there  may  be  a  fair  sale,  under  as  favorable 
circumstances,  and  for  as  great  a  price  for  the  thing  sold,  as  can 
be  obtained;  but  such  sales  ought  not  to  be  vitiated  and  under- 
mined by  the  merest  intimation  or  ^^  assertion '^  coming  from 
parties  who  may  be  intruders,  and  not  authorized  to  speak  in 
reference  to  the  proceeding,  or  the  matters  involved  therein,  and 
whose  assertions  ought  not  to  command  the  attention  or  influence 
the  action  of  those  seriously  contemplating  the  purchase  of  prop- 
erty at  such  a  sale.  The  assertions  which  this  complaint  allege 
may  have  come  from  such  a  source,  and  been  unworthy  of  seri- 
ous consideration,  and  still  the  allegations  of  the  complaint 
would  be  true. 

This  property  had  been  mortgaged  by  plaintiff  to  secure  pay- 
ment of  a  debt;  default  of  payment  had  been  made;  an  action 
of  foreclosure  of  the  mortgage  —  in  which  it  is  to  be  presumed 
plaintiff  was  summoned  —  had  been  prosecuted  to  judgment; 
and  this  sale,  in  pursuance  to  such  decree  and  writ,  had  taken 
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place  in  the  presence  of  plaintifT,  and,  so  far  as  appears,  was 
carried  oq  with  all  the  formalities  required  by  law  in  such  pro- 
ceedingSy  and  the  property  was  struck  off  to  the  highest  bidder, 
at  public  auction;  jet  plaintiff,  in  the  face  of  all  these  facts, 
contents  himself  to  trust  to  rumor,  and  to  the  assertion  of  some 
one — so  far  as  appears,  some  officious  intermeddler — that  said 
sale  ^^  was  a  mere  formality/'  What  did  that  mean?  Did  it 
mean  that  the  mortgage  to  secure  payment  of  an  obligation, 
the  foreclosure  suit,  the  decree  of  court,  the  writ  to  carry  the 
same  into  effect,  advertisement,  public  sale,  and  the  formal 
striking  of  the  property  off,  as  sold  to  the  highest  bidder, 
were  mere  vain  proceedings,  without  effect?  that  ^'the  sale  was 
not  genuine/'  and  left  the  property  in  the  name  of  plaintiff, 
just  as  before,  and  he  had  nothing  to  do  with  respect  to  the 
matter,  because  some  one  had  said  that  the  sale  was  ^'a  mere 
formality?"  This  was  the  conclusion  which  plaintiff  asserts 
he  adopted  from  that  assertion,  and  adopted  it  without  inquiry, 
so  easy  to  have  been  made,  as  to  the  teal  effect  of  these  proceed- 
ings. If  the  effect  of  a  sale  regularly  made  is  to  be  destroyed 
by  such  conditions,  it  would  seem  that  none,  however  lawfully 
and  fairly  proceeded  with,  would  be  safe  from  overthrow. 

Plaintiff  alleges  that,  at  a  certain  time  prior  to  the  expiration 
of  the  period  for  redemption  of  said  property,  he  applied  to  the 
sheriff  for  a  list  of  his  real  estate  theretofore  sold,  subject  to 
redemption;  that  the  sheriff  gave  such  list  to  plaintiff,  omitting 
therefrom  the  property  in  question  in  this  case;  that  thereby 
plaintiff  was  further  misled  to  believe  said  sale  was  not  genuine. 

Plaintiff  was  present  at  the  sale,  and  had  personal  knowledge 
of  the  fact  that  the  sale  of  said  premises  took  place,  the  price 
bid,  the  name  of  the  purchaser,  and  all  &cts  concerning  the 
same,  of  which  the  sheriff  could  have  informed  him.  He  is 
also  presumed  to  have  known,  and  it  is  implied  from  the  alle- 
gations of  the  complaint  that  he  did  know,  of  his  privilege 
to  redeem  said  proi>erty  from  said  sale,  at  the  same  price  for 
which  it  sold,  at  any  time  within  six  months.  And  now,  when, 
as  intimated  in  the  above  allegation,  he  proposed  to  exercise  said 
privilege,  he  puts  a  certain  construction  upon  the  failure  of  the 
sheriff  to  give  him  a  list  of  the  real  estate  in  question.  He 
does  not  even  ask  the  sheriff  why  he  omitted  said  property  from 
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the  list,  nor  what  was  the  effect  of  the  sale  thereof.  Nor  does  he 
seek  counsel  concerning  it.  The  rights  of  others  had  intervened^ 
and  it  would  be  contrary  to  sound  principles  to  hold  that  those 
rights  were  prejudiced  by  failure  of  the  sheriff  to  act  with  pre- 
cision in  a  matter  which  did  not  pertain  to  his  official  duty  in  the 
premises,  and  in  a  matter  where  the  judgment  debtor  already  had 
all  information  which  the  sheriff  could  have  furnished.  The 
statute  requires  the  sheriff,  in  such  proceedings,  to  cause  to  be 
recorded,  in  the  public  recorder's  office,  one  duplicate  certificate 
of  sale,  and  therein  state  whether  the  land  sold  was  subject  to 
redemption  (Code  Civ.  Proc.  §  340);«  and  we  must  presume,  in 
the  absence  of  allegation  to  the  contrary,  this  was  done.  If  the 
pro|)erty  was  sold  at  a  price  which  represented  but  a  small  pro- 
portion of  the  real  value  of  the  property,  as  alleged,  it  made 
redemption  thereof  the  more  easy  for  plaintiff,  and  the  law  and 
practice  of  the  court  allowed  him  six  mouths  in  which  to  exer- 
cise that  privilege. 

The  cases  cited  by  ap|)ellant  are  not  in  point,  for,  while 
inadequacy  of  price  appears  to  be  the  controlling  ground  for 
vacating  the  sale,  it  does  not  appear  that  the  judgment  debtor 
had  full  knowledge  of  all  the  proceedings,  as  in  the  case  at  bar, 
and,  with  such  knowledge,  utter  failure  to  cure  all  the  ills  of 
which  he  complains,  by  acting  on  the  privilege  of  redemption, 
given  by  law,  and  the  practice  of  the  court.  (See  cases  supra.) 
It  will  generally  be  found  in  those  cases  that  the  judgment 
debtor  was  in  fact  without  knowledge  of  the  sale,  until  after  the 
time  for  redemption  had  expired;  and  in  many  of  them  the 
facts  tend  to  show  that  the  purchaser,  and  others  concerned, 
connived  to  keep  all  such  knowledge  from  the  judgment  debtor, 
until  after  the  redemption  period  had  expired.  We  approved 
the  principles  laid  down  in  those  and  kindred  cases  on  the  sub- 
ject. But  we  do  not  find  that  plaintiff's  cause,  as  set  forth  in 
the  complaint,  comes  within  the  conditions  upon  which  those 
authorities  proceeded. 

This  is  a  case  wherein  it  seems  to  us  the  maxim,  ffigUantibua 
rum  dcyrmiemiibvs  oequitaa  svbveaity  is  applicable  to  the  inexcusable 
laches  of  plaintiff,  so  far  as  shown  by  his  complaint. 

It  is  further  alleged  by  plaintiff  that  no  order  has  yet  been 
made  by  the  court  confirming  said  sale.     We  are  of  the  opinion 
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that  this  would  be  an  immaterial  fact  in  the  case,  so  far  as  con- 
oerns  plaintiff's  position ,  because,  if  the  sale  was  grossly  irregu- 
lar, so  as  to  make  it  voidable  upon  a  proper  showing  thereof, 
the  fact  of  confirmation  would  not  cure  such  irregularities;  nor 
would  the  absence  of  confirmation,  if  the  same  was  necessary 
under  our  practice — a  question  which  we  do  not  feel  called 
upon  to  determine  in  the  present  case  (Rorer  on  Judicial  Sales, 
§§  19,  20) — amount  to  such  an  irregularity  as  to  avoid  all 
the  other  proceedings  leading  up  to  and  including  the  sale,  if 
without  fault. 

The  trial  court,  we  think,  ruled  correctly,  and  the  order  sus- 
taining the  demurrer  will  therefore  be  affirmed. 

Affirmed. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


[Sabmitted  May  27, 1892.    Decided  September  26, 1892.] 

Execution  Saue—  Motion  to  vacate.— A  motion  to  set  aside  an  exeontion  sale, 
accompanied  by  an  offer  to  pay  the  judgment,  was  properly  granted,  as  to 
property  parohased  by  the  plaintiff,  where  it  appeared  that  the  defendant's 
attorney  had  an  understanding  with  the  plaintiff  at  the  time  of  the  levy  of 
execution  that  no  action  would  be  taken  thereon  for  ten  days ;  that  once  before 
the  expiration  of  that  period,  and  at  another  time  before  the  sale,  defendant's 
attorney  showed  plaintiff  telegrams  which  defendant  had  received  referring  to 
money  on  the  way  to  defendant,  with  which  it  was  understood  the  Judgment 
was  to  be  satinfied,  and  that  plaintiff  upon  reading  said  telegrams  had  said  "all 
right ; "  that  defendant  did  not  know  of  the  intended  sale  until  after  it  occurred, 
and  had  been  led  by  plaintiff  to  believe  that  the  execution  would  be  held  for  a 
reasonable  time  for  defendant  to  receive  the  money. 

Appeal  from  Fourth  Judicial  District^  Missoula  OourUy. 

Plaintiff  had  judgment  below,  and  appeals  from  an  order  by 
MABSHAiiL,  J.,  vacating  an  execution  sale.    Affirmed, 

Statements  of  fiicts,  prepared  by  the  judge  delivering  the 
opinion. 

This  is  an  appeal  from  a  special  order,  made  after  final  judg- 
ment. The  order  was  one  setting  aside  an  execution  sale  of 
personal  property.  In  the  Fourth  Judicial  District  Court  the 
plaintiff  obtained  a  judgment  against  the  defendant,  on  the 
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twentj-sixth  day  of  January,  1892,  for  three  hundred  and 
sixty-five  dollars  and  costs.  On  the  next  day  an  execution  was 
issued  to  the  sheriff  of  Missoula  County.  The  sheriff  returned 
that  he  executed  the  same  by  levying  upon  sixty-seven  thoasand 
eight  hundred  and  twenty-five  shares  of  stock  of  the  Eldorado^ 
Mining  Company ;  that  he  advertised  the  same  for  sale  for  five 
consecutive  days,  in  three  public  places,  and  sold  the  stock 
on  February  11,  1892,  at  public  auction,  at  the  door  of  the 
court-house,  being  the  time  and  place  mentioned  in  the  notices 
posted ;  that  he  sold  thirty  thousand  shares  to  G.  T.  McCul lough 
for  two  hundred  and  eleven  dollars,  and  thirty-seven  thousand 
eight  hundred  and  twenty-five  shares  to  the  plaintiff  for  one 
hundred  and  sixty-five  dollars.  On  the  13th  of  February  the 
defendant  gave  notice  of  motion  to  set  aside  this  execution  sale. 
The  motion  was  brought  to  a  hearing  on  February  23d,  and 
the  court  granted  the  motion  in  part;  that  is,  the  execution  sale 
was  set  aside,  as  far  as  the  purchase  by  the  plaintiff  was  con- 
cerned, of  the  thirty-seven  thousand  eight  hundred  and  twenty- 
five  shares  of  stock.  There  were  three  grounds  set  forth  in  the 
motion  to  set  aside  the  sale,  only  one  of  which  we  will  notice, 
and  that  is  the  contention  of  defendant  that  plaintiff's  conduct 
misled  him  to  believe  that  the  sale  was  not  to  be  pushed. 
As  to  this  contention,  the  following  statement  may  be  made: — 
The  defendant  was  represented  by  an  attorney,  and  it  was 
upon  the  evidence  of  his  attorney,  rather  than  that  of  his  own,, 
that  it  was  sought  to  set  aside  the  sale.  This  attorney  says  that 
he  knew  an  execution  had  been  issued  against  the  defendant,  on 
January  27th;  that  he,  defendant's  attorney,  had  an  under- 
standing with  plaintiff  that  no  action  should  be  taken  on  said 
execution  for  ten  days;  that  on  February  5th,  before  the  expi-^ 
ration  of  the  ten  days,  he  showed  plaintiff  a  telegram  addressed 
to  defendant,  which  read,  "Your  money  will  be  there  in  time.*^ 
It  seems  to  be  conceded  by  the  parties  that  this  referred  to  some 
money  which  was  sent  by  some  one  to  the  defendant,  with  which 
he  expected  to  satisfy  the  judgment.  Defendant's  attorney 
further  said  that,  when  he  showed  plaintiff  this  telegram, 
plaintiff  asked  him  when  the  money  would  be  in  Missoula,  and 
was  told  that  it  would  arrive  on  the  8th  or  9th  of  February,, 
and  that  plaintiff  said^  "All  right."     It  appears  that  the  tea 
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dajs  of  time  agreed  on  bj  plaintiff  and  defendant's  attorney 
would  expire  on  February  6thy  the  day  after  this  conversation. 
Defendant's  attorney  further  says  that,  on  the  9th  of  February, 
he  showed  plaintiff  another  telegram,  addressed  to  defendant, 
in  these  words,  "Receive  by  mail  draft  on  bank  for  money.'^ 
He  says,  further,  that  the  plaintiff  read  this  telegram,  and  said, 
"AH  right/'  The  plaintiff  says  that  he  made  no  comment  on 
the  telegram.  This  attorney  further  says  that  he  did  not  know 
that  the  property  was  to  be  sold.  He  says  that  he  did  not  ask 
for  an  extension  of  time  beyond  the  ten  days  agreed  upon,  and 
that  plaintiff  had  never  informed  him  that  he  could  have  more 
than  ten  days.  The  ten  days'  stay  having  expired  on  February 
6th,  the  advertisement  of  five  days  was  then  commenced,  and 
the  property  sold  on  February  11th.  It  is  conceded  by  the 
parties  that  all  the  procedure  of  the  sheriff  was  regular.  Upon 
this  showing  the  District  Court  set  aside  the  execution  sale,  as 
above  noticed,  and  from  that  order  the  plaintiff  appeals. 

Harry  D.  Moore^  and  Tliomas  C  Marshall,  for  Appellant. 

]}ui8  &  Orauchf  and  Murray  &  Musgrave,  for  Respondent. 

De  Witt,  J. — If  the  plaintiff's  acts  were  such  as,  even 
inadvertently  on  the  part  of  plaintiff,  to  lead  the  defendant,  or 
his  attorney  who  was  representing  him,  to  honestly  believe  that 
he,  the  plaintiff,  intended  to  let  the  execution  rest  for  a  reason- 
able time,  until  the  money  arrived  for  its  satisfaction,  which 
money  was  said  to  be  on  the  way,  it  would  seem  that  the  action 
of  the  court  below  in  setting  aside  the  execution  sale  should  uot 
be  disturbed. 

On  February  9th  defendant's  attorney  says  that  he  gave 
plaintiff  information,  which  it  is  apparent  was  to  the  effect  that 
money  had  been  sent  by  some  one  for  the  purpose  of  satisfying 
the  judgh.ait.  This  witness  says  the  plaintiff  expressed  him- 
self as  satisfied  with  this  arrangement,  that  is,  that  he  said, 
"All  right."  This  is  denied  by  plaintiff,  but  it  seems  that 
credit  was  given  by  the  court  to  the  defendant's  version  of  the 
facts,  and  there  was  evidence,  upon  the  motion,  to  sustain  the 
oourt's  position  in  this  respect. 
^  Defendant's  contention  on  the  motion  was  that  the  plaintiff 
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led  liira,  or  his  attorney  representing  him,  to  believe  that  the 
execution  would  be  held  for  some  reasonable  length  of  time. 
That  the  attorney  so  believed  is  perhaps  further  evidenced  by 
the  fact  that  he  did  not  ask  for  a  further  extension  of  the  stay 
of  execution.  When  the  conversation  of  February  9th  took 
place,  the  execution  sale  was  then  in  advertisement.  Of  this 
the  defendant,  and  his  attorney  who  represented  him,  were  not 
aware.  But  this  fact  is  of  importance  only  in  this  respect,  that 
the  omission  of  defendant's  attorney  to  ascertain  whether 
advertisement  had  been  made  may  have  had  some  weight  with 
the  court  below  in  determining  that  the  defendant,  or  his 
attorney,  had  reason  to  believe,  in  the  conversation  of  Febru- 
ary 9th,  that  plaintiff  intended  not  to  push  the  execution. 

Two  days  after  February  9th,  to  wit,  February  11th,  the 
execution  sale  took  place.  There  was,  therefore,  no  long  lapse 
of  time  between  the  conversation  of  February  9th  and  the  sale, 
and  no  laches  on  the  part  of  defendant,  if  it  be  true  that  his 
version  of  the  interview  of  February  9th  was  the  true  one,  or 
if  he  believed  it  to  be  the  true  one.  If  the  defendant  honestly 
believed,  as  the  District  Court  must  have  thought  he  did,  that 
plaintiff  intended  to  wait  for  the  arrival  of  the  draft  mentioned 
in  the  telegram,  he  did  not  take  undue  advantage  of  plaintiff's 
leniency  by  neglecting  the  matter  for  any  considerable  length 
of  time.  Again,  the  sale  was  on  February  11th,  and  the  motion 
to  set  it  aside  was  filed  on  February  13th,  so  that  it  appears 
that  defendant  at  once  sought  relief.  This  may  have  been 
another  fact  which  satisfied  the  District  Court  that  the  defend- 
ant, through  inadvertence,  allowed  the  execution  sale  to  proceed. 

The  defendant  does  not  ask  to  have  the  judgment  set  aside. 
He  admits  its  validity,  and  he  makes  a  showing  of  some  dili- 
gence in  endeavoring  to  pay  it;  all  he  asks  is  that  the  sale 
be  set  aside,  by  virtue  of  which  his  property  was  disposed  of. 
He  offers  to  pay  the  judgment  on  the  vacation  of  the  sale. 
This  secures  all  the  rights  of  the  judgment  creditor. 

We  are  satisfied  that  the  District  Court  did  not  err  in  setting 
aside  the  sale.     Therefore  the  order  is  affirmed. 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 
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HERZOG,  Respondent,  v.  BERNARD,  Appellant. 

[Sabmitted  May  27, 1892.    Decided  September  26,  1892.] 

ExiauTiojx  Skui— Injunction —Appeals, —  Where  an  order  of  the  District  Court 
yaoating  an  execution  sale  has  been  affirmed  on  appeal,  an  order  of  such  court 
granting  an  injanction  to  restrain  the  judgment  creditor  from  disposing  of 
property  purchased  at  such  execution  sale  will  also  be  afi&rmed. 

Appeal  from  Fourth  Judickd  District^  Missoula  County, 

An  injunctioa  was  granted  by  Marshall,  J.,  restraining 
defendant  from  disposing  of  the  property  purchased  at  the  exe- 
cution sale,  which  was  vacated  in  Bernard  v.  Herzog,  ante,  page 
519.     Affirmed. 

■ 

Harry  D.  Moo7*e,  and  Tlwmaa  C.  Mardiall,  for  Appellant. 
Du'is  &  Orouch,  and  Murray  &  Musgraw,  for  Respondent. 

De  Witt,  J. — This  action  grew  out  of  the  order  made  by 
the  District  Court  in  Bernard  v.  Herzog,  which  order  we  have 
just  decided  should  be  affirmed.  In  the  case  at  bar  the  plaint- 
iff, respondent  herein,  obtained  an  injunction  against  Bernard, 
restraining  him  from  disposing  of  the  mining  stock  which  he  had 
bought  on  the  execution  sale  in  the  case  of  Bernard  v.  Herzog, 
The  injunction  herein  was  obtained  on  the  ground  that  the  exe- 
cution sale  in  Bernard  v.  Herzog  had  been  set  aside.  As  it  is 
determined  that  there  was  no  error  in  the  District  Court  in  set- 
ting aside  that  sale,  there  is*  no  reason  presented  why  the  injunc- 
tion in  this  case  should  not  remain.  The  ground  urged  for 
setting  it  aside  was,  in  effect,  that  the  order  made  in  the  other 
case  should  be  vacated,  and  with  such  vacation  the  injunction 
in  this  case  should  fall. 

The  order  of  the  District  Court  granting  the  injunction  herein 

is  affirmed. 

Affi/rmedm 
Blake,  C.  J.,  and  Habwoob,  J.,  concur. 
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SMITH  ET  AL.,  Respondento,  v.  SHERMAN  MINING 

COMPANY,  Appellant. 

[Argaed  Jane  29, 1892.    Dodded  September  26, 1892.  ] 

MxOHANio'8  LaasB-^ Statement— Smfftcienoy  of  ooocmnt.— A  mechuiic's  lien  state- 
ment which  shows  the  dates  when  the  work  was  commenced  and  completed,  the 
total  number  of  days'  work  performed,  and  the  amount  due  therefor,  is  a  saf- 
flcient  aooonnt  nnder  section  1371,  fifth  dirision  of  the  Compiled  Statutes,  pro- 
Tiding  that  there  shall  be  filed  by  the  party  claiming  a  lien  <*a  just  and  ime 
account  of  the  amount  due  or  owing  after  allowing  all  credits"  without  stating 
the  items  of  which  the  account  consists,  or  the  nature  of  the  work.  {Black  t. 
^j>po2onio,  1  Mont.  816 ;  Jlolan  r.  Lovelock,  1  Mont.  224 ;  Merrigan  r.  EngUeh, 
9  Mont,  lis,  cited.) 

Baxe— Zand  eutjeci  to  lien'"  Construction  of  Act  of  September  14, 1887.— Section  2 
of  the  Act  of  September  14, 1887,  limiting  the  operation  of  a  mechanic's  lien  to 
'*  the  lot  or  land  upon  which  any  such  building,  improvements,  or  structure 
is  situated,  to  the  ^xtent  of  one  acre,  if  outside  of  any  town  or  city,"  does  noi 
apply  to  a  lode  mining  claim.    {Alvord  ▼.  Bendrie,  2  Mont.  116,  cited.) 

Appeal  from  Sixth  JudicicU  Diatfid,  Meagher  County, 

Actions  to  foreclose  mechaiiic's  liens.     Judgment  was  ren- 
dered for  the  plaintiffs  below  bj  Henby^  J.     Affirmed. 

Thompson  &  Maddox,  for  Appellant. 

An  account  is  ^'a  list  of  items  of  debts  and  credits  with  their 
respective  dates.*'  (BurrilPs  Law  Diet.  p.  22,  title  *' Account.") 
A  reference  to  the  liens  shows  that  in  no  case  do  thej  contain 
an  account.  There  is  no  detailed  statement  of  the  demands: 
only  a  statement  setting  down  in  a  round  sum  what  plaintiff 
claims  as  the  balance  due.  This  is  insufficient  under  the 
decisions  of  States  where  the  statute  requires  the  filing  of  a 
"just  and  true  account."  {McWilliams  v.  AUan^  45  Mo.  673; 
Russell  V.  Bdl,  44  Pa.  St  47;  Lee  v.  Burke,  66  Pa.  St.  336 ; 
Carson  v.  White,  6  Gill,  17,  27;  Thomas  v.  Barb^,  10  Md. 
380;  German  L.  etc  Church  v.  Heise,  44  Md.  453,  454; 
Sliackleford  v.  Beck,  80  Va.  673 ;  Greene  v.  Ely,  2  Greene,  608 ; 
Valentine  v.  Rawson,  67  Iowa,  179;  Kling  v.  Railway  Constntc- 
lion  Co.  7  Mo.  App.  410,  412;  Heinrich  v.  Carondelet  O.  Soe. 
8  Mo.  App.  588;  Hoffman  v.  Walton,  36  Mo.  613;  Codling  v. 
Nasi,  8  Mo.  App.  573 ;  Foster  v.  Wulfing,  20  Mo.  App.  85.) 
The  liens  are  defective  in  furnishing  no  information  as  to  the 
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character  or  nature  of  the  work.  {Noll  v.  Swineford,  6  Pa.  St. 
187;  Lauman's  Appeal,  8  Pa.  St.  473,  476;  Garson  v.  W/iUe, 
supu;  Ferguson  v.  AslibeU,  53  Tex.  245 ;  Sc/ineider  v.  KoUhoffy 
59  lud.  668;  Wade  v.  ReUz,  18  Ind.  307;  Davis  v.  Ahord,  94 
XJ.  S.  545;  Warren  v.  Quade,  3  Wash.  750.)  The  description 
of  the  property  to  be  charged  is  insufficient  for  any. purpose 
under  the  statutes  of  this  State.  Section  1  of  the  Act  of  March 
9,  1887  (Laws  of  1887,  p.  71),  requires  a  description  sufficient 
at  least  for  the  purpose  of  identifying  the  property.  Section  2 
of  the  Act  of  March  9,  1887,  limits  the  extent  of  the  lien 
given  by  section  1370  of  the  Compiled  Statutes  to  one  acre 
vfhen  the  land  is  outside  of  any  town  or  city.  No  effort  what- 
ever is  made  to  describe  the  acre  to  which  each  lien  claimant 
seeks  to  apply  his  lien.  This  acre  must  be  described  suf- 
ficiently for  identification  or  else  there  is  absolutely  no  descrip- 
tion of  the  property  sought  to  be  charged,  and  the  liens  and  judg- 
ment are  void.  Under  statutes  limiting  the  operation  of  a 
meclianic's  lien  to  one  acre,  the  particular  acre  must  be  described 
^ith  reasonable  and  convenient  certainty.  {McCarty  v.  Van 
JSien,  4  Minn.  461;  TutUe  v.  Howe,  14  Minn.  145;  100  Am. 
Dec.  206;  Ranson  v.  Sheehan,  78  Mo.  668 ;  Wright  v.  Beardsley, 
69  Mo.  548 ;  WUliams  v.  Porter^  51  Mo.  441;  Montgomery  Iron 
Works  v.  Dorman,  78  Ala.  218 ;  Bedsole  v.  Peters,  79  Ala.  133 ; 
Turner  v.  Bobbins,  78  Ala.  592 ;  CerUrai  Urust  Co.  v.  Slieffidd 
etc  By.  Cb.  42  Fed.  Rep.  106.) 

Waterman  &  OaUaway,  and  8milh  &  Oormley,  for  Respondents^ 

The  words,  ''just  and  true  account,''  mean  an  honest  state- 
ment of  the  account  by  the  party  claiming  the  lien.  {Black  v. 
Appolonio,  1  Mont.  342.)  It  is  not  to  be  construed  as  neces- 
sarily meaning  an  itemized  statement.  {Ainslie  v.  Kokn,  16  Or. 
363;  Kezartee  v.  Marks,  15  Or.  529;  Thomas  v.  Huesman,  10 
Ohio  St.  152;  Lonkey  v.  Wells,  16  Nev.  271;  Brennan  v.  Swasey, 
16  Cal.  141;  76  Am.  Dec.  507;  8elden  v.  Meeks,  17  Cal.  129; 
Heston  v.  Martin,  11  Cal.  41;  Davis  v.  Livingston,  29  Cal.  283; 
HUls  V.  Ohlig,  63  Cal.  104 ;  Tredinnick  v.  Bed  Ooud  Min.  Cb. 
72  Cal.  78 ;  Jewell  v.  McKay,  82  Cal.  144;  Sharon  Town  Co.  v. 
Morris,  39  Kan.  377;  Durling  v.  Gould,  83  Me.  134;  Bioo  B. 
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<fe  M.  Co.  V.  Muagrave,  14  Colo.  79.)  There  is  a  substantial 
compliance  with  the  statute  as  to  the  statement  of  the  amount, 
character,  and  nature  of  the  work.  (JSkyrme  v.  OccideiUal  Mill 
&  Min.  Go.  8  Nev.  219;  Dams  v.  AlvorJ,  94  U.  S.  545.)  The 
description  of  the  pro()erty  sought  to  be  cliarged  is  sufficieuL 
{H-edinnuJc  v.  Red  Goud  Min.  Co.  72  Cal.  78 ;  Hotaling  v. 
Oonise,  2  Cal.  63;  TiJbheUs  v.  Mo(yre,  23  Cal.  212;  HaUy  v. 
Amestoy^  44  Cal.  132;  Kezartee  v.  Marks,  15  Or.  529 ;  McNamee 
V.  Rauchy  128  lud.  59;  North  Star  Iron  Works  (h.  v.  Strong, 
33  Minn.  1;  Vantilburgh  v.  Blacky  2  Mont.  371;  Helm  v.  Chap^ 
man,  66  Cal.  291;  Bewick  v.  Muir,  83  Cal.  368;  Dickenson  v. 
Bolyer,  55  Cal.  285.) 

Blake,  C.  J.  —  This  is  an  appeal  from  a  judgment  for  the 
foreclosure  of  six  mechanics'  liens  upon  a  lode  mining  claim. 
There  is  no  material  difference  in  the  facts  upon  which  tlie 
respective  demands  rest,  and  all  depend  upon  the  same  legal 
propositions.  We  will  set  forth  the  exhibits,  which  are  made  a 
part  of  the  complaint  of  Smith,  to  illustrate  the  questions  which 
have  been  discussed  by  counsel: — 

"State  of  Montana,  ) 
County  of  Meagher,  j  **■ 

^^  Exhibit  B.     Landon  A.  Smith,  affiant,  makes  oath,  and 

says  that  the  annexed  is  a  true  and  correct  account  of  the  labor 

performed  and  material  furnished  by  him  to  and  for  the  Sher* 

man  Mining  Company,  at  Castle  Mountain  Mining  District,  in 

said  county,  and   that  the  account   hereto  annexed   (marked 

'Exhibit  A/  and  made  a  part  hereof)  is  just  and  true,  and 

there  is  due  thereon,  after  allowing  all     credits    thereon,  the 

sum  of  one  hundred  and  forty  dollars.     That  said  labor  was 

performed  and  material  was  furnished  for  said  Sherman  Mining 

Company  at  the  time  in  said  account  mentioned,  under  and  by 

virtue  of  a  contract  between  affiant,  Landon  A.  Smith,  and  said 

Sherman  Mining  Company,  by  John  Franks,  its  agent,  and 

for  work  and  labor  upon  a  certain  mining  claim  located  on  the 

premises  hereinafter  described;  and  affiant  further  makes  oath, 

and  says  that  the  said  Sherman  Mining  Company,  at  the  time 

said  contract  was  entered  into  and  said  labor  was  performed 

and  said  material  was  furnished,  the  owner  of  said  miuej  and 
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that  said  mine  is  situated  on  a  certain  lot  of  land  owned  by  said 
Sherman  Mining  Company,  and  is  situated,  lying}  &ud  being  in 
the  State  of  Montana,  county  of  Meagher,  and  is  described  a» 
follows:  'A  certain  mine,  lode  or  quartz  claim,  situated  in 
Castle  Mountain  unorganized  mining  district,  Meagher  County, 
State  of  Montana,  known,  designated,  and  located  as  the  '' Sher- 
man Quartz  Mining  Claim."' 

''And  this  affiant,  Laudou  A.  Smith,  claims  a  lien  qu  the  said 
premises.  '  Landon  A.  Smith. 

''Sul)scribed  and  sworn  to  before  me  this  twenty*third  day^ 
of  December,  A.  D.  1890. 

"  Max  Waterman,  Notary  Public.*' 

''Exhibit  A.  Landon  A.  Smith,  in  account  with  the  Sher- 
man Mining  Company  for  work  and  labor  done  and  performed 
in  and  upon  the  Sherman  Mining  Claim  between  the  twenty- 
second  day  of  October  and  the  fifth  day  of  December,  A.  D.. 
1890,  forty  days  in  all,  at  ^3.50  per  day;  total  amount  due, 
1 140.  Landon  A.  Smith. 

"  Filed  for  record  on  the  twenty-third  day  of  December,  A.  D.. 
1890,  at  11  o'clock,  A.  M.         C.  E.  Wight,  County  Clerk." 

The  testimony  is  not  contained  in  the  record,  which  consists 
of  the  pleadings  and  judgment. 

The  appellant  contends  that  the  account  of  Smith  does  not 
conform  to  the  statute,  which  requires  that  there  shall  be  filed 
by  the  party  claiming  a  lien  '^  a  just  and  true  account  of  the 
amount  due  or  owing  to  him  afler  allowing  all  credits,  and  con- 
taining a  correct  description  of  the  property  to  be  charged  with 
Baid  lien,  verified  by  affidavit;  but  any  error  or  mistake  in  the 
said  account  or  description  shall  not  affect  the  validity  of  said 
lien:  provided,  the  property  may  be  identified  by  said  descrip- 
tion.'' (Comp.  Stats,  div.  5,  §  1371.)  It  is  insisted  that  there 
should  he  a  statement  of  the  items  in  the  account,  and  the  nature 
of  the  work;  and  the  brief  cites  authorities  which  support  this 
contention.  We  have  not  deemed  it  necessary  to  investigate 
the  statutes  which  underlie  these  decisions.  Our  courts  have 
always  favored  a  liberal  construction  of  tliis  law,  and  it  is  held 
in  Black  v.  Appolonio,  1  Mont.  346,  which  was  decided  in  the 
year  1871,  that  ''all  'our  statute  required  is  tRit  a  person  wish* 
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ing  to  avail  himself  of  the  benefits  of  it  should  honestly  state 
liis  aooouot.'  The  term  'just  and  true  account'  does  not  neces- 
sarily imply  more  than  this.  Neither  does  'a  just  or  true 
account'  in^plyy  necessarily,  the  exact  account  a  jury  or  court 
might  find  due  under  the  contract.''  {Nolan  v.  Lovelock,  1  Mont. 
224;  Merrigan  v.  English,  9  Mont.  113.)  The  language  of  the 
section,  supra,  confirms  this  interpretation  by  providing  that  an 
•error  or  mistake  shall  not  vitiate  the  lien.  The  exhibits  should 
be  construed  togetiier.  It  sliould  be  observed  that  the  parties 
to  this  action  do  not  include  mortgagees  or  persons  possessing 
similar  interests  in  the  property.  Mr.  Justice  Field,  in  Davis 
v.  Alvord,  94  U.  S,  547,  has  expressed  succinctly  the  reasons 
for  the  strictness  of  the  rule  which  is  prescribed  when  the  rights 
of  such  persons  are  involved :  "  The  commencement  of  the  work 
must  be  shown,  for  from  that  date  the  lien  attaches,  if  at  all. 
Tiie  character  of  the  work  must  be  shown,  for  it  is  not  for  all 
kinds  of  work  that  a  lieu  is  allowed.  The  completion  of  the 
work  must  be  shown,  for  notice  of  claiming  a  lien  must  be  filed 
in  the  recorder's  office  within  sixty  days  from  that  time."  The 
facts  which  are  essential  to  the  validity  of  the  lien  when  subject 
to  this  test  are  shown  by  the  papers,  and  are  sufficient  in  this 
record.  It  is  clearly  stated  in  the  exhibits  that  Smith  per- 
formed labor  on  said  mining  claim  at  certain  wages  for  the 
period  of  forty  days,  between  the  twenty-second  day  of  October 
and  the  fifth  day  of  December,  1890,  and  has  not  received  any 
sum  in  payment  thereof.  {Ainslie  v.  Kohn,  16  Or.  363;  Lonkey 
v.  Wells,  16  Nev.  274;  Jewell  v.  McKay,  82  Cal.  150;  Ragman 
v.  Williams,  88  Cal.  146.)  The  findings  which  constitute  a  part 
of  the  judgment,  and  are  not  attacked  by  the  appellant,  cover 
these  points. 

Tlie  most  serious  difficulty  which  is  presented  relates  to  the 
description  of  the  Sherman  Lode  Mining  Claim.  There  is  no 
allegation  in  the  pleadings  or  judgment  which  gives  in  dear 
and  precise  terms  the  boundaries  of  the  property.  The  answer 
contains  this  averment:  ^'That  the  land  of  the  defendant  upon 
which  the  plaintifi^,  L.  A.  Smith,  seeks  to  impose  a  lien  is  out- 
side of  any  town  or  city,  and  embraces  twenty  acres  of  land ; 
and  that  said  plaintiff's  claim  of  lien  contains  no  description  or 
designation  of  th^;)ne  acre  to  which  such  lien  is  limited."     The 
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statute  is  satisfied  if  '41ie  property  may  be  identified  by  said 
description."  It  is  further  enacted  "  that  the  lien  given  .... 
shall  extend  to  the  lot  or  land  upon  which  any  such  build  ing, 
improvements,  or  structure  is  situated  to  the  extent  of  one  acre 
if  outside  of  any  town  or  city."  We  have  concluded  that  the 
restriction  to  one  acre  in  the  quantity  of  land  which  can  be 
charged  with  the  lien  is  not  applicable  to  this  action.  The  act 
of  the  first  legislative  assembly  of  the  Territory,  "securing  liens 
to  mechanics  and  others,"  did  not  embrace  work  upon  a  lode 
mining  claim.  The  statute  which  cured  this  omission  was 
approved  December  6,  1867,  and  has  not  been  repealed.  A 
person  who  complies  with  the  law  is  entitled  to  a  lien  upon  a 
"quartz  lode"  to  secure  the  payment  for  his  labor  thereon. 
(Comp.  Stats,  div.  6,  §  1370.)  It  is  apparent  that  the  words 
referring  to  a  lot  or  tract  of  laud  upon  which  a  building,  struct- 
ure, or  improvement  is  situate  did  not  specify  an  acre  or  interest 
in  a  lode  mining  claim.  The  case  of  Alvord  v.  Hendrie^  2  Mont. 
115,  was  decided  in  the  year  1874,  under  legislation  which  is 
now  in  force;  and  it  was  adjudged  that  the  plaintiff  had  a  lien 
upon  the  entire  interest  of  the  owner  in  the  lode  mining  claim. 
In  Helm  v.  Oiapman,  66  Cal.  292,  the  court  said:  "We  deem 
it  our  duty  to  give  efiect  to  the  legislative  purpose  by  holding 
that  one  who  performs  labor  in  any  pit,  shaft,  or  gallery  of  a 
mine  is  entitled  to  a  lien  on  the  whole  mining  claim."  In 
WUlaTneOe  Steam  MUh  Cb.  v.  Kremer,  94  Cal.  209,  Mr.  Jus- 
tice Harrison,  for  the  court,  said:  "As  a  general  rule,  the 
sufficiency  of  the  description  is  a  question  of  fact  to  be  deter* 
rained  by  the  trial  court.  The  claimant  is  not  required,  before 
filing  his  claim  of  lien,  to  make  an  accurate  survey  of  the  lot 
upon  which  the  building  stands,  at  the  risk  of  losing  his  liea 
if  he  makes  a  slight  mistake  in  giving  its  boundaries;  nor  is  he 
even  required  to  give  the  boundaries  of  the  lot."  In  lyedinniok 
V.  Bed  Cloud  Min.  Co.  72  Cal.  78,  it  is  said:  "But,  however 
this  may  be,  we  think  the  description  by  name  was  sufficient 
for  the  identification  of  the  property.  It  appears  from  the 
evidence  that  the  mine  was  well  known,  and  commonly  spoken 
of  as  the  'Red  Cloud  Mine;'"  and  that  by  the  word  "mine" 
was  meant  "the  whole  claim  or  body  of  the  mining  ground." 
(2  Jones  on  Liens,  §  1421.)    We  cannot|  in  the  light  of  the 
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authorities,  hold  that  the  description  of  the  lode  miniDg  claim 
is  so  uncertain  as  to  render  the  judgment  void. 

It  is  therefore  ordered  that  the  judgment  be  afiSrmed. 

Affirmed. 
Haewood,  J.,  and  De  Witt,  J.,  concur. 
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MURPHY,  Respondent,  v.  PHELPS,  Appellant.         »  4S2\ 

[Argued  Maroh  11, 1892.    Decided  October  i,  1892.] 

FijtAi>nia— SiatutB  of  Umitations— Defects  cured  hy  answering  ooer.— A  com* 
plaint  in  an  action  on  a  note,  appearing  on  its  face  to  be  barred  by  limitatlont 
which  alleges  the  indorsement  on  the  note  of  the  receipt  of  a  certain  sum,  with- 
out a  direct  aTerment  that  the  maker  had  paid  any  sum  thereon,  is  bad  on 
demurrer,  but  such  defect  is  cured  by  answering  over,  and  a  trial  of  the  issue 
framed  by  a  denial  of  the  payment  purported  by  the  indorsement. 

Neootiabia  Xnstbukemts — Pari  payment— When  holder  muat  allow  oredU, — 
When  the  holder  of  a  note  reoeiTes  from  the  maker  thereof  a  draft,  properly 
indorsed,  with  the  understanding  that  he  will  coUeot  the  same  and  credit  tha 
payment  on  the  note,  he  is  bound  to  allow  the  credit,  unless  upon  the  failure  of 
the  drawee  to  pay  the  draft  he  giro  due  notice  of  its  dishonor  to  his  indorser. 

Appeal  from  EightJi  Judicial  Distridy  Cascade  Cov/niy. 

Action  upon   a  promissory  note;  tried   before  Benton,  J. 
Plaintiff  bad  judgment  below.     Affirmed. 

A.  •/.  ShoreSf  for  Appellant. 

Day  &  Mwphy,  for  Respondent. 
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Harwood,  J. —  PlaintifT's  action  is  founded  upon  a  prom- 
issory note,  dated  September  4,  1884,  and  the  action  to  enforce 
payment  thereof  was  not  commenced  within  the  period  of  six 
years  from  said  date.  It  is  conceded  that  the  action  would  be 
barred  by  the  Statute  of  Limit^atious  if  no  payment  was  made  on 
the  note  to  bring  the  claim  within  the  period  of  limitation  pre- 
scribed (Code  Civ.  Froc  §  54);  but  plaintiff  maintains  that  a 
payment  of  $90.30  was  made  thereon  December  6,  1888. 

The  first  point  raised  by  ap])ellant  is  that  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action  (Code  Civ. 
Froc.  §  88),  in  that  it  does  not  sufficiently  allege  any  payment 
on  said  note.  This  objection  could  not  be  maintained  under 
the  old  common-law  rule  that  the  Statute  of  Limitations  must 
be  specially  pleaded  if  relied  on  as  a  defense.  (1  Chitty  ou 
Pleading  [ed.  1876],  506.)  That  rule,  however,  has  been  modi- 
fied, by  apparently  the  great  preponderance  of  authority,  to  the 
effect  that,  where  the  complaint  states  facts  from  which  it 
appeal's  that  the  demand  is  barred  by  the  provisions  of  the 
statute,  it  is  then  subject  to  demurrer.  (Bliss  on  Code  Plead- 
ing, 205,  235,  and  cases  cited.) ' 

The  complaint  in  the  case  at  bar  purports  to  set  forth  the 
note  sued  on  by  copy,  and  also  alleges  that  the  same  is  indorsed, 
"December  30,  1888,  received  $90.30."  In  the  sixth  para- 
graph of  the  complaint  is  also  found  the  averment  that  "  said 
note  of  (558.26,  less  the  indorsement  thereon  of  $90.30,  is  now 
due  and  unpaid."  A  statement  in  a  complaint  that  an  indorse- 
ment of  the  receipt  of  a  certain  sum  appears  on  the  promissory 
note  sued  on  is  not  an  averment  that  the  obligor  has  paid  any 
sum  thereof.  The  indorsement  could  be  placed  thereon  with- 
out payment,  and  the  statement  in  the  complaint  that  the  note 
is  indorsed,  "December  30,  1888,  received  $90.30,"  could  be 
made  in  truth,  although  the  maker  of  the  note  had  paid  noth- 
ing whatever  thereon.  Neither  is  the  allegation  of  the  sixtli 
paragraph  of  the  complaint,  that  "said  note,  less  the  indorse- 
ment thereon  of  $90.30,  is  now  due  and  unpaid,"  an  averment 
that  said  sum  was  paid  on  said  note.  It  might  be  truly  alleged 
that  the  amount  of  the  note  was  due,  less  the  amount  of  said 
indorsement,  when  in  fact  the  whole  amount  of  the  note  was 
due  and  unpaid,  including  the  sum  stated,  as  indorsed  thereon. 
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When  the  vital  question  is  whether  the  claim  is^or  is  not, barred 
by  the  Statute  of  Limitations,  and  the  determination  of  such 
question  depends  upon  the  fact  of  the  payment,  such  uncertain 
allegations  as  to  that  fact  are  insufficient.  Therefore,  if  defend- 
ant had  rested  on  his  demurrer,  we  should  be  constrained  to 
hold  the  complaint  defective  in  thus  failing  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

But  defendant  answered,  positively  denying  that  any  such 
payment  was  made  as  purported  to  have  been  received  by  the 
alleged  indorsement  on  said  note.  Herein  the  matter  of  the 
payment,  although  imperfectly  alleged  in  the  complaint,  was 
treated  as  an  averment  of  fact,  and  controverted.  In  connec- 
tion with  this,  defendant  pleaded  the  Statute  of  Limitations. 
On  this  point  of  pleading  the  statute  provides:  ^'In  pleading 
the  Statute  of  Limitations  it  is  not  necessary  to  state  the  facts 
showing  the  defense,  but  it  may  be  stated  generally  that  the 

cause  of  action  is  barred  by  the  provisions  of  sections 

(giving  the  number  of  the  section  and  the  subdivision  thereof, 
if  it  is  so  divided,  relied  upon)  of  the  Code  of  Civil  Procedure; 
and,  if  such  allegation  be  controverted,  the  party  pleading  must 
establish  on  the  trial  the  facts  showing  that  the  cause  of  action 
is  so  barred."     (Code  Civ.  Proc.  §  105.) 

By  replication  the  plaintiff  controverted  the  allegation  that 
said  debt  was  barred  by  the  Statute  of  Limitations,  and  the 
issue  as  to  said  payment  became  the  principal  issue  tried  in  the 
action.  These  pleadings  subsequent  to  the  complaint,  and 
the  trial  of  the  issue  thus  formed,  cured  such  defect  as  there 
was  in  the  allegation  of  the  complaint  as  to  said  payment. 
{Erwin  v.  S/ia/er,  9  Ohio  St.  43;  72  Am.  Dec.  613;  Sweeney 
v.  Great  Falls  Co.  11  Mont.  523;  Ilogan  v.  Sliuarty  11  Mont. 
498 ;  Orr  v.  Haskell,  2  Mont.  229 ;  lerritory  v.  Cdx,  3  Mont. 
203;  Quirk  v.  Gark,  7  Mont.  231;  Palmer  v.  Arthur,  131 
U.  S.  64.) 

Appellant's  motion  for  new  trial  is  based  upon  alleged  error 
of  law  occurring  at  the  trial,  and  excepted  to;  and  also  on  the 
ground  that  the  evidence  is  insufficient  to  justify  the  decision 
of  the  court.  Under  the  latter  alleged  ground  it  is  specified 
and  insisted  that  the  evidence  is  insufficient  to  sustain  the  find- 
ing that  said  alleged  payment  was  made  on  said  note.     This 
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assignment  cannot  be  sustained^  in  view  of  the  testimony  dis- 
closed by  the  record. 

It  appears  that  the  note  sued  on  was  secured  by  mortgage, 
executed  by  Nellie  Corson  and  Isaac  S.  Corson,  her  husband, 
on  certain  land  situate  in  Cascade  County,  now  owned  by 
defendant  Phelps,  and  this  action  was  brought  to  foreclose  said 
mortgage,  and  cause  said  land  to  be  sold,  and  the  proceeds 
applied  to  the  payment  of  the  amount  alleged  to  be  due  on  said 
note.  It  further  appears  that  a  portion  of  said  land  was 
crossed  by  the  Montana  Central  Railroad.  It  is  testified  by 
plaintiff,  as  witness  on  his  own  behalf,  and  by  Isaac  S.  Corson, 
called  on  behalf  of  defendant,  that,  before  said  land  was  con- 
veyed to  defendant  Phelps,  said  railroad  company  made  and 
delivered  to  Nellie  Corson  a  check  or  draft  for  the  payment  of 
$90.30,  which  sum  was  to  be  in  payment  for  the  right  of  way 
of  said  railroad  across  said  laud.  It  appears  to  also  be  admitted 
by  both  parties  that  said  draft  should  have  been  accompanied 
by  a  voucher,  namely,  a  deed  conveying  said  right  of  way  to 
said  railroad  company,  executed  by  said  Corsons,  in  order  to 
complete  the  transaction,  and  make  said  draft  payable  on  presen- 
tation to  said  company.  Plaintiff  testified  that  said  draft  or 
check  was  delivered  to  him  by  Isaac  8.  Corson,  indorsed  so  as 
to  make  the  same  payable  to  plaintiff,  with  the  understanding 
between  them  that  plaintiff  should  collect  the  amount  of  said 
draft,  and  credit  that  amount  as  payment  on  said  note,  of  which 
plaintiff  was  the  holder ;  and  that  said  draft  was  accompanied 
by  a  deed  for  said  right  of  way.  Isaac  S.  Corson  was  called 
as  a  witness  for  defendant,  and  his  testimony  corroborates  that 
of  plaintiff  as  to  the  existence  and  delivery  of  said  draft  to 
plaintiff.  He  says:  "I  donH  remember  as  to  giving  Mr. 
Murphy  the  check.  It  might  have  been  a  sight  draft.  Grave 
him  a  voucher  on  the  Montana  Central  Railroad  for  $90.30, 
payable  at  the  Montana  National  Bank.  The  payment  of  the 
voucher  was  conditioned  on  the  delivery  of  a  deed  to  the  Moo- 
tana  Central  Railway  Company  of  a  right  of  way.  I  have  no 
recollection  of  making  any  such  deed.'*  Plaintiff  testified  that 
"Mr.  Corson  gave  me  this  voucher  or  draft,  together  with  the 
deed  for  the  land  —  $90.30  —  which  I  received  from  him,  and 
subsequently  Mrs.  Corson  asked  me  if  I  had  allowed  the  pay- 
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ment  of  |90.30.  I  told  her  I  had,  upon  this  note."  Isaac  S. 
Corson  was  called  on  behalf  of  plaintiff,  and  in  his  testimony 
said :  ^'I  had  cause  to  give  further  thought  in  reference  to  the 
testimony  about  myself  and  Mrs.  Corson  making  a  deed  to  the 
Montana  Central  Railway  Company.  Mr.  Murphy  showed  me 
a  letter  that  I  had  written  in  regard  to  a  deed.  I  do  not  know 
quite  positively  as  to  the  execution  of  that  deed.  I  remember 
now  that  there  was  a  deed  sent  down  by  Mr.  Eddy,  but  I 
haven't  it  now.  I  remember  the  deed  being  sent  down  by  him, 
all  right  enough,  but  I  haven't  it.  I  remember  turning  over 
the  voucher ;  can't  say  positively  as  to  the  deed.  That  letter 
refers  to  the  right  of  way  to  the  Montana  Central.  It  was 
through  Mrs.  Corson's  land  at  Cascade,  the  land  in  controversy 
in  this  case.  I  can't  say  positively  what  I  did  with  the  deed. 
I  have  a  recollection  of  a  deed  being  made,  and  in  my  posses- 
sioD,  but  what  became  of  it  I  cannot  positively  state." 

Plaintiff  testified  that  on  receipt  of  said  check  or  draft  and 
voucher  he  sent  the  same  to  the  Montana  National  Bank  for 
collection,  to  be  credited  on  his  account  when  paid;  that  after- 
wards plaintiff  had  a  conversation  with  defendant  Phelps,  who 
was  then  cashier  of  said  bank,  in  which  conversation  plaintiff 
asked  defendant  about  giving  him  credit  for  said  $90.30 ;  that 
defendant  replied  that  said  draft  ^^had  reached  the  bank,  and 
would  be  credited  in  due  time." 

Plaintiff  further  testified  that  in  1889  he  called  on  Isaac  and 
Nellie  Corson  ''for  the  express  purpose  of  seeing  Mrs.  Corson 
about  this  land  and  mortgage,  and  in  talking  it  over  the  $90.30 
was  mentioned,  and  she  asked  me  then  if  I  had  given  them 
credit  for  the  $90.30,  made  the  December  before."  Again 
referring  to  the  conversation  in  his  testimony,  plaintiff  said : 
''Nellie  Corson  asked  me  if  I  had  allowed  the  payment  of  the 
$90.30.  I  told  her  I  had,  upon  this  note."  It  appears  to  be 
conceded  that  said  check  or  draft  was  never  collected  by  said 
bank,  but  plaintiff  allowed  said  payment  on  the  note,  and  made 
the  indorsement  thereof  about  the  time  the  period  of  limitation 
would  have  expired,  except  for  the  fact  of  said  payment. 

It  is  apparent  from  the  fitcts  shown  that  plaintiff  was  bound 
to  credit  the  Corson  note  with  said  payment  of  $90.30.  If 
plaintiff  received  a  check  or  draft  drawn  in  favor  of  Mrs. 
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Corson,  by  a  third  party,  assigned  over  to  liim  by  proper 
indorsement,  for  collection  and  application  on  said  note,  and  such 
check  or  drafl  was  taken  under  those  conditions  and  with  the 
understanding  that  plaintiff  would  collect  the  same  and  give 
credit  on  said  note,  he  was  bound  to  allow  the  credit,  unless,  on 
failure  of  the  obligor  to  make  payment  of  the  draft,  plaintiff 
gave  notice  back  to  the  indorser  of  the  check  or  drafl  of  its 
dishonor,  in  due  time.  The  fact  of  delivery  of  said  check  or 
draft,  indorsed  over  to  plaintiff  for  collection,  and  receiving  no 
notice  of  protest  for  nonpayment  thereof,  warranted  the  makers 
of  said  note  in  charging  plaintiff  with  the  amount  of  the  drafts 
These  facts  also  warranted  the  Corsons  in  presuming  that  said 
draft  had  been  collected  by  plaintiff,  and  he  was  bound  to 
allow  said  payment  on  the  note.  Moreover,  according  to  the 
undisputed  tesitmony,  plaintiff  was  led  by  the  statements  of 
defendant  Phelps,  cashier  of  the  Montana  National  Bank,  to 
believe  that  said  check  or  draft  had  reached  the  bank,  and 
would  be  attended  to,  and  credited  to  plaintiff;  and  plaintiff 
had  in  turn  notified  Mrs.  Corson  that  the  amount  of  said  draft 
had  been  credited  on  the  note  in  question.  There  is  no  ques- 
tion that,  as  between  the  Corsons  and  plaintiff,  he  was  bound  to 
give  said  credit  on  the  note;  and  it  is  clearly  shown  that,  as  to 
both  maker  and  holder  of  the  note,  it  was  a  payment,  and  the 
indorsement  of  it  was  therefore  properly  made.  There  seemed 
to  be  no  dispute  that  said  transaction  took  place  long  before  the 
expiration  of  the  period  of  limitation.  The  fact  that  the 
Corsons  afterwards  conveyed  said  land  to  defendant,  and  that 
he,  with  knowledge,  as  the  evidence  tends  to  show,  that  the 
Corsons  had  previously  sold  and  conveyed  said  right  of  way  to 
the  Montana  Central  Railway  for  $90.30,  and  turned  the  draft 
over  to  plaintiff  for  that  sum,  succeeded  afterwards  in  convey- 
ing said  right  of  way  to  the  railway  company  himself,  and 
obtaining  $90.30  therefor,  while  the  other  draft  lay  in  the  bank, 
of  which  Phelps  was  cashier,  does  not  change  the  attitude  which 
plaintiff  occupied  toward  the  Corsons  in  res|)ect  to  their  trans- 
action above  mentioned,  by  which  plaintiff  became  liable  to 
give  credit  on  said  note  for  the  amount  of  said  drafti. 

We  think  the  court  below  was  fully  sustained  by  the  evidence 
in  finding  that  the  alleged  payment  was  made  on  said  note 
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aooording  to  said  indorsementy  and  hence  that  the  demand  was 
not  barred  by  the  Statute  of  Limitations. 

It  will  therefore  be  ordered  that  the  order  overruling  defend- 
ant's motion  for  a  new  trial,  and  the  judgment,  be  affirmed. 

AffirmecL 
Blake,  C.  J.,  and  De  Witt,  J.,  ooncun 


PIGOTT  V.  BOARD  OF  CANVASSERS  OF  CASCADE 

COUNTY. 

[Babmltted  Noyember  18, 1892.    Deoided  Noyember  19, 1892.] 

ELBono2f8— i>u<i08  of  eamoasHng  board—  Begtdarity  of  nomination —Prohibi' 
tion,  —  A  connty  board  of  canyasaen  has  no  authority  to  inquire  into  the  yalid- 
ity  of  a  certificate  of  nomination  of  a  nominee  for  office,  and  therefore,  where 
the  election  returns  are  genuine  and  properly  certified,  prohibition  will  not  lie 
to  restrain  the  board  from  canyassing  such  returns  and  counting  the  yote  cast 
for  such  person,  as  required  by  sections  4  and  6,  pages  801,  802,  Laws  of  the 
Second  Session,  upon  the  ground  that  the  nomination  wsa  inyalid. 

Original  proceeding.  Application  for  writ  of  prohibition. 
Motion  to  quash  writ  sustained. 

fll  J.  Haskell,  Attorney-General,  B.  Piatt  Carpenter,  and 
Preston  H.  Leslie,  for  the  motion. 

A,  J,  ShcyreSy  and  Ransom  Cooper,  contra, 

Blake,  C.  J. — This  is  an  application  for  a  writ  of  prohibi- 
tion to  restrain  the  board  of  county  canvassers  of  the  county 
of  Cascade  from  canvassing  and  counting  the  votes  appearing 
upon  the  abstract  of  returns  of  the  voting  precincts  to  have 
been  cast  for  Charles  H.  Benton  as  the  candidate  of  the  People's 
party,  and  also  the  candidate  of  the  Republican  party,  for  the 
office  of  district  judge  of  the  Eight  Judicial  District  of  this 
Slate.  It  is  alleged  in  the  affidavit  that  the  relator  was  nomi- 
nated by  the  Democratic  party  for  this  office,  and  received  at  the 
election  held  November  8, 1892,  a  higher  number  of  votes  than 
said  Benton  as  the  candidate  of  either  of  said  parties ;  that  the 
combined  vote  of  said  parties  for  said  Benton  exceeds  the  vote 
for  the  relator;  and  that  the  respondent  will,  unless  prohibited 
by  this  court,  count  for  said  Benton  all  the  votes  cast  for  him 
as  the  candidate  of  said  People's  party  and  Kepublican  party. 
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It  is  claimed  by  the  relator  that  the  certificates  of  nomiDatioa 
of  said  Benton  by  the  said  parties  are  void ;  that  said  Benton 
was  not  nominated  according  to  law;  and  that  the  respondent 
has  no  authority  to  count  said  votes  for  said  Benton. 

A  motion  to  quash  the  writ  has  been  filed  by  the  respondents 
It  is  not  necessary  to  comment  on  all  the  grounds  which  have 
been  discussed  upon  this  iiearing.  It  is  maintained  by  the 
respondent  that  the  writ  of  prohibition  cannot  be  resorted  to 
by  the  relator,  but  we  have  assumed,  for  the  purpose  of  determin- 
ing this  motion,  without  expressing  an  opinion  thereon,  that  this 
proceeding  affords  a  remedy. 

What,  tlieu,  are  the  duties  of  the  board  of  county  canvassers 
under  the  statute? 

''The  canvass  must  be  public,  by  opening  the  returns,  and 
determining  therefrom  the  vote  of  such  county  or  precinct  for 
each  person  voted  for,  and  for  and  against  each  proposition 
voted  upon  at  such  election,  and  declaring  the  result  thereof." 
(Stats.  2d  Sess.  p.  301,  §  4.) 

''The  board  must  declare  elected  the  persons  having  the 
highest  number  of  votes  given  for  each  office  to  be  filled  by  the 
votes  of  a  single  county  or  subdivision  thereof."  (Stats.  2d 
Sess.  p.  302,  §  6.) 

Tlie  relator  insists  that  the  board  of  county  canvassers  has 
the  right  to  examine  the  certificates  of  the  nomination  of  said 
Benton,  and  ascertain  whether  the  law  relating  thereto  has  been 
complied  with,  and  that  the  counting  or  rejection  of  the  votes 
cast  for  said  Benton  depends  upon  the  result  of  this  investi- 
gation. The  statute,  supra,  seems  to  be  clear  in  defining  the 
duties  of  the  canvassing  board,  and  conforms  to  the  principles 
laid  down  by  the  courts.  The  observations  of  Mr.  Paine,  in 
his  work  on  Elections,  should  be  considered  in  weighing  these 
propositions:  "The  simple  duty  of  the  canvassing  board  is  to 
declare  the  apparent  result  of  the  voting.  All  other  questions 
are  to  be  tried  before  the  tribunal  invested  with  jurisdiction 
of  cases  of  contested  elections."  (Paine  on  Elections,  §  603,) 
"  When  papers  are  presented  as  returns  to  county,  district,  or 
State  canvassers,  it  becomes  the  duty  of  the  canvassers  to  deter- 
mine, on  inspection  of  the  papers,  whether  they  are,  in  form 
and  substance,  legal  returns,  and  also  to  determine,  on  iuspeo* 
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tion  of  the  papers,  aud  on  consideration  of  the  mode  of  their 
presentation,  whether  they  are  authentic  returns.  The  can- 
vassers, having  decided  that  the  documents  are  legal  and  authen- 
tic returns,  are  not  permitted,  by  the  statutes  generally  in  force 
in  the  United  States,  to  *go  behind  the  returns'  for  any  pur- 
pose, but  are  required  to  canvass  the  votes,  as  ministerial  offi- 
cers, strictly  in  accordance  therewith."  (Paine  on  Elections, 
§  604.)  ^'Canvassers,  in  the  exercise  of  ministerial  functions 
only,  have  no  power  to  canvass,  as  election  returns,  any  papers 
not  duly  authenticated,  in  the  mode  prescribed  by  law."  (Paine 
on  Elections,  §  614.) 

The  statute  regulating  the  nomination  of  district  judges  was 
approved  March  13, 1889.  The  sections,  sup^a,  concerning  the 
power  of  the  board  of  county  canvassers,  were  enacted  March 
7,  1891,  but  similar  provisions  were  in  force  for  a  long  period 
within  the  Territory.  We  are  unable  to  find  in  these  acts  any 
language  which  changes  the  rules  which  have  always  been 
followed,  and  authorizes  the  respondent  to  inquire  into  the 
validity  of  the  nomination  of  said  Benton  for  office.  We  are 
therefore  of  the  opinion  that  the  returns  of  the  voting  precincts 
of  the  county  of  Cascade,  being  legal  and  authentic,  must 
be  canvassed,  and  the  votes  cast  for  said  Benton  for  said 
loffice  must  be  counted.  There  is  no  allegation  in  the  affidavit 
of  the  relator  that  these  returns  are  in  any  respect  irregular  or 
defective.  We  hold,  for  these  reasons,  that  the  affidavit  does 
not  disclose  a  proper  case  for  the  issuance  of  the  writ. 

It  is  ordered  that  the  motion  to  quash  the  writ  be  sustained. 

Writ  quashed. 
Harwood,  J.,  and  De  Witt,  J.,  concur. 


STATE,  Respondent,  v.  SHEERIN,  Appellant. 

[Submitted  April  20, 1892.    Decided  November  28, 1892.] 

JuBOBfl—  Competency — Opinion  from  reading  newspaper. — A  juror  who  has  formed 
and  expresaed  an  opinion  on  the  oaae  from  reading  newspaper  statements  and 
from  hearsay,  but  who  states  that  he  does  not  know  the  defendant,  has  no 
prejudice,  and,  notwithstanding  such  opinion,  can  impartially  try  tho  case,  i» 
competent  under  the  eleventh  subdivision  of  section  287,  third  division  of  the 
Compiled  Statutes. 
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Obiuinal  JjJlw — AsiauU  toUh  iTvterU  to  murder — Description  of  loeapon  in  indict- 
ment*—Vf  here  the  statute  defining  an  assault  with  intent  tooommit  morder 
does  not  specify  any  instrument  as  a  means  of  effecting  the  criminal  intent* 
none  need  be  stated  in  the  indictment. 

Same — AasauU—JPresent  ability. —  'Eyidenee  that  the  defendant  threatened  to  kill 
Che  person  assaulted  and  shot  at  him  several  times  with  a  41-oaliber  revolver, 
wouudiug  him  once,  sufficiently  shows  a  present  ability  to  commit  an  assault 
with  intent  to  murder. 

Appeal  from  Second  Judicial  District,  Silver  Bow  OourUy. 

Conviction  for  an  assault  with  intent  to  murder.  Defendant 
was  tried  before  Pemberton,  J.     Affirmed. 

The  eleventh  subdivision  of  section  287,  Criminal  Practice 
Act,  provides  that  if  a  juror  state  that  he  has  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  the  accused, 
the  court  shall  thereupon  proceed  to  examine  such  juror  as  to  the 
ground  of  such  opinion,  and  if  it  appear  to  have  been  founded 
upon  reading  newspaper  statements,  communications,  comments, 
or  reports,  or  upon  rumor  or  hearsay,  and  not  upon  conversa- 
tions with  witnesses  of  the  transaction,  or  reading  reports  of 
their  testimony,  or  hearing  them  testify,  and  the  juror  state,  on 
oath,  that  he  feels  able,  notwithstanding  such  opinion,  to  render 
an  impartial  verdict  upon  the  law  and  the  evidence,  the  court,  if 
satisfied  that  he  is  impartial,  and  will  render  such  verdict,  may, 
in  its  discretion,  admit  him  as  competent  to  serve  in  such  case. 

Oorbett  &  Wellcome,  for  Appellant. 

The  indictment  does  not  charge  a  present  ability,  either  in  so 
many  words  or  by  implication.  It  is  not  charged  in  the  indict- 
ment that  the  pistol  used  was  a  deadly  weapon,  but  simply  that 
it  was  a  revolving  pistol,  loaded  with  powder  and  leaden  bul- 
lets. A  pistol  is  not  necessarily  a  deadly  weapon.  {Tom  Key 
V.  State^  12  Tex.  App.  506.)  Such  an  indictment  for  the  crime 
of  assault  with  intent  to  commit  murder  is  insufficient.  (§  58, 
div.  4,  Crim.  Laws,  Comp.  Stats,  p.  511;  Territory  [y.  Ulilroy, 
8  Mont.  361;  Territory  v.  Carland,  6  Mont.  17,  wherein  the 
rule  of  pleading  in  criminal  law  is  laid  down  by  the  court.  See, 
also,  Territory  v.  Bums,  6  Mont.  74,  where  same  rule  is  defined. 
WivUon  V.  StaJte,  2  Wash.  504;  People  v.  ViUarino,  66  Cal.  228; 
Wharton's  Criminal  Pleading  and  Practice,  §§  153-230,  note 
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9;  §  231,  note  2;  §  280;  Wharton's  Criminal  Law,  §  644,  and 
notes;  §  642;  §  645,  and  notes;  2  Bishop  ou  Criminal  Law, 
§73.) 

Henri  J.  HaakeU,  Attorney-General,  for  the  State,  Respondent. 

Harwood,  J. — During  the  examination  of  jurors  as  to  their 
qualification  to  sit  in  the  trial  of  this  action,  defendant  chal- 
lenged one  of  them  on  the  ground  that  he  was  disqualified 
because  of  having  formed  and  expressed  an  opinion  on  the 
merits  of  the  case,  and,  such  challenge  being  overruled,  defend- 
ant excepted,  and  assigns  the  ruling  of  the  court  as  error. 
Upon  examination^  the  juror  stated  that  he  had  read  what  pur- 
ported to  be  a  statement  of  the  &cts  involved  in  the  case,  ^^  simply 
as  a  matter  of  current  news ;''  that  he  had  never  heard  anything 
else  about  the  case ;  that  he  had  formed  and  expressed  an  opinion 
on  what  he  read,  which  would  require  evidence  to  remove;  but 
he  said :  '' Notwithstanding  what  I  have  read  about  this  case  in 
the  newspapers,  and  what  I  have  otherwise  heard  about  it,  or 
any  opinion  that  I  may  have  had  in  regard  to  it,  I  think  I 
could  sit  in  this  jury-box,  and  try  this  case,  and  render  a  verdict 
according  to  the  evidence  and  the  law.''  And  upon  further 
examination  by  the  court  upon  the  same  point  the  said  juror 
stated  to  the  court  as  follows:  ^^I  feel  that,  notwithstanding 
that  opinion,  I  could  sit  on  the  jury,  and  fairly  and  impartially 
try  this  action,  and  a  true  verdict  render  according  to  the  law 
and  evidence.  I  do  not  know  the  defendant,  William  Sheerin. 
I  have  no  bias  or  prejudice  against  him.  I  do  not  know  of  any 
reason  why  I  cannot  fisiirly  and  impartially  try  this  case  accord* 
ing  to  the  law  and  the  evidence,  and  a  true  verdict  render  under 
the  instructions  as  given  me  by  this  court."  The  ruling  of  the 
court  in  refusing  to  sustain  defendant's  challenge  of  this  juror 
for  cause  is  in  harmony  with  the  provisions  of  the  eleventh  sub- 
division of  section  287,  third  division  of  the  Compiled  Statutes, 
and  the  views  expressed  in  TerrUary  v.  BrysoUy  9  Mont.  32,  con- 
cerning the  application  of  said  statute,  which  we  approve.  The 
answers  of  said  juror  on  oath  clearly  brought  him  within  the 
provisions  of  the  statute  cited. 

Appellant  was  indicted  for  the  crime  of  assault  with  intent  to 
commit  murder,  and  convicted  of  the  same.     After  conviction, 
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motion  was  made  in  arrest  of  judgment,  on  the  alleged  ground 
that  the  facts  stated  in  the  indictment  do  not  constitute  a  public 
offense,  in  that  it  is  not  shown  that  defendant  possessed  ''a 
present  ability"  to  commit  the  crime  with  which  he  is  charged, 
because  the  indictment  fails  to  allege  that  the  weapon  used  in 
the  assault  was  a  ^^  deadly  weapon.^'  Said  motion  was  overruled 
by  the  trial  court,  and  appellant  insists  on  the  same  objection 
here.  The  indictment  (omitting  the  formal  portions)  charges  as 
follows:  "That  one  William  Sheerin,  late  of  the  county,"  etc., 
"on  or  about  the  first  day  of  March,  1891,  at,"  etc,  "unlaw- 
fully, wilfully,  and  feloniously,  with  a  revolving  pistol,  loaded 
with  powder  and  leaden  bullets,  which  he,  the  said  William 
Sheerin,  then  and  there  held  in  his  baud,  made  an  assault  upon 
Anthony  Lavan,  with  an  intent  then  and  there  unlawfully, 
wilfully,  and  feloniously,  with  malice  aforethought,  to  kill  and 
murder  the  said  Anthony  Lavan." 

The  statute  under  which  this  indictment  is  laid  is  section  59, 
fourth  division  of  the  Compiled  Statutes,  and  reads  as  follows: 
"  An  assault  with  intent  to  commit  murder,  rape,  the  infamous 
crime  against  nature,  mayhem,  robbery,  or  grand  larceny,  shall 
subject  the  offender  to  imprisonment  in  the  State  prison  for  a 
term  not  less  than  one  year  nor  more  than  fourteen  years."  It 
is  observed  that  the  statute  defining  this  offense  "of  assault  with 
intent  to  commit  murder"  does  not  mention  any  particular 
weapon  or  means  used  to  effectuate  the  purpose,  or  eviuce  the 
intent,  like  section  60  of  the  same  title,  which  defines  "assault 
with  a  deadly  weapon,  instrument,  or  other  thing,  with  intent 
to  inflict  upon  the  person  of  another  a  bodily  injury."  An 
assault  with  intent  to  commit  murder  may  be  made,  "coupled 
with  a  present  ability"  (Comp.  Stats,  div.  4,  §  58),  without  the 
use  of  a  deadly  weapon ;  as,  for  instance,  the  hands  of  a  strong 
person  violently  seized  on  the  throat  of  a  weak  one,  with  intent 
to  murder  the  latter.  Here  the  intent  might  as  surely  be 
accomplished  without,  as  with,  the  use  of  some  deadly  weapon; 
or  a  felonious  attempt  by  a  strong  person  to  cast  a  weaker  one 
over  a  precipice,  or  the  like,  with  intent  to  destroy  the  life  of 
the  latter,  where  the  circumstances  show  that  the  assailant  was 
able  to  accomplish  the  act,  and  that  its  accomplishment  would 
undoubtedly  effect  the  purpose  intended.    Here  would  appear 
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to  be  all  the  elements  of  assault  with  intent  to  murder,  without 
the  use  of  ^'a  deadly  weapon,  instrument,  or  thing/^  strictly 
speaking. 

The  greater  weight  of  authority  appears  to  be  against  the 
position  taken  by  appellant's  counsel  on  this  point.  In  speak- 
ing of  the  requisites  of  an  indictment  for, the  crime  under  con- 
sideration, Mr.  Bishop  says:  "Where  it  is  a  statutory  crime  to 
assault  any  one  with  intent  to  kill  him,  to  murder  him,  or  the 
like,  the  indictment  need  only  charge  that  the  defendant,  at  a 
time  and  place,  'did  make  an  assault'  on  a  person  named,  or, 
in  some  other  form  of  words,  did  what  else  is  necessary  to  be 
alleged  in  an  indictment  for  simple  assault,  'with  intent  then 
and  there  feloniously,  wilfully,  and  of  his  malice  aforethought, 
to  kill  and  murder'  such  person.  Of  course,  if  the  statute 
requires  a  battery  also  to  constitute  the  offense,  it  must  be 
alleged;  otherwise  it  need  not  be.  But,  in  the  absence  of 
anything  special  in  the  statute,  the  manner  of  the  assault,  or 
of  the  beating,  or  the  kind  of  weapon,  need  not  be  stated." 
(2  Bishop's  Criminal  Procedure,  §  77,  and  cases  cited.)  In  the 
case  of  State  v.  Crofts  15  Tex.  576,  the  indictment  was  like  the 
one  at  bar  in  respect  to  the  point  under  consideration,  and  was 
held  good.  Mr.  Wharton  also  lays  down  the  same  doctrine  as 
to  the  essential  averments  of  an  indictment  for  the  crime  under 
consideration,  saying:  "In  an  indictment  for  an  assault  with 
intent  to  murder  it  is  not  necessary  to  state  the  instrument  or  the 
means  made  use  of  by  the  assailant  to  effectuate  the  murderous 
intent."  (Wharton's  Criminal  Pleading  and  Practice  [8th  ed.], 
§  159,  and  cases  cited.)  Again,  in  his  work  on  Criminal  Law 
(8th  ed.  §  644),  Mr.  Wharton  observes:  "In  an  indictment  for 
an  assault  with  intent  to  murder,  at  common  law,  or  where  the 
statute  does  not  specify  the  instrument,  it  is  not  necessary  to 
state  the  instrument  or  means  made  use  of  by  the  assailant  to 
effectuate  the  murderous  intent.  The  means  of  effecting  the 
criminal  intent,  or  the  circumstance  evincive  of  the  design  with 
which  the  act  was  done,  are  considered  matters  of  ^evidence  to 
the  jury  to  demonstrate  the  intent,  and  not  necessary  to  be 
incorporated  in  an  indictment."  In  People  v.  EngliahyZQ  Cal. 
216,  the  court  say :  "  The  indictment  charges,  in  substance,  that 
the  defendant  feloniously  assaulted  one  Derbin  with  a  pistol 
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loaded  with  powder  and  ball,  with  intent  him,  the  said  Derbin, 
of  his  malice  aforethought,  to  kill  and  murder.  The  demurrer 
to  the  indictment  was  properly  overruled.  The  indictment 
contains  all  the  terms  that  enter  into  the  description  of  the 
offense,  as  given  in  the  statute,  together  with  allegations  relat- 
ing to  the  character  of  the  weapon  used."  It  is  unnecessary  to 
multiply  citations  to  establish  the  correctness  of  this  holding, 
because  the  authors  on  criminal  law  and  procedure  have  cited 
numerous  authorities  in  support  of  the  rule  laid  down  as  quoted 
above.  (See,  also.  Territory  v.  Milroy,  8  Mont.  361.)  We 
conclude  that  appellant's  objection  to  the  indictment  b  not  well 
taken. 

It  is  further  contended  by  appellant  that  the  evidence  does 
not  support  the  verdict  of  conviction,  because  the  evidence  does 
not  show  that  defendant  '^had  a  present  ability  to  commit  the 
crime  charged.''  We  caunot  sustain  this  assignment.  The 
testimony  of  several  eye  witnesses  to  the  assault  is  to  the  effect 
that  the  weapon  used  was  a  41 -caliber  revolving  pistol,  loaded 
with  gunpowder  and  bullets.  Said  weapon  was  identified  and 
exhibited  to  the  jury  and  the  court  at  the  trial.  The  testimony 
is  to  the  effect  that  only  a  few  minutes  prior  to  the  assault 
defendant  threatened  to  kill  Lavan,  the  person  assaulted,  and 
that  defendant  deliberately  discharged  said  pistol  at  Lavan 
several  times,  striking  and  wounding  him  in  the  side  with  at 
least  one  bullet,  which  passed  entirely  through  his  body.  There 
is  no  question  but  that  the  testimony  contained  in  the  record  is 
sufficient  to  support  conviction. 

The  order  of  this  court  will  be  that  judgment  of  the  trial 
court  be  affirmed,  and  be  carried  into  effect,  according  to  the 
terms  thereof 

Affirmed* 
Blake,  C.  J.,  and  De  WnTy  J.,  oonoor. 
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BLOCK  BT  AL.,  Respondents,  v.  MURRAY  et  al.,  Ap-     si*  sbo 

pellants. 

[Ajgaed  Hay  9, 1892.    Decided  November  28, 1892.] 

MiOTHAino*s  LiSNS  —  OontraoU — Labor  done  by  lestee  of  mining  daim,  —  The  effect 
of  a  contract  whereby  the  owners  of  a  mining  cisAm  grant  possession  of  it  to 
another,  with  the  privilege  to  purchase  at  a  fixed  price,  within  a  limited  period, 
and  also  to  extract  ores  within  snoh  period,  with  conditions  as  to  the  manner 
of  working  the  mine,  which  is  to  be  done  at  the  grantee's  expense,  resterving  to 
the  grantors  a  certain  per  cent  of  the  net  profits  from  the  ores  extracted,  to  be 
applied  on  the  purchase,  if  that  option  be  exercised,  no  payments  being  made 
by  the  owners  to  the  grantee,  and  with  no  obligation  on  the  part  of  the  grantee 
to  do  the  work  proposed,  beyond  a  forfeiture  of  his  rights  therennder,  is  to  make 
Biich  oocnpant,  prior  to  exercising  his  option  to  parchase  a  mere  tenant  or 
lessee,  and,  therefore,  the  interests  of  the  owners  are  not  subject  to  a  lien  for 
labor  and  materials  procured  by  such  tenant  in  his  operations  on  the  mine,  as 
under  the  mechanic's  lien  law  the  interests  of  owners  are  not  chargeable  with 
liens  for  labor  performed  for  the  benefit  of  lessees.  (PeUon  t.  Minak  Con* 
Min.  Co.  11  >[out.  281,  followed.) 

Samb— /^am«— iBamf.~>The  fact  that  such  contract  contained  a  clause  requiring 
%  shaft  to  be  sunk  to  a  certain  depth  and  timbered  in  a  designated  manner,  does 
not  make  the  occupant  of  the  mine  a  contractor  with  the  owners  to  do  certain 
improvement  work  on  the  mine,  where  the  occupant  was  not  bound  to  sink  the 
shaft  except  that  a  failure  to  do  so  worked  a  forfeiture  of  his  right  of  possessiOD 
and  purchase. 

Appeal  from  Third  Judicial  Dudriety  J^erson  Oourdyi 

Action  to  foreclose  mechanic's  liens  against  mining  premises. 
Judgment  was  rendered  for  plaintiffs  below  by  Oalbraith^  J. 
Reversed* 

(hwan  &  Parker,  E.  H.  Goodman,  and  J.  E.  Kanouse,  for 
Appellants. 

C  H,  Baldwin,  and  Thomas  Joyee,  for  Respondents. 

Harwood,  J. — The  question  for  determination  in  this  case 
is  whether  or  not,  upon  the  facts  found^  plaintifls  are  entitled  to 
liens  upon  a  certain  quartz  lode  mining  claim  known  as  the 
^'Iron  Mask  Lode/'  situate  in  Jefferson  County^  Montana^  to 
secure  payment  for  labor  performed  on  said  mine,  and  for  timber 
furnished  by  one  of  them,  and  used  thereon,  at  the  instance  and 
request  of  one  I.  N.  Knight.  It  appears  that  appellants,  being 
the  owners  of  the  mining  claim  in  question,  on  December  30, 
1890,  entered  into  a  contract  in  writing  with  said  Knight, 
whereby  said  owners  bound  themselves,  their  heirs  and  legal 
YOL.XIL— 85. 
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representatives,  unto  him  in  the  sum  of  forty  thousand  dollars^ 
conditioned  that  they  would,  at  any  time  on  or  before  December 
31,  1891,  make,  execute,  and  deliver  to  Knight  a  good  and  suf- 
ficient deed,  conveying  to  him  said  property,  free  from  all 
encumbrance,  upon  his  payment  to  said  owners  of  the  sum  of 
forty  thousand  dollars,  lawful  money  of  the  United  States,  as 
purchase  price  for  said  property.  And,  after  stipulating  the 
above  obligations  and  conditions,  the  instrument  further  pro- 
vides, in  substance,  as  follows:  (1)  That  Knight  ''shall  have 
full  possession,  right  of  possession,  and  control  of  the  said  Iron 
Mask  Mining  Claim  uutil  the  expiration  of  this  bond,  either  by 
forfeiture  or  limitation;''  that  during  such  time,  however,  all 
the  parties  thereto  ''shall  have  the  right  and  privilege  at  all 
times  during  working  hours  to  examine  the  workings  of  said 
mine,  and  test  the  quality  of  ore  extracted."  (2)  That  said 
Knight  shall  ''sink,  or  cause  to  be  sunk,  in  a  good  and  work- 
manlHce  manner,  the  present  discovery  shaft  of  said  lode,  to  a 
depth  of  three  hundred  and  fifty  feet  from  the  surface,  thirty 
feet  of  which  shaft  (in  addition  to  the  fifty  feet,  more  or  less,  now 
sunk)  shall  be  completed  during  the  month  of  January,  1891, 
and  thirty  feet  additional  during  each  and  every  month  there- 
after until  the  full  depth  of  three  hundred  and  fifty  feet  is 
attained.  Said  shaft  is  to  be  perpendicular  in  its  coui'se  down- 
ward from  the  present  discovery  shaft,  and  timbered  in  a  good 
and  workmanlike  manner,  with  square  sets,  not  less  than  ten 
inches  in  diameter  at  the  small  end  before  trimming.''  (3)  That 
said  Knight  "  is  to  have  the  privilege  and  right  of  extracting 
ore,  running  levels,  stoping  from  and  upon  any  portion  of  said 
mine,  so  long  as  the  work  is  done  in  a  substantial  and  work- 
manlike manner."  (4)  That  said  Knight  '*is  to  carefully 
extract,  take  out,  sort,  and  sack  all  ores  which  he  may  find  in 
said  shaft,  or  any  other  portion  of  said  mine,  at  his  own  cost 
and  expense,  and  is  to  at  all  times  keep  the  mine  free  from  all  liens 
or  claims  for  labor  or  other  expense."  (5)  That  the  net  profits 
of  all  ores  extracted  and  shipped  from  said  mine,  after  deduct- 
ing expenses  of  shipping  and  smelting,  are  to  be  divided  as 
follows:  Eighty  per  cent  to  be  retained  by  the  party  of  the 
second  part  (Knight),  and  twenty  per  cent  to  be  deposited  imme- 
diately upon  the  returns  in  the  Bank  of  Townsend  to  the  credit 
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of  the  parties  of  the  first  part  (the  owners  of  the  mine):  pro- 
vided, however,  in  case  said  second  party  purchase  said  mine 
under  and  by  virtue  of  this  bond,  then  the  amount  deposited 
as  aforesaid  to  the  credit  of  the  said  first  parlies  to  be  and 
become  a  part  of  the  purchase  price  of  said  mine,  otherwise  to 
remain  the  property  of  the  said  first  parties;  the  certificate  of 
returns  to  be  deposited  in  said  bank,  and  retained  subject  to  the 
inspection  of  all  or  any  parties  interested/'  (6)  That  said 
Xnight  ^Ms  to  have  the  use  of  all  tools,  whim,  etc.,  now  upon 
the  mine/'  (7)  "That  all  improvements  which  may  be  by  the 
second  party  (Knight),  or  by  any  one  in  his  behalf,  put  upon 
said  mine,  shall  become  and  remain  a  part  and  parcel  of  this 
mine  itself,  or  pass  with  the  mine  if  sold,  or  remain  upon  the 
mine,  and  become  the  property  of  the  said  first  parties,  if 
the  mine  is  not  sold."  (8)  "That  a  violation  of  any  one  of 
the  above  agreements  shall  be  considered  a  violation  of  all,  and 
shall  work  a  forfeiture  of  this  bond,  and  shall  entitle  the  first 
parties  (the  owners)  to  enter  upon  and  take  and  retain  posses- 
sion of  said  lode.  Then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue." 

The  foregoing  are  all  the  conditions  of  the  instrument  under 
which  said  Knight  went  into  and  occupied  possession  of  said 
mining  claim,  and  the  findings  show  that  all  labor  and  mate- 
rials for  which  respondents  claim  liens  were  employed  by  said 
Knight,  and  furnished  to  him  in  and  about  his  operations  on 
said  mine,  under  said  instrument,  and  that  appellants,  the 
owners  of  said  mine,  had  no  part  in  causing  said  labor  to  be 
employed,  or  material  furnished,  further  than  having  entered 
into  the  arrangement  evidenced  by  said  instrument. 

The  lien  claimants  contend  that  Knight  occupied  said  mine  as 
a  contractor,  to  make  improvements  thereon,  for  the  benefit  of 
the  owners  of  said  property.  The  owners  contend,  on  the  other 
hand,  that  Knight  was  merely  a  tenant  of  said  mining  claim 
for  the  period  limited  by  said  instrument,  with  privilege  to 
work  the  mine  as  lessee,  at  hb  own  expense,  and  return  a  por- 
tion of  the  proceeds,  if  any;  and  that,  therefore,  their  interests 
are  not  chargeable  with  liens  for  labor  performed  or  materials 
furnished  at  his  instance,  and  used  by  liim  in  his  operations  on 
said  mining  claim.     The  legislature  undoubtedly  intended^  as 
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manifested  by  the  statute,  to  apply  a  lien  against  the  interests 
of  the  owners,  as  far  as  could  be  justly  permitted,  to  secure 
payment  for  labor  and  materials  employed  on  property  men- 
tioned in  the  statute.  It  is  equally  apparent,  also,  from  the 
provisions  of  the  statute,  that  the  legislature,  in  its  wisdom, 
intended  to  withhold  from  the  operation  of  such  liens  the  inter- 
ests of  owners  where  the  property  was  occupied  by  lessee  or  ten- 
ant or  person  who  '^  owned  less  than  a  fee-simple  estate  in  said 
lands,''  and  the  labor  or  materials  for  which  lien  is  sought  were 
employed  by  and  furnished  to  such  tenant  or  lessee  in  and 
about  his  operations  upon  the  property.  The  statute  relating 
to  the  subject  provides  **  that  the  lien  given  by  section  820  of 
this  chapter  shall  extend  to  the  lot  or  land  upon  which  any 
such  building,  improvement,  or  structure  is  situate,  .  •  •  •  if 
the  land  belongs  to  the  person  who  caused  said  building  to  be 
constructed,  altered,  or  repaired ;  but,  if  such  person  own  less 
than  a  fee-simple  estate  in  such  land,  then  only  his  interest 
therein  is  subject  to  such  lien.''  And  further  provides  that 
^^ every  person,  including  guardians,  minors,  married  woinen^ 
and  any  company,  association,  or  corporation,  not  tenants  or 
lessees,  for  whose  use,benefit,  or  enjoyment  any  building,  struct- 
ure, or  improvement  mentioned  in  section  1  of  this  act  shall  be 
constructed,  repaired,  or  altered,  shall  be  deemed  the  owner  or 
proprietor  thereof  for  the  purposes  of  this  act."  Sections  3  and 
5  of  "an  act,"  etc.,  "to  amend  *an  act  relating  to  mechanic's 
liens,'"  approved  March  9,  1887  (page  71,  Extra  Sess.  1887). 

The  question  then  arises,  in  what  relation  did  Knight  occupy 
and  prosecute  his  operations  upon  said  mining  claim  under 
the  provisions  of  said  instrument?  The  answer  must  be 
arrived  at  by  a  consideration  of  the  terms  of  said  instrument. 
The  question  involved  may  be  stated  in  the  following  proposi- 
tion :  If  the  owner  grants  to  another  possession  of  a  mining 
claim  for  a  limited  period,  with  privilege  to  purchase  at  a  fixed 
price  at  any  time  within  the  period,  and  also  with  privilege  to 
mine  and  extract  ores,  without  limit,  during  the  period,  provid- 
ing, however,  some  conditions  as  to  sinking  shafts,  running 
levels,  the  manner  of  timbering,  and  the  like,  all  to  be  done 
entirely  at  the  expense  of  the  grantee,  reserving  to  the  grantor 
a  certain  per  cent  of  the  net  profits  derived  from  ore  extracted,. 
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to  be  applied  on  the  j)urchase,  if  that  option  is  exercised,  other- 
wise to  be  retained  by  the  owner,  with  no  payment  whatever 
from  the  owner  to  the  party  taking  possession  under  those  con- 
ditions, and  no  obligation  on  the  part  of  the  grantee  to  do  the 
work  proposed,  except  that  failure  to  proceed  according  to  the 
contract  forfeits  his  rights  thereunder,  does  the  granting  of 
possession  under  these  conditions  subject  the  owner's  interests 
to  a  lien  for  labor  and  materials  procured  by  sucli  tenant,  and 
used  in  and  about  his  operations  on  the  mine  ?  The  provision 
of  the  statute  undoubtedly  answers  this  proposition  in  the 
negative,  for  it  is  seen  that  the  conditions  stated  make  the 
occupant  of  a  mine  thereunder,  prior  to  his  exercising  his 
option  to  purchase,  a  mere  tenant  or  lessee.  {Pelion  v.  Minah 
Con.  Min.  0>.  11  Mont.  281.) 

Counsel  for  res|X)ndent  suggest  that  the  clause  of  the  con- 
tract in  question  requiring  ashatl  to  be  sunk  to  a  certain  depth, 
and  timbered  as  designated,  makes  Knight  a  contractor  with 
the  owners  to  do  certain  improvement  work  on  the  mine.  It 
is  observed  that  Xnight  was  not  bound  to  sink  said  shaft, 
except  that  failure  to  carry  out  the  provisions  of  the  contract 
worked  a  forfeiture  of  his  right  of  possession,  and  other  rights 
thereunder.  Nor  was  there  any  consideration  whatever  to  be 
paid  to  Knight  by  the  owners  for  his  operations  on  the  mine. 
The  law  allows  a  lessor  to  impose  conditions  as  to  the  manner 
in  which  the  leased  premises  shall  be  used  and  worked,  and  we 
would  not  be  justified  in  holding  that,  because  the  owners  pro- 
vided in  a  measure  such  conditions,  therefore  the  interests  of 
the  owners  became  subject  to  a  lien  for  labor  and  materials  pro- 
cured by  the  lessee  in  his  operations  on  the  mine  in  question, 
while  the  statute  excepts  such  interests  from  such  lien. 

We  are  unable  to  find  any  condition  in  the  instrument  in 
question  here  upon  which  it  can  be  held  to  be  a  contract  by 
the  owners  to  obtain  improvements  on  said  mining  property  at 
the  expense  of  the  owners,  or  under  such  circumstances  as 
that  the  interests  of  the  owners  can  be  held  for  the  labor  and 
materials  procured  by  Knight.  Prior  to  exercising  the  option 
to  purchase,  the  owners  stood  in  the  relation  of  lessors  and 
Knight  in  the  relation  of  lessee  of  said  mine,  and  under  the 
provisions  of  the  statute  the  courts  are  forbidden  to  apply  a 
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lien  against  the  owners'  interests  for  labor  and  material  pro- 
cured by  and  furnished  to  the  lessee  in  and  about  his  operations 
on  the  leased  premises,  unless  the  owners  became  a  party  thereto 
by  some  additional  act,  understanding,  or  arrangement,  over 
and  above  the  mere  granting  of  possession  of  the  premises  to 
another,  under  conditions  that  the  latter  will  occupy  the  same 
for  certain  purposes,  and  under  certahi  privileges,  entirely  at 
his  own  expense,  and  return  to  the  owners  a  certain  per  cent 
of  the  profits  accruing  to  the  lessee. 

Counsel  for  respondents  suggest  that  evasion  of  the  lien  law 
might  be  accomplished  by  those  desiring  improvements  on  their 
property  entering  into  a  contract  in  the  nature  of  a  lease  with 
one  who  was  in  fact  a  contractor  to  do  improvement  work,  for 
which  a  lien  would  lie  if  the  real  relations  were  made  to  appear. 
Nearly  all  human  affairs  may  be  made  the  subject  of  fraud,  but 
for  that  reason  courts  are  not  justified  in  anticipating  fraud, 
and  refusing  to  apply  the  statutes  to  the  conditions  within  its 
terms,  where  such  conditions  are  shown,  and  no  fraud  is  shown, 
or  even  intimated,  as  to  the  transaction  in  question.  It  is  not 
pretended  that  there  was  any  deception  practiced.  For  aught 
that  appears  in  this  case,  all  parties  famishing  labor  or  mate- 
rials knew  the  conditions  under  which  Knight  was  in  the  pos- 
session of  and  operating  upon  said  mine,  or  could  have  kuowu 
the  same  by  inquiry. 

The  case  of  Woodward  v.  Liebi/y  36  Pa.  St.  437,  is  relied  on 
by  counsel  for  respondents.  In  that  case  the  contract  provides 
for  the  erection  of  a  warehouse  on  the  leased  premises,  at  a  cost 
greatly  in  excess  of  the  value  of  the  rent.  In  addition  to  the 
use  of  the  premises,  the  owners  agreed  to  pay  the  lessee  fifteen 
hundred  dollars  for  the  erection  of  the  warehouse,  being  one 
half  of  the  estimated  cost  thereof.  A  lien  was  8ous:ht  to  be 
a|)plied  against  the  owner's  interest  to  secure  the  payment  of 
forty-five  dollars.  In  passing  upon  the  case,  the  court,  per 
Lowrie,  C.  J.,  said :  "In  one  aspect,  this  is  a  lease  for  years, 
for  a  rent  payable  in  improvements;  and  in  another  it  is  a  con* 
tract  for  the  erection  of  a  warehouse  for  a  consideration,  pay- 
able partly  in  money  and  partly  out  of  the  profits  of  the  land. 
We  do  not  get  a  complete  view  of  the  relation  established  with- 
out looking  at  it  in  both  these  aspects;  and  very  evidently  the 
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latter  aspect  presents  its  predominant  characteristics,  for  on 
several  contingencies  the  lease  was  to  terminate^  and  the  parties 
were  to  settle  as  on  a  mere  contract  for  building,  charging  rent 
up  to  the  time  of  such  termination;  and,  in  any  event,  half  the 
cost  of  the  building  was  to  be  paid  in  money.  We  think  it 
ought  to  be  regarded  as  a  building  contract,  rather  than  as  a 
lease,  when  we  are  seeking  the  secondary  rights  of  the  mechanics 
who  do  the  work.  In  so  doing,  we  do  not  confound  building 
contracts,  payable  in  rents,  with  improvement  leases,  though 
we  do  not  anticipate  experience  by  any  theoretical  definition  of 
their  exact  differences." 

It  is  plain  that  the  conditions  involved  in  that  case  are  not 
at  all  similar  to  the  one  at  bar,  and  therefore  the  conclusions 
are  not  applicable.  In  the  case  at  bar  the  owners  did  not  even 
agree  to  put  in  their  share  of  fhe  proceeds  from  the  mine — the 
stipulated  part  of  profits  going  to  them — towards  paying  the 
expenses  of  sinking  the  shaft  or  working  the  mine.  Nor  did 
they  agree  to  pay  half  or  any  proportion  of  the  cost  thereof^ 
"in  any  event,"  in  money,  outside  of  the  rent.  Nor  did  the 
owners  agree  to  settle  with  the  lessee,  on  certain  terms,  for 
improvements,  in  case  he  failed  to  fully  carry  out  the  terms  of 
occupancy  and  improvement. 

It  is  ordered  that  judgment  of  the  court  below  be  reversed, 

and  the  cause  remanded,  with  directions  to  enter  judgment  in 

favor  of  a]i])ellants  according   to  the  conclusions  herein   set 

forth. 

lieversed. 
Blake,  €•  J.,  and  De  Witt,  J.,  concur. 


RAYMOND,  Appellant,  v.  WIMSETTE,  Respondent. 

[Argued  June  13, 1892.    Decided  November  28, 1892.] 

Plsadino — Demurrer — Review  on  appeal, — Error  alleged  in  overruling  a  demurrer 
to  an  answer  will  not  be  reviewed  on  appeal  where  the  plaintiff  has  filed  a 
replication  after  demurrer  overruled,  and  the  answer  is  defective  only  in  form 
of  denial,  or  in  such  matter  as  could  be  cured  by  verdict.  (Bo/im  v.  Dunphy,  1 
Mont.  340,  cited.) 

Watkb  Bights— Pfeodtng.— In  an  action  to  determine  the  priority  of  water 
rights,  and  to  obtain  an  injunction  restraining  defendant  from  diverting  the 
waters  of  a  oreek,  an  answer  which  pleads  in  effect  that  the  creek  in  question  li 


IS 

051 

12 

009 

81*637 

8]*5tt 

12 

551 

34 

141 

652  Eaymond  v.  Wimsette.        [Oct.  T.,  1892 

not  8  mnning  stream  during  the  irrigating  season,  and  that  during  such  season 
none  of  the  waters  flowing  into  said  creek  at  defendant's  ranch  conld,  in  the 
coarse  of  its  natural  flow,  reach  plaintiffs  ranch  fifteen  miles  below,  states  a 
good  defense. 

Sua— Finding — Sufflcienoy  of  evidence, — In  snoh  case  a  finding  that  defendant, 
though  a  junior  appropriator,  was  entitled  to  the  use  of  certain  waters  of  the 
creek  in  question  which  would  not,  if  allowed  to  remain  in  the  creek,  reach 
plaintilF's  point  of  diversion  during  the  irrigating  season,  is  amply  supported 
by  evidence  that  said  creek  did  not  constitute  a  running  stream,  but  that  the 
waters  thereof  during  the  irrigating  season  of  each  year  sank  into  the  ground 
at  a  point  three  miles  below  defendant's  ranch,  and  from  that  point  to  a  point 
one  mile  below  plaintifiTs  ranch,  a  distance  of  fifteen  miles,  the  channel  of  the 
creek  was  dry  in  places,  and  no  water  flowed  therein. 

Sams — RiglUs  of  prior  and  junior  appropriators  where  vxUers  sinfc. — A  prior 
appropriator  may  insist  that  the 'water  remain  in  the  stream  from  which  he  has 
the  right  of  prior  appropriation,  only  so  long  as  any  useful  quantity  thereof 
would  reach  his  point  of  diversion,  and  where  it  is  shown  by  the  experience  of 
many  years  that  the  water  used  by  a  junior  appropriator  for  a  beneficial  purpose 
would,  if  not  so  used,  sink  before  reaching  the  point  of  diversion  of  the  prior 
appropriator,  the  latter  is  not  merely  by  reason  of  his  prior  claim  entitled  to  aa 
injunction  to  compel  the  Junior  appropriator  to  allow  the  water  to  remain  in 
the  stream. 

Appeal  from  Fifth  Judicial  District,  Madison  OourUy. 

Action  to  determine  priority  of  water  rights^  and  for  an  injuao- 
lion.     The  cause  was  tried  before  Galbbaith^  J.    Affirmed. 

Statement  of  facts^  prepared  by  the  judge  delivering  the 
opinion* 

By  this  action  plaintiff  Raymond  sought  to  obtain  a  decree 
establishing  his  right  to  the  prior  use  of  all  the  water  of  Sweet- 
water Creek,  in  Madison  County,  as  against  defendant  Wimsette ; 
and  also  to  obtain  a  perpetual  injunction  restraining  defendant 
from  diverting  and  using  any  of  the  water  of  said  creek. 

On  the  commencement  of  the  action,  a  preliminary  injunction 
was  granted,  requiring  defendant  to  refrain  from  diverting  and 
using  any  of  the  water  of  said  creek;  but  on  the  trial  of  the 
action  the  court  found  defendant  entitled  to  forty-five  inches 
thereof,  prior  to  the  rights  of  plaintiff  therein;  and  also  found 
plaintiff  entitled  to  a  large  quantity  of  the  water  of  said  creek, 
to  wit,  nine  hundred  and  sixteen  inches,  by  various  appropri- 
ations made  in  the  years  1873, 1874, 1881, 1883,  and  1884;  and 
rendered  judgment  accordingly,  with  decree  enjoining  each  of  the 
parties  from  interfering  wilh  the  rights  of  the  other,  as  estab- 
lished by  said  judgment,  and  ordering  that  the  costs  of  the 
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action  be  paid  in  equal  proportions  by  each  of  the  respective 
parties.  Plaintiff  moved  for  a  new  trial,  which  was  denied,  by 
order  of  the  court,  and  thereupon  plaintiff  appealed  from  that 
order,  and  from  the  judgment. 

The  first  proposition  urged  by  appellant  is  that  defendant's 
answer  fails  to  state  facts  sufficient  to  constitute  a  defense ;  and 
this  assignment  will  require  a  consideration  of  the  allegations 
of  the  complaint  and  the  answer. 

The  complaint  ct)utains  averments  usual  in  such  cases,  in 
substance  as  follows:  That  plaintiff  is  the  owner  and  in  posses- 
sion of  certain  tracts  of  land,  particularly  described  as  situate 
in  Madison  County,  State  of  Montana,  which  several  tracts  of 
land  aggregate  altogether  thirteen  hundred  and  sixty  acres; 
that  the  same  is  agricultuml  laud  in  character,  dry  and  arid, 
but  valuable  for  the  production  of  grain,  grasses,  and  vegeta- 
bles, which  can  be  grown  thereon  and  matured  with  the  aid  of 
artificial  irrigation,  and  not  otherwise;  that  said  land  lies  along 
on  either  side  of  a  certain  stream  of  water  known  as  "Sweet- 
water Creek ; "  that  in  order  to  make  said  land  productive,  as 
aforesaid,  plaintiff  and  his  predecessors  in  interest,  at  certain 
stated  dates,  appropriated  certain  stated  quantities  of  the  waters 
of  said  creek,  and  diverted  the  same  upon  said  land,  by  the 
construction  of  irrigating  ditches,  all  of  which  are  described, 
and  are  alleged  to  have  the  capacity  altogether  of  carrying 
sixteen  hundred  inches  of  water;  that  said  creek  contains  at 
certain  seasons  one  thousand  inches  of  water,  but  in  dry  seasons 
it  has  not  more  than  one  hundred  to  two  hundred  inches  at  the 
point  where  plaintiff's  first  ditch  taps  said  creek;  that  plaintiff 
has  enjoyed  the  uninterrupted  use  of  the  waters  of  said  creek^ 
since  the  times  of  appropriating  the  various  quantities  thereof, 
as  alleged,  to  irrigate  his  said  land,  until  the  interruption  of 
defendant,  by  his  wrongful  taking  and  diversion  of  a  large 
quantity  of  said  water,  as  alleged;  that  all  the  water  of  said 
creek  is  necessary  for  the  irrigation  of  plaintiff's  land,  all  of 
which  the  plaintiff  and  his  predecessors  in  interest  actually 
appropriated,  and  diverted  and  used  the  same,  in  the  years 
1873  and  1874,  by  the  means  and  for  the  purposes  aforesaid; 
that  about  the  15th  of  May,  1889,  defendant  wrongfully,  and 
without  plaintiff's  consent,  diverted  one  hundred  inches  of  the 
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waters  of  said  stream,  to  which  plaintiff  was  entitled,  and 
that  on  or  about  the  20th  of  May,  1890,  defendant,  without 
consent  of  plaintiff,  and  wrongfully,  diverted  about  two  hun- 
dred inches  of  the  waters  of  said  stream,  thereby  depriving 
plaintiff  of  his  right  to  the  use  of  said  water,  as  aforesaid;  that 
defendant  threatens  to  continue  the  diversion  and  use  of  said 
water,  and  to  deprive  the  plaintiff  thereof,  thereby  rendering 
valueless  the  land  of  plaintiff,  and  causing  irreparable  injury 
to  plaintiff's  rights;  upon  the  statement  of  which  facts  plaint- 
iff demanded  the  judgment  mentioned  above. 

The  answer  of  defendant  to  the  allegations  of  plaintiff's 
complaint  is,  in  substance,  as  follows:  Defendant  denies,  on 
information  and  l)eiief,  that  plaintiff  is  the  owner  of  the  land 
described  in  his  complaint;  '^ admits  that  plaintiff  has  at  times 
used  certain  of  the  waters  that  have  flowed  down  what  is  known 
as  ^Sweetwater  Creek'  to  plaintiff's  said  claims,  but  denies  tliat 
there  is  any  such  stream  known  or  called  *  Sweetwater  Creek,* 
which  has  a  regular  or  continuous  flow  from  the  lands  of 
defendant,  hereinafter  described,  down  through  or  upon  the 
lauds  claimed  by  plaintiff  in  his  complaint;"  denies  that  there 
can  be  annually  grown  or  harvested  upon  the  land  of  plaintiff 
crops  of  grain,  vegetables,  and  grasses;  admits  that  the  said 
lands  claimed  by  plaintiff  are  dry  and  arid,  and  will  not  pro- 
duce the  crops  aforesaid,  without  irrigation;  "denies  that 
defendant  has  prevented  plaintiff  from  using  and  enjoying  the 
full  benefit  and  uninterrupted  use  of  the  waters  of  said  Sweet- 
water Creek,  to  which  plaintiff  is,  or  has  been,  in  any  wise 
entitled;  denies  that  the  plaintiff  is,  or  that  his  predecessors  in 
interest  ever  were,  the  owner  or  owners  of  all  waters  of  said 
stream,  or  of  any  interest  therein  exceeding  two  hundred  inches 
thereof;"  denies  that  plaintiff,  or  his  predecessors  in  interest, 
have  ever  "appropriated  or  used  all  or  any  of  the  waters  of 
said  stream  which  have  been  appropriated  or  used  by  this  de- 
fendant; denies  that  plaintiff,  or  his  predecessors  in  interest, 
in  the  year  1873  or  1874,  or  at  any  other  time,  "appropriated 
all  of  the  water  of  said  stream  for  agricultural  purposes  or  other- 
wise; and  further  denies  that  plaintiff  has  used  or  enjoyed  the 
uninterrupted  usufructuary  right  of  the  waters  of  said  creek  (so 
called)  upon  the  lands  of  plaintiff." 
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"And  for  a  further  defense  herein  defendant  expressly  avers 
that  one  of  bis  predecessors  in  interest,  to  wit,  one  Samuel 
Weightman,  in  the  year  1881,  settled  upon  the  premises  now 
possessed  and  claimed  by  defendant,  to  wit,  about  one  hundred 
and  sixty  acres  of  land,  and  during  said  year  constructed  an 
irrigating  ditch,  for  the  purpose  of  raising  grain,  grass,  and  other 
agricultural  products  on  said  land;"  that  by '^ means  of  said 
ditch  there  was,  at  the  date  aforesaid,  appropriated  by  said 
Weightman,  as  aforesaid,  near  the  headwaters  of  said  Sweet- 
water Creek,  about  one  hundred  inches  of  water,  measured 
according  to  the  law  of  the  State  of  Montana,  passed  by  the 
fourteenth  legislative  assembly,  approved  March  12,  1885,  and 
that  defendant  was,  at  the  commencement  of  this  suit,  and  now 
is,  the  owner  of  said  Weightman  Ditch,  and  is  entitled  to  the 
use  of  the  waters  thereof;"  "that  defendant,  through  the  origi- 
nal appropriation  of  said  water  by  Weightman,  as  aforesaid, 
and  his  predecessors  in  interest,  has  continuously  used  and 
enjoyed  the  benefit  thereof,  from  year  to  year,  until  the  injunc- 
tion served  by  the  plaintiff  against  the  defendant  herein;" 
"  that  the  lands  possessed  and  claimed  by  defendant,  as  aforesaid, 
are  chiefly  dry  and  arid  lands,  and  it  is  necessary  to  water  the 
same  by  means  of  artificial  irrigation,  to  grow  thereon  grains, 
grasses,  and  other  vegetation ;  that  said  lands  are  valuable  for 
agricultural  purposes,  but  for  no  other  purposes;  that,  during 
the  fall  of  the  year  1889,  defendant,  in  order  to  utilize  the 
waters  of  certain  springs  that  did  not  flow  into  or  form  a  part 
of  said  so-called  Sweetwater  Creek,  constructed  three  certain 
ditches,  and  appropriated  the  waters  of  said  springs,  and  also 
thereby  increased  the  volume  of  said  creek  about  twenty-five 
inches  of  water;"  "that  during  the  spring  of  1890,  about  the 
month  of  April,  defendant  constructed  a  certain  reservoir  to 
catch  the  waters  of  certain  springs  on  the  mountain  side, 
Avhich  said  waters  did  not  constitute  any  part  of  said  Sweet- 
water Creek,  and  defendant  alleges  that  the  said  twenty-five 
inches  of  water,  appropriated  from  said  springs,  and  also  from 
said  spring  secondly  above  mentioned,  and  said  reservoir,  by 
reasons  of  such  appropriations  and  improvement,  belong  to 
him  as  his  sole  and  undivided  property,  separate  and  independ- 
ent of  any  claim  whatsoever  of  said  plaintiff,  and  form  no 
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part  of  the  natural  flow  of  said  Sweetwater  Creek."  "  Defend- 
ant further  alleges  that  his  possessions  of  land  and  water  are 
situate  up  said  Sweetwater  Creek,  above  where  plaintiff  claims 
to  have  appropriated  waters  thereof,  a  distance,  as  the  channel 
of  said  stream  runs,  of  about  fifleen  miles;  that  said  Sw>eet- 
water  Creek  is  fed  at  all  times  between  about  the  1st  of  June 
each  year,  and  until  the  fall  months,  when  the  snow  comes, 
each  year,  by  springs  or  rainfall  only."  Defendant  denies 
^'that  said  stream,  from  the  premises  of  defendant  to  the  points 
of  the  alleged  appropriation  of  the  waters  of  said  stream  by 
plaintiflP,  is  a  continuous  stream;  but,  on  the  contrary,  says  that 
said  Sweetwater  Creek,  from  a  point  about  three  miles  below 
the  premises  of  defendant,  during  the  dry  seasons  of  each  and 
every  year,  ceases  to  flow  down  the  channel  of  said  creek,  but 
m\ks  into  the  ground,  and  is  lost  to  sight,  and  no  man  knoweth 
whither  it  weudeth  its  way."  Defendant  further  avei-s  that 
<Iuring  a  period  of  twenty  years  last  past,  ''from  about  the  1st 
of  June  of  each  year,  and  until  the  end  of  the  irrigating  season 
e*dch  year,  said  Sweetwater  Creek  has  ceased  to  flow  in  the 
alleged  channel  thereof,  as  a  continuously  flowing  stream;  and 
that  from  a  point  about  three  miles  below  the  premises  owned 
by  the  defendant  to  a  point  about  one  mile  below  the  land 
<!laimed  or  possessed  by  plaintiff,  on  said  creek,  covering  a  dis- 
tance along  the  channel  thereof  of  about  fifteen  miles,  said  creek 
has  been  and  ^vas,  at  places  in  its  channel,  entirely  dry,  and 
no  water  whatsoever  flowed  therein." 

Plaintiff  demurred  to  the  answer  on  the  ground  that  it  failed 
to  state  facts  sufficient  to  constitute  a  defense,  and  also  that  it 
was  ambiguous  and  uncertain.  Plaintiff  also  moved  to  strike 
out  several  portions  of  the  answer.  Both  the  demurrer  and 
motion  were  overruled,  and  plaintiff  filed  a  replication,  travers- 
ing the  new  matter  of  defense  set  up  in  the  answer,  and  on  these 
pleadings  the  trial  ensued,  with  the  result  above  stated. 

Word,  Smith  &  Word,  for  Appellant. 

F.  N.  &  S.  H.  ilcIrUire,  for  Respondent. 

Harwood,  J.  —  Appellant   urges  the  order  of  the  court, 
overruling  his  demurrer  to  respondent's  answer^  as  error. 


12  Mont.]  Raymond  v.  Wimsettb.  657 

It  would  seem  that,  as  a  matter  of  practice,  if  the  answer 
failed  to  state  facts  sufficient  to  constitute  a  defense,  as  to  sub- 
stantive matter,  the  objection  raised  by  demurrer  could  be  urged 
in  the  appellate  court,  even  after  replication  was  made  and  trial 
had.  But  if  the  answer  was  defective  in  form  of  denial  or  aver- 
ment only,  or  the  defects  were  such  as  could  be  cured  by  trial 
and  verdict,  the  same  would  not  be  ground  for  reversal  on 
appeal  afler  replication  and  trial.  In  Bohm  v.  Dunphy,  1 
Mont.  340,  it  is  said  in  the  opinion  of  the  court:  ^'Appellant 
claims  that  inasmuch  as  the  plaintiff  did  not  abide  his  demurrer 
to  the  answer,  but  filed  a  replication,  his  demurrer  was  thereby 
waived,  and  the  issue  of  law  thereby  raised  cannot  be  reviewed 
on  this  appeal.  This  would  be  true  if  the  answer  was  defective 
only  in  form,  or  in  such  matter  as  could  be  cured  by  verdict.*' 

We  have  set  out,  in  the  statement  above,  the  complaint,  in 
substance,  and  the  answer  almost  entirely  by  quotation  of  its 
own  terms,  in  order  to  bring  these  pleadings  to  view  for  the 
consideration  of  the  objections  raised  thereto.  In  our  opinion, 
the  court  committed  no  error  in  overruling  the  demurrer  to 
defendant's  answer.  This  answer  traverses  each  allegation  of 
the  complaint,  either  by  direct,  positive  denial,  or  by  denial  on 
information  and  belief.  Therefore  as  to  that  portion  of  the 
answer  the  demurrer  cannot  be  sustained.  (Boone  on  Code 
Pleading,  §§  110-112.) 

In  addition  to  that  part  of  the  answer  which  traverses  the 
allegations  of  the  complaint,  it  set  forth,  as  new  matter  of 
defense,  that  said  Sweetwater  Creek  is  not  a  running  stream 
during  the  irrigating  season,  i.  e.,  "from  about  the  1st  of  June 
each  year  until  the  ending  of  the  irrigating  season;'*  and  that 
none  of  the  waters  flowing  into  said  creek  at  defendant's  ranch 
could,  in  the  course  of  its  natural  flow,  reach  plaintiff's  ranch, 
fifteen  miles  below.  The  facts  alleged  in  relation  to  this  con- 
dition of  said  creek  during  the  season  in  question  are  set 
forth  sufficiently;  and  in  our  judgment,  if  such  facts  could  be 
established,  the  same  is  proper  matter  of  defense  in  an  action 
of  this  nature.  We  think  the  court  ruled  correctly  in  over- 
ruling the  demurrer  as  to  these  allegations.  This  feature  of 
the  case  will  be  further  treated  below  in  considering  the  suf- 
ficiency of  evidence  offered  in  support  thereof.    The  answer  also 
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sets  up  the  fact  that  defendant  has  collected  certain  waters  from 
springs,  by  means  of  ditches  and  reservoirs,  which  he  alleges 
would  not  otherwise  reach  said  creek,  and  used  the  same  for 
the  irrigation  of  his  land.  These  allegations  are  not  as  certain 
as  a  pleading  ought  to  be.  It  would  seem  from  implication 
only  that  the  waters  so  collected,  or  at  least  some  portion 
thereof,  are  conducted  into  said  Sweetwater  Creek.  That  fact 
is  not  directly  alleged,  but  it  is  asserted  that  defendant  ''also 
thereby  increased  the  volume  of  said  creek  twenty-five  inches 
of  water."  From  one  point  of  view,  these  allegations,  as  to  the 
collection  of  water  by  defendant  from  entirely  diSerent  sources 
than  Sweetwater  Creek,  might  be  considered  as  irrelevant;  but 
if  the  water  so  collected  was  turned  into  said  creek,  as  implied 
by  other  averments,  and  then  taken  out  by  defendant,  those 
allegations  become  relevant  to  the  controversy,  as  showing  the 
real  source  of  the  water,  or  a  portion  thereof,  which  defendant 
was  diverting  from  said  stream.  As  before  observed,  these 
allegations  are  not  sufficiently  certain,  but  t!iere  was  no  motion 
by  ])IaintiflP  to  require  defendant  to  make  his  answer  more 
definite  in  this  respect.  These  defects,  l^eing  of  form  —  loose- 
ness of  statement  only — are  such  as  would  be  cured  by  evi- 
dence and  findings,  and  are  not  sufficient  to  reverse  the  cause 
on  appeal. 

Upon  the  other  assignments  there  is  more  difficulty  involved 
in  arriving  at  a  determination  of  tiieni,  but,  on  the  whole  con- 
sideration, we  have  arrived  at  the  conclusion  that  the  judgment 
and  order  appealed  from  ought  to  be  affirmed. 

There  are  two  defenses  set  forth  in  the  answer:  (1)  That 
none  of  the  water  of  that  branch  of  said  creek  on  which  defend- 
ant's ranch  is  situate,  flowing  therein  at  the  point  at  which 
defendant  diverts  it,  ever  would  or  could  reach  plaintiff's  ranch, 
in  the  natural  course  of  its  flow,  during  the  irrigating  season; 
(2)  that  defendant  was  entitled  to  the  water  which  he  diverted 
from  said  creek,  by  right  of  prior  appropriation  thereof  by  his 
predecessors  in  interest,  to  whose  rights  and  interests  lie  alleged 
he  had  succeeded.     The  court  found  both  defenses  established  by 

m 

the  proof  introduced,  except  that  defendant  had  at  times  diverted 
some  more  than  the  fortv-five  inches  of  water  from  sai<l  creek, 
to  which  the  court  found  him  entitled;  the  amount  of  which 
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€Xoes3  the  court  could  not  definitely  find.  Both  of  these  find- 
ings are  attacked  by  api>ellant  on  the  ground  of  insufficiency  of 
evidence  to  support  either  of  them. 

As  to  the  first  defense,  in  the  order  stated  above — namely, 
that  the  waters  of  said  creek,  if  allowed  to  remain  tlierein, 
could  not,  in  the  course  of  its  natural  flow,  reach  plaintiff's 
place  of  diversion — several  witnesses  testified  at  the  trial  that 
this  condition  existed  as  to  that  branch  of  said  creek  on  which 
defendant's  ranch  is  located,  and  from  which  he  diverted  the 
water  in  controversy.  These  witnesses  testified  that  defendant's 
ranch  is  located  at  or  near  the  head  of  one  of  the  branches 
of  said  creek;  that  said  branch  does  not  constitute  a  running 
stream  during  the  irrigating  season;  that  the  water  which  flows 
therein  at  and  above  defendant's  ranch,  during  that  season, 
sinks  and  disappears  a  short  distance  below  defendant's  ranch, 
and  a  long  distance  above  plaintiff's  ranch;  that  in  many 
places  between  said  ranches,  during  said  season,  said  creek,  so 
called,  is  entirely  dry,  and  is  not  a  flowing  stream.  This  testi- 
mony, according  to  the  statement  of  said  witnesses,  was  based 
upon  many  years  of  observation,  and  a  thorough  acquaintance 
with  said  creek. 

It  appears  from  reading  the  testimony  that  the  trial  court 
had  ample  evidence  to  support  its  finding  that  the  waters  of 
said  creek,  to  the  extent  of  forty-five  inches,  which  defendant 
was  charged  with  having  unlawfully  diverted,  would  not,  if 
allowed  to  remain  in  the  creek,  reach  plaintiff's  ranch  during 
the  irrigating  season.  The  effect  of  the  testimony  and  finding 
on  this  point  of  the  case  a])pears  to  be  that,  when  the  waters  of 
said  branch  diminish  during  the  dry  season  to  about  forty-five 
inches,  that  amount  of  water  is  insufficient  to  carry  the  flow 
down  said  creek  to  plaintiff's  place  of  diversion.  The  further 
effect  of  that  finding  is  that  when,  from  any  cause,  said  creek 
contains  a  larger  volume  of  water,  which  would  carry  its  flow 
down  to  plaintiff's  ranch,  he  would  receive  the  benefit  of  all 
'  over  and  above  forty-five  inches,  because  defendant  is  prohibited 
by  the  decree  from  exhausting  the  volume  thereof  to  any  extent 
greater  than  forty-five  inclies ;  and  the  effect  of  the  finding  and 
decree  appears  also  to  be  that  if  the  volume  is  reduced  by 
natural  conditions  to  about  forty-five  inches  of  water,  at  defend- 
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ant's  ranchy  the  prohibition  npon  defendant  of  diverting  the 
same  would  be  of  no  benefit  whatever  to  plaintiff,  because  the 
same  could  not  reach  him  by  reason  of  natural  conditions^ 
which  caused  said  waters  to  disap[>ear  before  reaching  plaint* 
iff's  point  of  diversion. 

Appellant's  counsel  argue  that  if  there  are  forty-five  inches 
of  water  in  said  creek  at  defendant's  ranch,  and  plaintiff  had  a 
prior  right  to  the  waters  of  said  creek,  he  is  entitled  to  an 
injunction  to  compel  defendant  to  leave  said  water  therein,  per- 
adventure  one  inch  might  reach  plaintiff's  irrigating  ditch  at  a 
point  fifteen  miles  below. 

Under  the  theory  of  the  law  of  this  State  relating  to  water 
rights,  the  prior  appropriator  may  insist  that  the  water  remain 
in  the  stream,  from  which  he  has  the  right  of  prior  appropri- 
ation, so  long  as  any  useful  quantity  thereof  would  reach  hi» 
point  of  diversion,  if  allowed  to  remain.  He  is  entitled  to 
insist  that  all  of  such  water  remain,  in  order  to  carry  the  flow 
down  to  his  point  of  diversion,  although  a  large  portion  of  it 
would  be  lost  by  evaporation  and  percolation.  He  has  the 
right  to  the  prior  use  of  the  water  of  the  creek,  and  while  he 
may  be  entitled  to  a  stated  quantity  only,  it  may  require  much 
more  than  that  quantity  in  the  creek  to  carry  the  amount  he  is 
entitled  to  down  to  his  point  of  diversion.  While  these  propo- 
sitions are  undoubtedly  true,  according  to  the  law  of  water 
rights  prevailing  in  this  State,  it  should  be  remembered  that 
the  right  in  question  is  not  of  that  absolute  character,  in  view 
of  the  law  which  pertains  to  the  ownership  of  things.  One  of 
the  primaiy  facts  upon  which  the  water  right  is  founded,  and 
without  which  it  cannot  exist,  is  the  power  of  the  appropriator 
to  utilize  the  water  which  he  claims  for  some  lawful  and  bene- 
ficiary purpose.  Would  it  not,  therefore,  be  unreasonable,  and 
contrary  to  the  theory  of  the  law  governing  the  subject  under 
consideration,  to  hold  that  although  experience  of  many  years, 
and  actual  demonstration,  confirm  the  proposition  that  none  of 
the  water  in  controversy  could,  if  left  in  the  stream,  reach 
plaintiff's  place  of  diversion,  at  a  distant  point  below,  still 
defendant  should  be  restrained  from  the  use  thereof  on  the 
ground  of  plaintiff's  prior  claim  to  the  water  of  said  stream,  at 
the  place  of  his  diversion?    In  our  judgment^  such  holding 
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would  be  entirely  contrary  to  the  spirit^  if  not  to  the  letter,  of 
the  law;  and  there  is  not,  even  in  the  letter  of  the  law,  any- 
thing tending  to  such  a  doctrine.  But  these  observations  should 
not  be  misconstrued  or  misapplied,  so  as  to  allow  wrongful 
diversion  or  diminution  of  the  waters  of  a  stream,  on  the  pre- 
tense that  the  water  so  diverted  would  be  lost,  unless  it  can  be 
shown  that  by  a  long  course  of  experience,  and  not  as  the  occa- 
sional result  of  some  unusually  dry  season,  none  of  the  waters 
in  controversy  would,  if  allowed  to  remain  in  the  stream,  reach 
the  prior  appropriator's  point  of  diversion. 

There  are  some  difficulties  apparent,  and  perhaps  others,  not 
at  once  apparent,  in  the  problem  under  consideration.    From 
certain  points  of  view  there  may  be  some  want  of  completeness 
in  the  findings  of  the  court  below,  in  determining  the  con- 
troversy.    For  instance,  if,  taking  the  state  of  facts  as  found, 
forty-five  inches  of  water  of  said  creek,  flowing  at  defendant's 
ranch,  would  not  reach  plaintiff's  point  of  diversion,  still  it 
would  seem  to  be  shown  in  effect,  and  admitted,  that  a  greater 
volume  of  water  would  carry  the  flow  down  to  plaintiff's  ranch, 
fifteen  miles  below.     What  volume  of  water  would  be  necessary 
to  carry  the  flow  down  to  plaintiff's  ranch  is  not  found,  and  can- 
not be  ascertained  from  the  evidence.     If,  however,  for  example, 
seventy-five  inches  of  water  flowing  past  defendant's  ranch 
would  carry  twenty-five  inches  thereof  to  plaintiff,  and  defend- 
ant was  allowed  to  take  forty-five  inches,  it  is  apparent  that, 
in  effect,  he  would  be  taking  away  from  plaintiff  the  twenty- 
five  inches  to  which  he  was  rightfully  entitled,  under  the  con- 
ditions stated.    And  probably,  in  such  a  case  as  we  have  here, 
more  complete  and  exact  justice  would  be  arrived  at  by  finding 
what  volume  of  water  was  necessary  in  said  creek,  at  defend- 
ant's ranch,  to  carry  any  useful  quantity  thereof  to  plaintiff, 
situated  as  these  litigants  are,  and  also  providing  in  the  decree 
that  defendant  could  only  take  the  water  when  the  volume 
thereof  was  reduced  so  low  that  none  of  it  would  reach  plaint- 
iff's point  of  diversion ;  finding,  of  course,  the  quantity  neces- 
sary to  produce  one  or  the  other  of  these  conditions.     But  a 
review  of  the  record  shows  that  no  such  findings  were  asked. 
Perhaps  plaintiff  and  his  counsel  understood  that  such  find- 
ings would  be  of  no  practical  consequence^  for,  when  the  volume 
YOL.  Zil.— 86. 
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of  water  rose  sufficiently  to  flow  down  to  plaintiff's  point  of 
diversion,  the  supply  may  be  sufficient  for  plaintiff,  notwith- 
standing defendant  was  allowed  to  take  forty-five  inches.  It 
may  be  from  that  practical  view  of  the  case  no  such  findings 
were  desired. 

The  court  further  found  ''that,  in  the  year  1884,  one  Samuel 
Weightman  had,  by  means  of  a  ditch,  diverted  and  appro- 
priated and  used,  about  forty-five  statutory  inches  of  the 
waters  of  said  creek,  for  the  purpose  of  furnishing  power  to 
operate  a  water  wheel  for  mechanical  purposes,  to  wit,  churn- 
ing; and  that  thereafter,  in  the  year  1885,  one  David  Stortvant, 
and  one  Isaac  Seyster,  without  objection  from  said  Weightman, 
or  any  other  person,  entered  into  peaceable  and  quiet  possession 
of  said  water  wheel,  ditch,  and  water  right,  and  continued 
in  such  possession  until  the  year  1887,  in  which  latter  year 
they,  for  a  valuable  consideration,  voluntarily  surrendered  the 
possession  of  said  ditch,  wheel,  and  the  use  of  said  water  to 
the  defendant  Wimsette,  and  that  said  Wimsette  has  been 
continually  in  the  possession  thereof  ever  since,  using  said 
water  for  agricultural,  and  other  proper,  useful,  and  beneficial 
purposes."  ''That  the  appropriation  of  water  by  Samuel 
Weightman  in  the  year  1884  was  prior  in  point  of  time  to 
the  appropriation  of  the  plaintiff  Raymond  in  the  said  year 
1884." 

Upon  these  findings  the  court  stated  its  conclusion  of  law 
that  defendant  is  entitled  to  forty-five  inches  of  the  waters  of 
said  creek,  through  said  appropriation  "by  Samuel  Weigiit- 
man  in  the  year  1884,  and  that  said  appropriation  of  Weight- 
man  was,  and  is,  prior  in  point  of  time  to  the  appropriation  of 
plaintiff,  commenced  in  the  fall  of  the  year  1884,  and  that  he 
has  the  proper  possessory  right  and  title  to  land  sufficient  to 
require  said  use." 

There  are  several  assignments  of  error  as  to  the  admission  of 
testimony  on  this  branch  of  the  defense,  and  it  is  also  contended 
that  the  evidence  is  insufficient  to  justify  the  findings  and  con- 
clusion last  above  quoted.  In  our  view,  however,  it  is  unneces- 
sary to  consider  those  assignments,  because  the  determination 
of  the  court  on  the  other  branch  of  the  case  necessarily  sustains 
the  decree.    By  the  decree  the  defendant  is  not  allowed  to  take 


12  Mont.]  HosKiNS  v.  McGibl.  563 

more  than  forty-five  inches  of  water  from  said  creek  under  any 

conditions,  or  through  any  claim  or  right  set  up  in  the  action. 

The  judgment  and  order  appealed  from  will  therefore  be 

affirmed 

Affirmed. 
De  Witt,  J.,  concurs. 

fiLAKE,  C.  J.,  did  not  participate  is  this  decision,  being 
disqualified. 


HOSKINS,  AppBLiiANT,  V.  McGIKL  et  al.,  Bespokdents. 

[Submitted  June  S8»  1893.    Dedded  Ko^mber  28, 1892.] 

Tra.ctice— Forties  defendarU.-^Jn  an  Mtion  upon  &  promissory  note,  made  between 
former  partners,  proyiding  that  it  is  to  be  ^nbject  to  all  defenses  which  the 
maker  may  haye  against  the  payee  on  aooonnt  of  any  debts  of  the  firm  which 
the  maker  may  be  compelled,  or  become  liable  to  pay,  where  the  complaint 
aUeges  that  the  maker  resists  payment  on  the  gronnd  of  an  outstanding  liability 
of  the  firm,  but  that  no  snoh  liability  exists,  the  jwrties  to  whom  the  maker 
claims  liability  are  proper  parties  defendant  under  section  16  of  the  Oode  of 
Civil  Procedure. 

Appeal  from  Seventh  Judicial  Distridy  YeUowdone  Cbunty. 

Action  upon  a  promissory  note  and  for  an  accounting.  De- 
fendant's demurrer  to  the  complaint  was  sustained  by  Milbubn^ 
J.     Eeversed. 

Statement  of  the  facts,  prepared  by  the  judge  delivering  the 
opinion. 

The  complaint  sets  forth  the  following  instrument  in  writ- 
ing:— 
"$16,000.  BrLLiNGS,  Mont.,  December  18,  1889. 

"  Three  years  after  date,  for  value  received,  I  promise  to  pay 
Omar  Hoskins  fifteen  thousand  dollars,  with  interest  at  the  rate 
of  ten  (10)  per  cent  per  annum  from  date.  This  note  is  sub- 
ject to  all  counter-claims,  set-offs,  and  defenses  which  the  maker 
may  have  against  the  said  Omar  Hoskins  on  account  of  any 
debts  of  the  firm  of  Hoskins  and  McGirl,  or  of  the  firm  of 
Hoskins  and  Company,  which  the  maker  hereof  may  be  com- 
pelled to  pay,  or  for  which  he  may  now  be,  or  hereafter  become^ 
liable  to  pay*  Thomas  McGibl.'' 
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Upon  this  instrument  there  are  indorsements  of  the  payments 
of  $8,073.15  and  $6,316,86. 

The  complaint  farther  pleads  that  a  mortgage  was  given  hj 
defendants  to  secure  the  faithful  performance  of  said  obligation* 
The  eighth  paragraph  of  the  complaint  is  as  follows:  "Plaint- 
iff further  states  that  the  defendant,  Thomas  McGirl,  claims  and 
refuses  to  pay  said  balance  so  alleged  to  be  due  on  said  obliga- 
tion on  the  ground  and  reason  that  a  certain  debt  contracted  by 
said  defendant  and  plaintiff  herein,  while  doing  business  as 
Hoskins  and  McGirl,  to  the  defendants,  H.  H.  Mnnd  and  Ben 

E.  Sni2)es,  on  or  about  the day  of  July,  1886,  of  about 

the  sum  of  $1,1 00,  has  not  been  paid,  and  that  it  is  now  a  sub- 
sisting debt,  and  a  claim  which  he  may  become  liable  to  pay. 
Plaintiff  avers  and  alleges  the  fact  to  be  that  said  debt  had  been 
fully  and  completely  paid,  and  that  it  is  in  no  wise  a  debt  or 
obligation  which  the  defendant,  Thomas  McGirl,  can  in  any 
wise  be  liable  to  pay,  or  that  he  can  be  comi)elled  to  pay." 

The  action  is  for  a  money  judgment  for  the  balance  claimed 
to  be  due  on  the  instrument,  and  for  a  foreclosure  of  the  mort- 
gage, and  for  an  accounting.  To  this  complaint  a  demurrer 
was  filed  by  McGirl  and  Mund,  and  sustained  by  the  court. 
The  plaintiff  appeals,  and  upon  the  appeal  only  one  of  the 
grounds  of  the  demurrer  is  presented  for  our  consideration. 
That  ground  is  found  in  the  demurrer,  in  the  following  lan- 
guage? "That  there  is  a  misjoinder  of  parties  defendant  in 
this  action,  as  the  complaint  shows,  upon  the  &ce  thereof,  that 
the  defendants,  Ben  E.  Snipes,  H.  H.  Mund,  and  Matthew  H. 
Murphy,  are  improperly  joined  with  the  defendant  McGirl,  for 
the  reason  that  the  complaint  does  not  show  that  either  of  said 
defendants  are  necessary  parties  to  the  complete  determination 
or  settlement  of  the  questions  involved  in  said  action,  and  upon 
its  face  the  complaint  shows  that  said  defendants  are  in  no 
way  interested  in  the  controversy  adverse  to  the  plaintiff,  or 
otherwise.'' 

JBL  P.  Oadwell,  for  Appellant 

O.  F.  Ooddard,  for  Bespondents. 

Db  "Witt,  J. —  "Was  Mund  a  proper  party  defendant?  Sec- 
tion 16  of  the  Code  of  Civil  Procedure  provides:  ^' Any  person 
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may  be  made  a  defendant  who  has  or  claims  an  interest  in  the 
controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary  party 
to  a  complete  determination  or  settlement  of  the  question 
involved  therein/'  Had  Mund  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  was  he  a  necessary  party  to  the 
complete  determination  of  the  matter?  The  controversy,  ac- 
cording to  the  complaint,  was  whether  defendant  had  paid  a 
balance  on  the  instrument  pleaded.  Whether  defendant  owes 
plaintiff  depends  upon  whether  the  debt  of  Hoskins  and 
McGirl,  plaintiff  and  defendant,  to  Mund  and  Snipes,  has 
been  paid.  Plaintiff  says  it  has;  defendant  says  it  has 
not,  that  is,  so  the  complaint  alleges.  Therefore  the  com- 
plaint pleads  that  there  is  a  controversy  between  plaintiff 
and  defendant  as  to  whether  Mund  had  been  paid  the  debt 
described. 

The  plaintiff  asks  that  the  mortgage  described  be  foreclosed, 
and  the  property  sold,  and  that  an  accounting  be  had  between 
plaintiff  and  the  defendants  McGirl,  Mund,  and  others,  and, 
if  any  amount  be  found  due  to  Mund  from  the  late  firm  of 
Hoskins  and  McGirl,  that  the  payment  of  such  sum  may  be 
provided  for  in  the  decree,  to  be  paid  out  of  the  first  amount; 
that  is,  the  amount  realized  u{)on  the  foreclosure  of  the  mort- 
gage. To  determine  the  matter  fully,  it  must  be  ascertained 
whether  plaintiff  and  defendant,  as  the  firm  of  Hoskins  and 
McGirl,  are  liable  to  Mund  on  the  debt  described;  for,  if 
Hoskins  and  McGirl  are  still  so  liable,  then  the  maker  of  the 
instrument  in  writing  sued  on  may,  as  a  partner  in  the  late 
firm  of  Hoskins  and  McGirl,  become  liable  to  pay  such  debt. 
Therefore  the  plaintiff  in  the  action,  Hoskins,  of  the  late  firm 
of  Hoskins  and  McGirl,  asks  for  this  accounting  between  him- 
self and  the  defendants,  including  Mund,  in  order  that  the  fact 
may  be  ascertained  whether  Hoskins  and  McGirl  owe  Mund, 
and,  if  they  do  so  owe  him,  that  such  indebtedness  be  provided 
for  in  the  decree. 

The  action  is  for  a  money  judgment,  and  for  the  foreclosure 
of  a  mortgage,  and  for  an  accounting  between  Hoskins  and 
McGirJ,  Mund,  and  the  other  defendants.  In  an  action  of  this 
nature,  we  are  of  opinion  that  the  whole  matter  should  be 
settled  by  the  court^  with  all  the  parties  before  it  at  once,  and 
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that  in  such  settlement  Mund  is  a  proper  party.     We  suggested 
these  views  in  the  decision  of  Hoskina  v.  McOirl,  aniey  p.  246. 
It  is  therefore  ordered  that  the  judgment  be  reversed,  and 
the  case  remanded,  with  directions  to  overrule  the  demurrer. 

HeversedL 
Blake,  C.  J.,  aud  Habwood,  J.,  concur. 


12  m      JENSEN,  Appellant,  r.  BARBOUR,  Respondent. 

I        25   i» 


^   -^.  [Argaed  Jane  Si,  1892.    Decided  NoTember  28, 1892.] 

Dbtaxtlt —  Bight  to  wUhdrauf  motion — Notice. — A  motion  to  aet  aside  %  Jndgment 
by  default  may  be  withdrawn  upon  leaye  of  the  conrt  without  notice  to  the 
adrene  party. 

Sua— Beneioal  of  motion— Notice. ^'SoUoe  to  the  adTerae  party  of  an  applica- 
tion for  leaTO  to  renew  a  motion  to  aet  aaide  a  default,  which  had  preyiouBly 
been  denied,  is  not  required  where  the  adverae  party  appeara  and  is  heard  npon 
the  motion. 

Bake — Same — ResjudieaJta. — Leaye  to  renew  a  motion  to  aet  aside  a  default  which 
has  once  been  denied,  may  be  granted  by  the  court  upon  good  cause  shown ; 
and  the  decision  upon  the  former  motion  is  not  ree  judicata  as  to  the  subject- 
matter  of  the  renewed  motion. 

Bun—  Same — Setting  aside— Exaadble  neglect. — It  appeared  in  the  case  at  bar 
that  defendant,  having  intended  to  present  a  defense,  miscalcuUted  the  date 
when  his  time  to  answer  expired  by  reason  of  forgetting  that  February  of  that 
year  had  twenty-nine  days;  that  upon  what  he  supposed  was  the  last  day, 
being  absent  from  the  county,  he  telegraphed  his  counsel  to  represent  him. 
His  counsel,  having  left  for  the  place  where  defendant  then  was,  did  not  receivti 
the  message,  but,  haying  sought  defendant  upon  his  arriral,  told  him  that  a 
default  had  been  taken  against  him.  Defendant  thereupon  instructed  his  coun- 
sel to  obtain  a  vacation  of  the  default  upon  the  ground  of  a  defect  in  the  sum- 
mons, the  papers  being  immediately  prepared  and  forwarded  in  order  to  go  on 
the  calendar  of  the  next  motion  day.  At  this  time  defendant  was  engaged  as 
a  witness  and  advising  counsel  in  another  case,  and  had  but  a  few  minutes  for 
consultation  with  his  counsel,  and  did  not  discoyer  his  mistake  in  calculating 
the  time  for  appearance  until  after  his  release  from  court  upon  the  foUowing  day. 
The  motion  in  question  was  denied  in  the  absence  of  defendant's  counsel,  so  that 
he  could  not  ask  that  it  be  denied  without  prejudice  to  its  renewal  upon  addi- 
tional grounds.  Heldt  that  there  was  no  abuse  of  discretion  (1)  in  granting 
defendant  leave  to  renew  the  motion  to  yacate  the  default  for  the  purpose  of 
showing  excusable  neglect  as  an  additioiial  ground;  or  (2)  in  granting  the 
motion  upon  such  ground  when  heard  upon  its  merits.  (TTaflacsy.  Lewis,  9 
Moot  399 ;  Heardt  v.  McAUister,  9  Mont.  405,  cited.) 

Appeal  from  Eighth  Judicial  ZHstrict^  Cascade  County^ 

Action  for  damages  for  personal  injaries.  Plaintiff  appeals 
from  an  order  by  Benton,  J.,  granting  defendant's  motion  to 
vacate  a  default  and  Judgment.     Affirmed. 
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Statement  of  the  facts^  prepared  by  the  judge  delivering  the 
opinion. 

The  plaintiff  appeals  from  an  order  setting  aside  a  judgment 
by  default)  which  judgment  was  in  favor  of  plaintiff,  and 
against  defendant,  for  the  sum  of  five  thousand  dollars  and 
costs.  The  cause  of  action  was  for  personal  injuries  sustained 
upon  defendant's  street  railway  line. 

The  summons  was  served  January  20,  1892,  in  the  county 
of  Lewis  and  Clarke.  Under  the  statute,  the  defendant  had. 
forty  days  in  which  to  appear.  A  default  was  entered  on 
March  10th,  whereupon  a  hearing  was  had,  and  judgment 
entered  as  above  set  forth.  There  were  three  motions  made  to 
set  aside  this  default,  which  motions  are  now  discussed  on  this 
appeal.  For  the  sake  of  description,  they  may  be  called  the 
motions  of  March  14th,  of  March  21st,  and  of  March  28th. 
The  first  motion  was  filed  on  March  12th.  The  only  grounds 
for  this  motion  were  alleged  defects  in  the  summons.  It  was 
argued  on  March  14th,  and  on  the  following  day  denied.  On 
March  21st,  without  asking  leave  so  to  do,  defendant  filed 
another  motion  to  set  aside  the  default.  This  motion  was  made 
upon  defendant's  affidavit,  which  set  forth  facts  which  defend- 
ant claimed  showed  inadvertence  and  excusable  neglect  in  allow- 
ing the  default  to  be  taken.  The  affidavit  also  sets  forth  that 
he  had  a  meritorious  defense.  On  this  motion  plaintiff  also 
filed  an  affidavit.  This  motion  was  heard  on  March  21st.  On 
the  same  day  the  court,  on  motion  of  defendant,  gave  him  leave 
to  withdraw  this  motion.  This  leave  was  granted  without 
notice  to  plaintiff's  attorney.  The  record  does  not  so  state,  bat 
it  seems  that  it  must  be  that  this  motion  was  so  withdrawn  ailer 
it  had  been  argued,  for  it  could  hardly  be  the  &ct  that  it  was 
argued  after  it  was  withdrawn.  As  to  this  motion  and  its  dis- 
position, and  its  withdrawal,  the  record  states  as  follows:  ''On 
the  twenty-first  day  of  March,  the  court  made  the  following 
order,  which  was  filed  in  writing  on  the  twenty-fourth  day  .of 
March,  1892,  as  a  nuno  pro  tuno  order."  Then  follows  an 
order  in  writing,  granting  defendant's  motion  to  set  aside  the 
judgment,  and  this  order  is  dated  March  21st,  with  the  note 
that  "it  is  ordered  that  the  above  order  be  entered  ntmo jpro 
tuncj*    Then  the  record  states  as  follows :  ^'  On  the  twenty- 
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first  day  of  March,  the  court,  after  making  the  foregoing  order, 
in  the  absence  of  plaintiff's  counsel,  and  without  notice  to 
plaintiff's  counsel,  made  the  following  ex  parte  order:  *Oa 
motion  of  Ed.  L.  Bishop,  attorney  for  defendant,  it  is  ordered 
that  defendant  be  allowed  to  withdraw  his  motion  to  set  aside 
the  judgment  and  default.''' 

The  next  step  in  the  case  was  March  26th,  when  the  judge 
made  the  following  order: — 

**  Upon  reading  the  annexed  answer,  and  the  affidavits  of 
A.  K.  Barbour  and  Ed.  L.  Bishop,  leave  is  hereby  granted  to 
defendant  in  the  foregoing  entitleil  action  to  renew  the  motion 
heretofore  made  in  said  action  on  the  fourteenth  day  of  March, 
1892,  to  set  aside  and  vacate  the  default  and  judgment  rendered 
and  entered  in  said  action,  upon  the  grounds  stated  in  the 
annexed  notice  of  motion.  C.  H.  Benton,  Judge. 

"Dated  March  26, 1892." 

This  order  was  made  without  notice  to  plaintiff's  attorney. 
On  March  26th  the  answer  and  affidavits  mentioned  in  the 
order  above  recited  were  served  on  plaintiff's  attorney,  together 
with  a  notice  of  the  motion  of  March  28th,  to  set  aside  the 
default  and  judgment  This  motion  embodied  the  grounds  of 
the  motion  of  March  14th,  and  also  of  March  21st ;  that  is, 
that  the  summons  was  defective,  and  also  that  the  judgment 
was  taken  through  mistake,  inadvertence,  surprise,  and  excus- 
able neglect  of  defendant.  On  March  28th  this  motion  was 
heard  and  granted.  It  is  from  this  order  tliat  the  plaintiff 
appeals.  Objections  were  made  to  the  hearing  of  this  motion, 
which  need  not  be  recited  in  this  statement,  as  they  are  described 
and  treated  in  the  opinion  below. 

F.  C  Parij  for  Appellant 

I.  The  denial  of  a  motion  to  set  aside  a  default  and  judg- 
ment is  an  adjudication  binding  upon  the  parties  unless  reversed 
or  modified  by  an  appellant  tribunal,  and  estops  the  applicant 
from  prosecuting  a  subsequent  motion  for  the  same  purpose. 
(SpiUejf  V.  IVost^  15  Fed.  Rep.  305 ;  Wilson  v-  Mcintosh,  30  Kan. 
234;  Grier  v.  Jmes,  54  Ga.  154;  Smith  v.  Zalinshi,  94  N.  Y. 
624;  Biggs  v.  Pursea,  74  N.  Y.  370;  Dwlght  v.  SL  John,  25 
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N.  Y.  203;  Bigelow  on  Estoppel  [3d  ed.],  28;  Freeman  on 
Judgments,  §  325;  Ford  v.  Doijk,  44  Cal.  635 ;  Black  on  Judg- 
ments, §§  691-692;  Page  v,  Esty,  54  Me.  319;  Chichestei- v. 
Oande,  3  Cowen,  39;  15  Am.  Dec.  238;  Eastmiy.  PickeragUlj 
75  N.  Y.  599;  Greenwood  v.  Mmwin,  111  N.  Y.  423;  Wingo 
V.  Watson,  98  N.  C.  482 ;  Roulhac  v.  Broum,  87  N.  C.  1;  Turner 
V.  NoGhtaheim,  71  Wis,  16;  Glaggett  v.  Simes,  25  K  H.  402; 
Banks  v,  American  Trad  Society y  4  Sand.  Ch.  438 ;  Be:iiz  v. 
Hiives,  3  Kan.  390;  89  Am.  Dec.  594;  Mitchel  v.  AUen,  12 
Wend.  290;  Dollfas  v.  i^ro«cA,  5  Hill,  493;  40  Am.  Dec.  368; 
Pike  V.  Power ,  1  How.  Pr.  164.)  When  the  facts  remain  the 
same  the  party  whose  motion  has  once  been  denied  is  estopped 
from  renewing  it.  (Ackerley  v.  Vilas,  3  Biss.  342 ;  McOonologue^s 
Ccwe,  107  Mass.  171;  Bascom  v.  Feazler,  2  How.  Pr.  16;  Hall 
V.  Emmons,  39  How.  Pr.  189 ;  Belmxmt  v.  Mie  By.  Ch.  52  Barb. 
637;  Ray  v.  Connor,  3  Edw.  Ch.  478.)  All  the  motions  were 
appealable.  If  the  former  motions  are  not  bars  to  later  ones  on 
the  same  facts  and  asking  for  the  same  relief,  there  is  no  finality 
to  a  decision  of  this  court,  for  if  it  reverses  the  order  of  the  lower 
court  the  respondent  can  again  present  the  same  &ct8  in  another 
motion  and  again  obtain  the  same  ruling.  No  affidavits  were 
made  showing  any  cause  for  a  renewal  of  the  first  motion,  as 
required  by  section  116  of  the  Code  of  Civil  Procedure.  No 
notice  was  given  to  the  adverse  party.  Defendant  did  not 
exercise  due  diligence  or  he  could  have  presented  all  the  facts 
in  the  first  motion.  (Black  on  Judgments,  §  692;  Naii(mal 
Bank  V.  Hansee,  15  Abb.  N,  C.  488;  WeRer  v.  Hammer,  43 
Minn.  195.) 

II.  Was  the  discretion  of  the  court  below  exercised  impar- 
tially, guided  and  controlled  by  fixed  legal  principles?  If  not, 
it  abused  its  discretion  in  vacating  the  judgment.  {Bailey  v. 
Taaffe,  29  Cal.  423 ;  Cbleman  v.  Bankin,  37  Cal.  247.)  A  mis- 
take in  a  date  is  not  a  sufficient  excuse  for  opening  a  default 
on  the  ground  of  mistake  and  inadvertance.  The  act  or  omis- 
sion of  the  attorney  is  the  act  or  omission  of  the  client,  and  no 
negligence  will  be  excusable  in  the  former  which  would  not  be 
in  the  latter.  (Black  on  Judgments,  §  341;  Welch  v.  ChaUen^ 
31  Kan.  696;  SmitJi  v.  Tunstead,  56  Cal.  175;  Ordway  v. 
Biicliard,  31  lowa^  481;  Smith  v.  Watson,  28  Iowa,  218;  People  v. 
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Bains,  23  Cal.  127;  Sohroer  v.  WeaseU,  89  111.  113;  Babcock 
V.  Brown,  25  Vt.  550;  60  Am.  Dec.  290;  Montgomery  Go.  v. 
AmeiHcan  E.  Co.  47  Iowa,  91;  O'Connor  v.  Ellmaker,  83  Cal. 
452;  Baltimore  &  0.  R.  R.  Co,  v.  Flinn,  2  Ind.  App.  55.) 
Although  this  court  has  not  passed  upon  the  point  involved 
herein,  yet  there  are  reasons  in  two  cases  decided  by  it  which  go 
far  to  sustain  appellant's  position.  {LoweU  v.  Amea,  6  Mont. 
188;   Whiteside  v.  Logan,  7  Mont.  373.) 

E.  i.  Bishop,  and  Toole  &  Wallace,  for  Respondent. 

I.  The  doctrine  of  res  adjudioaJta  in  its  strict  sense  does  not 
apply  to  motions  made  in  the  course  of  practice,  and  the  court 
may  upon  a  proper  showing  allow  a  renewal  of  a  motion  of 
this  kind  once  decided ;  but  the  leave  will  rarely  be  given  upon 
the  grounds  that  the  moving  party  can  produce  additional  evi- 
dence in  support  of  his  motion,  unless  it  also  appears  that  a  new 
state  of  facts  has  arisen  since  the  forfner  hearing,  ''or  that  the 
then  existing  facts  were  not  presented  by  reason  of  the  surprise 
or  excusable  neglect  of  the  moving  party.''  {Ford  v.  Doyle,  44 
Cal.  637.)  A  motion  once  passed  on  can  be  renewed  by  leave 
of  court  first  had.  {Bowers  v.  Cherokee  Bobb,  46  Cal.  279; 
DoUfus  V.  Frosch,  5  Hill,  493;  40  Am.  Dec.  368;  Kenney  v. 
KeUelwr,  63  Cal.  444;  Belmont  v.  Erie  Ry.  Co.  52  Barb.  637; 
Butts  V.  Burnett,  6  Abb.  Pr.  N.  S.  302 ;  Allison  v.  WhiUier, 
101  N.  C.  490;  Riggs  v.  Pursell,  74  N.  Y.  370;  Hairis  v. 
Brovm,  93  N.  Y.  390.)  Such  leave  may  be  given  by  the  judge 
at  chambers  upon  ex  parte  application.  {Kenney  v.  KeUeher,  63 
Cal.  444;  Code  Civ.  Proc.  div.  1,  Mont.  Comp.  Stats.  §  704.) 

II.  The  facts  set  forth  in  respondent's  affidavits,  and  the 
affidavit  of  his  attorney,  in  the  court  below  were  sufficient  to 
justify  the  court  in  setting  aside  the  default  and  judgment,  and 
sufficient  diligence  was  shown  to  entitle  the  .defendant  to  relief 
from  the  judgment.  {Ileardt  v.  McAllister,  9  Mont.  405;  Bene-- 
did  V.  Spendiff,  9  Mont.  85;  Whiteside  v.  Logan,  7  Mont.  375.) 
Under  our  statute  it  lay  with  the  trial  judge  to  pass  upon  the 
question  of  whether  or  not  there  was  good  cause  for  setting 
aside  the  judgment,  and  also  to  reconcile  the  contradictions  in 
the  papers  used  upon  the  hearing  of  the  motion^  and  that  tlie 
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order  of  the  trial  judge  must  be  upheld.  (  WhUeside  v.  Logan^ 
7  Moot.  374.)  The  granting  or  refusal  of  a  motion  to  set  aside 
a  judgment  by  default  is  discretionary  with  the  lower  court,  and 
unless  this  discretion  is  abused  the  order  will  not  be  reversed. 
(Briscoe  v.  MoOaffery,  8  Mont.  340;  BaUey  v.  Taaffe,  29  Cal. 
423;  Ooleman  v.  Bankin,  37  Cal.  247;  Black  on  Judgments, 
§  354;  Freeman  on  Judgments  [4th  ed.],  §  160;  Allison  v. 
Whidier,  101  N.  C.  490;  Gamer  v.  Erlanger,  86  Cal.  60; 
Howe  V.  Independence  etc,  Co,  29  Cal.  72 ;  Buell  v.  Emericliy  85 
Cal.  116;  Came:i'on  v.  Carroll^  67  Cal.  500;  Boland  v.  Kreyen- 
hagen,  18  Cal.  455;  Gavey  v.  Lord,  87  Cal.  413.) 

De  Witt,  J. —  It  is  not  quite  clear  from  the  record  when 
the  nunc  pro  tunc  order  of  March  21st  was  actually  made. 
Respondent,  in  his  brief,  assumes  that  it  was  actually  made  on 
March  24th,  nunc  pro  tunc  of  March  21st.  Appellant,  in  his 
reply  brief,  does  not  controvert  this  assumption.  If  this  be 
correct,  then  the  court  granted  the  motion  of  March  2l8t 
after  it  had  been  withdrawn.  This  would  be  something  very 
unusual.  The  record  says  that  the  order  was  made  March  21st, 
and  was  filed  in  writing  March  24th,  and  that  the  leave  to 
withdraw  the  motion  was  made  after  the  order  granting  it. 
The  facts  seem  to  be  that  the  motion  to  set  aside  the  de&ult  was 
made,  argued,  granted,  and  withdrawn  by  leave  of  court,  all  on 
the  same  day,  namely,  March  21st.  When  the  motion  of 
March  28th,  described  in  the  statement  above,  came  on  for 
hearing,  plaintiff,  among  his  objections  to  the  hearing  of  that 
motion,  took  the  ground  that  the  leave  to  withdraw  the  motion 
of  March  21st  was  granted  without  notice  to  plaintiff. 

Appellant  does  not  refer  us  to  any  statute  or  any  decision  to 
the  effect  that  he  was  entitled  to  notice  of  defendant's  applica- 
tion to  withdraw  this  motion.  Everjrthing  in  reference  to  the 
motion  of  March  21st  occurred  on  one  day,  and,  it  would 
appear,  at  about  the  same  time.  Many  orders  may  be  made, 
and  are  made,  ex  parte,  and  without  notice  to  any  one.  Plaint- 
iff may  even  dismiss  his  whole  action  if  no  counter-claim  has 
been  pleaded.  We  know  of  no  provision  requiring  him  to  give 
notice  to  the  opposite  side  of  such  action  on  his  part,  and  we 
see  no  reason  to  hold  that  such  notice  must  be  given.     The 
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making  of  tbis  motion  of  March  21st  was  the  asking  bj 
defendant  for  something  which  would  be  &vorable  to  him; 
that  is,  to  relieve  him  from  default  judgment.  The  granting 
of  that  motion  was  the  granting  to  him  of  that  which  would 
be  of  benefit  to  him.  If  he  chose  to  withdraw  his  application 
for  thb  benefit,  if  he  says,  **  I  do  not  want  this  benefit  for  which 
I  have  been  asking/'  it  would  seem  that  he  might  do  this  with- 
out notifying  the  other  party,  when  there  is  nothing  in  the 
statute  requiring  him  so  to  do.  His  withdrawal  of  this  motion 
left  the  other  party  just  where  he  was  before  the  motion  was 
made.  In  the  absence  of  any  reason  being  shown  why  sudi 
notice  should  have  been  given,  we  shall  hold  that  it  was  not 
required. 

On  March  26th  the  court,  upon  a  showing  by  affidavits, 
granted  leave  to  defendant  to  renew  the  motion  of  March  14th 
— the  first  motion.  Appellant  claims  that  this  leave  was 
granted  without  notice  to  him.  There  was  notiee  to  plaintiff* 
of  the  motion  itself,  and  he  was  heard  upon  the  motion.  He 
had  no  complaint  in  that  respect  He  only  complains  that  he 
was  not  notified  that  the  defendant  would  ask  leave  to  make 
the  motion.  We  can  say  of  this  point,  as  of  the  last  one  dis- 
cussed, that  appellant  has  not  shown  us  any  reason,  or  any  stat- 
ute, or  any  authority,  to  the  effect  that  there  is  required  to  be 
a  notice  to  the  opposite  party  for  an  application  for  leave  to 
make  the  motion.  No  rights  were  affected  by  the  leave  granted, 
and  the  position  of  no  one  was  changed.  When  it  came  to  the 
hearing  of  the  motion  itself,  the  plaintiff*  did  have  notice,  and 
appeared. 

Again,  appellant  contends  that  it  was  error  to  grant,  on 
March  26th,  the  leave  to  renew  the  motion  of  March  14th, 
because  the  decision  of  the  motion  of  March  14th  was  res 
{uljudioaia  as  to  the  subject-matter  of  the  motion  of  March  28tli. 
We  are  satisfied  from  an  examination  of  the  numerous  author- 
ities cited  by  counsel  in  their  briefs  that  the  motion  of  March 
14th  might  not  be  renewed,  except  upon  leave  of  the  court 
fiut  the  adjudicated  cases  do  not  hold  that  a  motion  ouce  decided, 
cannot,  at  the  same  term,  be  again  presented,  by  leave  of  court 
obtained,  nor  do  the  cases  decided  hold  that  such  leave  of  court 
should  not,  uuder  any  circumstances,  be  granted.     On  the  oon- 
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trarj,  it  is  held  that  such  leave  to  renew  may  be  granted  upon 
good  cause  shown ;  that  is  to  say^  if,  on  the  proposed  motion  of 
March  28th^  the  moving  party  set  up  grounds  which  he  did  not 
present  upon  the  motion  of  March  14th,  by  reason  of  excusable 
neglect,  the  court,  or  the  judge,  as  the  case  may  be,  may  grant  him 
leave  to  renew  the  motion,  and  that  such  granting  of  leave  is  an 
exercise  of  discretion,  which  will  not  be  disturbed,  unless  there 
has  been  an  abuse  thereof.  {Bdmcmt  v.  Erie  By.  Cb.  52  Barb. 
637,  and  other  cases  cited  therewith  in  respondent's  brief.) 
The  question  was  simply  as  to  the  renewal  of  the  motion  of 
March  14th.  The  motion  of  March  21st  was  out  of  the  way 
by  its  withdrawal. 

The  facts  set  forth  in  defendant's  application  of  March  26th, 
and  which  came  before  the  court  in  his  motion  of  March  28th, 
we  will  state  for  two  purposes :  Mrgt,  to  ascertain  whether  the 
court  abused  a  discretion  in  granting  leave  to  renew  the  motion 
of  March  14th;  and,  second,  to  ascertain  whether  the  court 
abused  a  discretion  in  granting  the  motion  of  March  28th,  when 
it  was  heard  upon  its  merits.  The  motion  was  made  upon  the 
summons,  and  a  verified  answer  of  defendant,  setting  forth  a 
meritorious  defense,  and  uponithe  affidavits  of  defendant  and 
his  counsel,  E.  L.  Bishop.  By  these  papers  the  following  facts 
appear :  The  summons  was  from  the  Eighth  Judicial  District 
Court  of  Cascade  County.  It  was  served  January  29th,  in 
Lewis  and  Clarke  County.  Under  the  law,  the  time  to  answer 
expired  on  March  9th.  Defendant  calculated  the  time  in  which 
he  must  appear  as  expiring  on  the  10th  of  March.  He  figured 
the  days  as  of  an  ordinary  year,  forgetting  that  the  year  was  a 
leap  year,  and  that  February  had  twenty-nine  days.  He  thus 
made  the  mistake  of  noting  the  10th  of  March,  instead  of  the 
9th  of  March,  upon  his  office  calendar.  He  intended,  however, 
&s  he  says,  to  api)ear  before  the  expiration  of  the  time,  and  take 
such  steps  as  were  necessary  to  present  his  defense.  About 
March  4th  he  was  called  as  a  witness  in  the  District  Court  oi 
Lewis  and  Clarke  County,  at  Helena,  in  a  case  in  which  he  was 
also  advising  counsel,  but  not  counsel  of  record.  He  was  an 
attorney  at  law.  He  was  constantly  engaged  in  that  case  until 
after  March  10th.  On  the  morning  of  March  10th  his  entry 
on  his  calendar  reminded  him  that  that  was  the  last  day-for  his 
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appearance  in  the  case  at  bar.  He  immediately  telegraphed  to 
£.  L.  Bishop,  attorney  at  law,  at  Great  Falls,  the  county  seat 
of  Cascade  County,  and  the  place  where  the  court  was  held, 
requesting  him  to  appear  and  represent  him  in  the  case.  About 
five  o'clock  in  the  afternoon  of  that  day  said  Bishop  appeared 
at  the  court-house  at  Helena,  and  told  defendant  that  a  default 
had  been  taken  against  him.  The  defendant  was  engaged  in 
the  lawsuit  above  mentioned,  at  the  Helena  court-house,  and 
had  but  a  few  minutes  to  advise  with  Bishop.  He  told  him 
that  he  thought  the  summons  was  defective,  and  requested  him 
to  ap|)Gar,  and  take  such  steps  as  were  necessary.  Not  until 
the  following  day  did  defendant  have  opportunity  to  advise 
Bishop  as  to  his  (defendant's)  error  in  calculating  the  time  in 
which  to  appear.  In  fact.  Bishop  did  not  know  anything 
about  this  at  that  time.  Nor  does  it  api)ear  that  at  that  time 
it  occurred  to  the  defendant  that  his  default  had  been  taken  by 
virtue  of  his  mistake  in  calculating  the  time.  Bishop  had  left 
Great  Falls  on  the  morning  of  the  lOtii,  and  had  come  to  Helena 
on  business  of  his  own.  He  did  not  receive  Barbour's  telegram. 
He  heard  in  Great  Falls,  before  leaving,  that  defendant's  default 
had  been  taken.  He  had  heard  Barbour  say  that  he  had 
intended  to  defend  the  case,  and  so  sought  him  in  Helena, 
about  five  o'clock  in  the  afternoon,  and  gave  him  the  infor- 
mation. He  found  Barbour  engaged  in  a  lawsuit  in  the  court- 
room, and  discussed  with  him,  or  advised  with  him,  as  to  the 
motion  to  open  the  default.  Barbour  told  him  his  opinion  as 
to  the  defect  in  the  summons,  and  requested  him  to  take  such 
steps  as  were  necessary.  Bisiiop  says  that,  in  order  to  get  his 
motion  on  the  motion  calendar  of  the  Eighth  Judicial  District 
Court  for  the  following  motion  day,  it  was  necessary  to  prepare 
and  forward  it  to  Great  Falls  for  filing  at  once.  He  therefore 
did  so,  making  the  grounds  for  the  motion  the  alleged  defect  in 
the  summons  only.  The  nert  day,  when  Barbour  was  released 
from  the  case  in  the  Helena  District  Court,  he  gave  to  Bishop 
the  facts  as  to  the  mistake  in  calculating  the  time  in  which  to 
appear ;  but  in  the  mean  time  the  motion  had  gone  to  Great 
Falls  for  filing,  setting  forth  the  one  ground  of  motion  only. 
This  motion  was  denied  on  March  14th,  in  the  absence  of 
defendant's  attorney^  so  that  attorney  had  no  ^opportunity  to 
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ask  the  court  to  deny  it  without  prejadice  to  renew  the  motion, 
or  to  make  another  motion  upon  additional  ground. 

All  of  these  facts,  as  recited,  were  presented  to  the  judge  of 
the  Eighth  Judicial  District  Court  on  March  26th,  and  on  this 
showing  he  granted  the  leave  to  renew  the  motion  of  March  14th. 
This  was  a  matter  of  discretion.  If  the  judge  was  satisfied  that 
there  was  excusable  n^lect  in  not  bringing  forward  all  the 
grounds  for  the  motion  in  the  first  instance  on  March  14th,  he 
might  grant  leave  to  renew  the  motion  so  as  to  present  those 
other  grounds.  {Ford  v.  DoyUy  44  Cal.  637,  and  cases  last 
above  cited.)  If  defendant's  counsel  had  been  present  when 
the  motion  of  March  14th  was  decided,  it  can  not  be  doubted  that 
the  court,  at  his  request,  would  have  denied  the  motion  without 
prejudice  to  renew  the  same.  ( Wallace  v.  Letoia,  9  Mont.  399.) 
As  counsel  did  not  have  opportunity  to  make  the  request  on 
March  14th,  and  as  the  granting  on  March  26th,  of  leave  to 
renew,  is  a  matter  of  discretion,  we  are  not  prepared  to  say  that 
there  was  abuse  of  this  discretion  by  the  judge  of  the  lower 
court. 

We  therefore  come  to  the  motion  of  March  28th  as  res  integra. 
It  may  be  observed  here  that  the  facts  as  we  have  recited  them 
are  not  wholly  uncontroverted.  Plaintiff's  attorney  made  an 
affidavit,  which  was  before  the  court,  ^^but  it  was  for  the  trial 
judge  to  reconcile  contradictions,  and  to  exercise  his  discretion 
in  the  matter.''  (Whiteside  v.  Logan^  7  Mont.  381;  Pinous  v. 
Dowd,  11  Mont.  88;  Bernard  v.  Herzog,  anie,  p.  519.)  In 
comparing  the  facts  of  this  case  with  those  of  the  other  cases 
decided  in  this  court  upon  the  question  of  setting  aside  defaults 
(which  cases  are  collected  in  Heardt  v.  McAllister,  9  Mont.  405), 
it  is  to  be  observed  that  the  question  in  the  case  at  bar  is  whether 
the  District  Court  abused  a  discretion  in  setting  aside  the 
judgment. 

Appellant  cites  the  following  cases:  Lowell  v.  AmeSy  6  Mont 
189;  Donnelly  v.  Clarky  6  Mont.  135;  Briscoe  v.  McCkiffery,  8 
Mont.  337;  EUioii  v.  Shaw,  16  Cal.  377;  Welch  v.  ChaUm,  31 
Kan.  696;  Smith  v.  Tanstead,  56  Cal.  175;  Smith  v.  Watson, 
28  Iowa,  218;  People  v.  Bains,  23  Cal.  128;  Schroer  v. 
Wessdl,  89  111.  113;  BaJbcock  v.  Brovm,  25  Vt.  550;  60  Am. 
Dec  290;  Robertson  v.   Bergen,  10  Ind.  402;  Langdon  v. 
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BuOoek,  8  Ind.  341;  Orooiemant  v.  Tebd,  39  Wia.  576; 
Oamer  v.  Erlanger,  86  Oal.  60 ;  (yCcmnor  v.  EOmater,  83  Oal. 
452;  BaUimare  A  O.  R.  R.  Oo.  v.  FUnn,  2  Ind.  App.  55.  It 
is  to  be  observed  that  in  each  one  of  these  cases  the  application 
to  open  the  default  had  been  denied  by  the  lower  court,  and 
the  appellate  oonrt  affirmed  snch  denial,  holding  that  there 
was  no  abuse  of  discretion  below;  so  the  facts  of  those  cases 
are  not,  by  necessity,  precedents,  where  the  appellate  court,  as 
in  the  case  at  bar,  is  asked  to  hold  that  the  court  below  abused 
a  discretion  in  granting  the  motion  to  open  the  default 

Furthermore,  appellant  cites  Coleman  v.  i2anJE»n,  37  Cal.  247. 
The  lower  court  denied  the  motion,  and  the  appellate  court  held 
that  there  was  no  abuse  of  discretion.  In  SUbon  v.  Rankin^ 
40  Wis.  627,  cit^  by  appellant,  the  motion  to  open  the  default 
was  granted  by  the  lower  court,  and  reversed  by  the  appellate 
court,  principally  upon  the  ground  that  there  was  no  showing  of 
a  meritorious  defense.  The  other  case  which  appellant  presents 
h  Bailey  v.  Taaffe,  29  Cai.  423.  Here  a  motion  to  open  the 
default  was  granted,  as  in  the  case  at  bar.  The  order  granting 
it  was  reversed  by  the  appellate  court.  A  reading  of  the 
record  discloses  what  seems  to  be  a  clear  case  of  abuse  of  dis- 
cretion by  the  lower  court;  an  abuse  which  seemed  so  manifest 
that  an  explanation  is  ap[)ende(l  in  a  note,  in  order  that  injus- 
tice may  not  be  done  the  judge  of  the  lower  court.  This  note 
explains  that  the  order  of  the  judge  below  was  practically  a 
pro  forma  one.  But  some  of  the  remarks  in  that  case  are  perti- 
nent as  follows:  *^The  discretion  intended,  however,  is  not  a 
capricious  or  arbitrary  discretion,  guided  and  controlled  in  its 
exercise  by  no  fixed  legal  principles.  It  is  not  a  mental  dis- 
cretion, to  be  exercised  ex  gratia,  but  a  legal  discretion,  to  be 
exercised  in  conformity  with  the  spirit  of  the  law,  and  in  a 
manner  to  subserve,  and  not  to  impede  or  defeat,  the  ends  of 
substantial  justice.  In  a  plain  case  this  discretion  has  no  office 
to  perform,  and  its  exercise  is  limited  to  doubtful  cases,  where 
an  impartial  mind  hesitates.  If  it  be  doubted  whether  the 
excuse  offered  is  sufficient  or  not,  or  whether  the  defense  set  up 
is  with  or  without  merit  in  foro  legia,  when  examined  under 
those  rules  of  law  by  which  judges  are  guided  to  a  conclusion^ 
the  judgment  of  the  lower  court  will  not  be  disturbed.'' 
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In  the  case  at  bar  we  are  of  opinion  that  discretion  had 

«ome  office  to  perform,  and^  that  under  the  facts  shown  on  the 

motion  of  March  28thy  there  was  no  abuse  of  discretion  in  the 

•court  below,  in  oi^ening  the  default.     {Heardt  v.  McAUider,  9 

Mont.  405,  and  cases  therein  cited.) 

The  order  is  therefore  affirmed. 

Affirmed. 
JSlake,  C.  J.,  and  Habwood,  J*^  oononr. 


LOCKEY,  Appellant,  v.  WALKER,  Respondent. 

[Sabmitted  October  24. 1892.    Decided  Noyember  28, 1892.] 

XuinoiPAi.  OoBPOBATioini  —  Levy  and  ooOecHon  of  taxes, — The  power  of  an  incorpo- 
rated city  to  levy  and  collect  lawful  taxes  in  conformity  with  the  proyisions  of 
its  charter  and  lawful  ordinanoea  passed  thereunder,  was  not  repealed  either 
expressly  or  by  implication  by  the  adoption  of  the  Oonstitation  or  the  passage 
of  the  Beyenne  Act  of  1891. 

Bams — Assessment — Basis  of  levy. — The  municipal  authorities  of  an  incorporated 
city  may  make  a  legal  assessment  in  electing  to  take  the  assessment  made  bj 
the  county  and  State  assessing  authorities  as  the  basis  for  the  leyy  of  municipal 
taxes  on  property  within  such  city;  and  the  leyy  of  lawful  taxes  thereon  by 
such  city  for  municipal  purposes  according  to  the  proyisions  of  its  charter  and 
ordinances  constitutes  a  legal  leyy. 

8amb — OoUection  of  taxes — Power  to  seU  recU  estate. — The  terms  of  a  city  charter 
which  proyide  that  the  city  council  may  enforce  the  payment  of  a  tax  leyied  for 
municipal  purposes  in  any  manner  that  may  be  prescribed  by  ordinance,  not 
repugnant  to  the  Constitution  of  the  United  States  or  the  Organic  Act  of  the 
Territory,  are  sufficient  to  authorize  the  city  to  collect  a  general  tax  leyied  upon 
real  property  by  direct  sale  of  the  land  on  which  the  same  was  levied  after 
adyertisement  thereof,  provided  the  proceedings  preseribed  by  ordinance  In 
that  regard  are  not  repugnant  to  the  Constitution  and  general  statutes  of  the 
State. 

Appeal  from  First  Judicial  District^  Lewis  and  Clarke  County. 

Action  to  restrain  by  injunction  a  sale  of  real  estate  by  a  city 
treasurer  to  enforce  the  collection  of  a  municipal  tax.  Plaint- 
iff appeals  from  an  order  by  Buck,  J.,  refusing  to  grant  a 
temporary  injunction.     Affirmed. 

Oeorge  F.  Shetton,  and  Maasena  BuUard,  for  Appellant. 

I.  The  legislative  assembly  has  the  right  to  revoke  and 
repeal  the  provisions  of  charters  granted  to  municipal  corpo- 

Vol.  XIL-87. 
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rations.  (1  Dillon  on  Municipal  Corporations,  §§  54, 62, 87;  Peo- 
ple V.  Morris,  13  Wend.  325 ;  East  Hartford  v.  Hartfoi'd  Bridge- 
Oo.  10  How.  511;  Layton  v.  New  Orleatis,  12  La.  An.  515;  Peo^ 
pie  V.  HUl,  7  Cal.  97;  Girard  v.  Philadelphia,  7  Wall.  7;  San 
Frnnoiaco  v.  Canavan,  42  Cal.  557;  Payne  v.  Treadwell,  16  CaL 
233;  Donahue  v.  GmAam,  61  Cal.  276;  Trustees  of  Public  School 
V.  Taylor,  30  N.  J.  Eq.  618;  McDonald  v. Patterson,  54  Cal.  245.) 

II.  The  legislature  in  granting  the  charter  to  the  city  of 
Helena,  used  the  words  ''taxable  property ,''  intending  to  cover 
such  property  as  from  time  to  time  should  be  specified  in  the 
revenue  law,  and  that  tlie  assessment  should  be  in  accordance 
with  the  requirements,  and  in  the  same  manner  as  taxes  for 
county  purposes.  (2  Dillon  on  Municipal  Corporations,  §  772; 
City  of  Buffalo  v.  Le  Conteul,  15  N.  Y.  451;  Ontario  Bank  v. 
Bunnell,  10  Wend*  186;  American  Tr.  Oo,  v.  (My  of  Buffalo, 
20  N.  Y.  388 ;  Dunlieth  etc  Oo.  v.  Dubuque,  32  Iowa,  427; 
Barret  v.  Henderson,  4  Bush,  255;  State  v.  Mount  Pleasant 
Council,  8  Kich.  214;  Cooley  on  Taxation,  §  279;  Sanda-s 
V.  BuUer,  30  Ga.  679.)  If  there  were  any  doubt  about  this 
before  the  admission  of  the  State  into  the  Union,  the  constitu- 
tional provisions  have  cut  off  all  doubt,  and  have  left  only  one 
law,  viz.:  The  general  revenue  law,  passed  by  the  legislative 
assembly  of  the  State,  to  which  reference  has  been  made.  Con- 
sequently, when  the  city  assessor  and  the  city  collector  and 
treasurer  assumed  to  act  under  an  ordinance  which  was  in 
violation  and  contrary  to  the  revenue  law  above  cited,  their 
acts  were  necessarily  void. 

III.  The  language  of  the  charter  is  not  sufficient  to  authorize 
the  city  council  to  pass  an  ordinance  providing  for  the  sale  of 
property  for  taxes.  It  has  been  uniformly  held  that  in  the 
absence  of  an  express  authority  in  the  charter  authorizing  the 
sale  of  property  for  taxes  none  can  be  presumed.  {Mclnerny  y. 
Beed,  23  Iowa,  410;  Merriam  v.  Moody,  25  Iowa,  163;  Paine 
y.  Sprailey,  5  Kan.  525;  Dillon  on  Municipal  Corporations, 
§  818.)  These  authorities  establish  beyond  question  that  there 
is  no  autlrority  in  a  city  to  sell  pro|>erty  for  taxes,  under  a 
charter  similar  to  that  of  the  city  of  Helena. 

Sydney  H.  Mclntire,  City  Attorney^  for  Respondent. 
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I.  When  the  city  of  Helena  wad  created  by  charter  the 
power  was  vested  in  it  "  to  levy  and  collect  ad  valorem  taxes 
for  city  purposes  upon  all  taxable  property,  real,  personal,  and 
mixed  within  the  city  limits  (charter,  art.  v.  §  1)."  This  grant 
was  a  proper  one.  (Cooley  on  Taxation,  p.  679;  Justice  v. 
Loganaport,  101  Ind.  326).  The  adoption  of  the  Constitution 
and  the  passage  of  the  Revenue  Law  of  1891  did  not  change 
the  charter  of  the  city  of  Helena,  for  in  several  sections  of  those 
laws  there  are  direct  references  made  to  taxation  in  cities;  and 
the  Constitution  expressly  declares  that  '^all  laws  not  inconsist- 
ent with  this  Constitution^  shall  be  and  remain  in  full  force 
until  altered  or  repealed.''  (Art.  xx.  §  1.)  Taxes  are  levied 
for  the  purpose  of  paying  the  debts  of  the  city^  the  incurring 
of  which  the  legislature  has  authorized.  (Acts  2d  Sess.  1891, 
p.  309.)  Contracts  have  thereby  been  created.  ''The  creditors 
have  a  right  to  rely  upon  the  power  of  taxation  for  their  secur- 
ity, and  it  cannot  afterward  be  so  far  restricted  as  to  prejudice 
their  demands"  (Cooley  on  Taxation,  pp.  76,  346;  Wofff  v. 
New  Orleans,  103  U.  S.  358 ;  Louisiana  v.  PUsbury,  1 05  U.  S. 
278);  nor  could  this  be  done  even  by  the  Constitution.  (^Opin- 
ion of  the  Court,  58  N.  H.  623.)  In  this  respect  the  charter 
of  the  city  of  Helena  is  a  contract,  created  by  a  vote  of  the 
people,  the  obligations  of  which  cannot  be  impaired  by  any  act 
of  the  legislature.  The  Act  of  1891  expressly  excepts  incorpo- 
rated cities  and  towns  from  following  the  county  assessments, 
so  that  the  city  assessor  would  have  the  right  either  to  make  an 
original  assessment  each  year  or  adopt  the  county  assessment  as 
a  basis  for  his  own,  if  he  saw  fit  (Laws  2d  Se&s.  1891,  §  49; 
Cooley  on  Taxation,  p.  62);  but  the  provisions  of  the  Con- 
stitution relative  to  general  laws  refer  only  to  State  taxes. 
(2  Dillon  on  Municipal  Corporations,  §§  770,  771;  Kansas  City 
v.  Johnson,  78  Mo.  661,  and  cases  cited ;  Shoalwater  v.  Arm- 
strong,  9  Humph.  217,  and  cases  cited;  Savannah  v.  Jeasup, 
106  U.  S.  569*;  Municipality  No.  2  v.  New  Orleans  &  C.  R.  R. 
Cd.  10  Rob.  [La.]  187.) 

IL  The  taxes  levied  in  this  case  were  the  general  city 
taxes.  Section  1  oF  article  v.  of  the  charter  of  the  city  of 
Helena  provides  ''and  may  enforce  the  payment  in  any  manner 
prescribed  by  ordinance  not  repugnant  to  the  Constitution  of 
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the  United  States  or  the  Organic  Act  of  this  Territory."  This 
language  is  broad  enough  to  inchide  both  collectioa  by  sale  of 
property  and  by  suit.  The  usual  method  of  collecting  taxes  is 
by  sale;  the  revenue  law  of  the  State  provides  for  it  (Acts 
2d  Sess.  1891,  §  113-115);  it  has  always  been  considered  due 
process  of  law  for  the  collection  of  revenue.  There  is  nothing 
repugnant  to  the  Constitution  of  the  United  States  or  of  this 
State  in  this  method ;  and  the  existence  of  the  power  of  sale 
seems  clear.  (2  Dillon  on  Municipal  Corporations,  §  819; 
Murray' 8  Lessee  v.  Hoboken  ete.  Cb,  18  How.  278;  Kelly  v. 
Pittsburgh,  104  U.  S.  78;  Dagan  v.  Mayor,  1  Gill  &  J.  499; 
St.  Louis  V.  Russell,  9  Mo.  503 ;  8U  Louis  v.  Allen,  13  Mo. 
400.)  The  grant  to  the  city  of  the  right  to  enforce  the  pay- 
ment of  taxes  in  any  manner  must  necessarily  grant  the  right 
to  make  taxes  a  lien  upon  real  property.  {Sharp  v.  Speir,  4 
Hill,  83;  Echbaok  v.  Pitts,  6  Md.  71.)  The  language  of  the 
charter  of  the  city  of  Helena  is  broad  enough  to  cover  both 
methods  of  collection,  by  sale  and  by  suit,  and  these  are 
concurrent.     (Dugan  v.  Mayor,  1  Gill  &  J.  499.) 

Harwood,  J. — This  action  involves  questions  relating  to  the 
levy  and  collection  of  taxes  by  the  municipal  government  of  the 
«ity  of  Helena.     The  action  was  instituted  to  restrain  the  treas- 
»urer  of  said  city,  by  injunction,  from  proceeding  to  sell  certain 
»real  estate  owned  by  appellant  to  enforce  collection  of  taxes 
levied  thefeon  in  the  year  1891  by  said  city.     The  complaint 
lalleges  the  municipal  corporate  character  of  said  city;  the  offi- 
cial capacity  of  defendant  as  treasurer  thereof;  plaiutiiF's  owner- 
ship of  the  real  estate  in  question,  and  description  thereof;  that 
defendant,  acting  in  his  official  character  as  such  treasurer,  had 
advertised  for  sale,  and  was  about  to  sell  said  property,  at  a 
time  stated,  for  alleged  delinquent  taxes  assumed  to  have  been 
levieil  thereon  by  said  city  in  the  year  1891,  and  then  proceeds 
to  allege  specifically  the  failure  on  the  part  of  the  city  oflScers  and 
accents  to  perform  each  and  every  act  and  proceeding  required  by 
the  ordinance  of  said  city,  as  to  the  listing  of  said  property  for 
assessment,  by  separate  parcels,  under  the  Vame  of  the  owner, 
giving  the  value  of  the  ground  and  improvements  separately, 
or  to  require  from  the  owner  any  such  assessment  list,  or  to  give 
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notice  of  the  meeting  of  the  city  council  as  a  board  of  equaliza- 
tion ;  that  said  council  failed  to  convene  as  such  board^  or  to 
perform  any  of  the  duties  thereof,  as  required  by  the  ordinance 
of  said  city ;  that  no  list  of  said  delinquent  taxes  was  made 
out  or  delivered  to  the  city  attorney,  as  required  by  the  ordi- 
nance of  said  city ;  and  that  no  suit  has  been  commenced  to 
recover  said  alleged  taxes.  On  the  commencement  of  the 
action,  appellant  moved  the  court  for  the  issuance  of  an  injunc- 
tion restraining  the  sale  of  said  real  estate,  as  contemplated  and 
threatened  by  respondent,  pending  the  determination  of  the 
action.  But  the  court  ordered  respondent  to  show  cause,  if  any 
existed,  why  such  temporary  injunction  should  not  issue,  and 
upon  the  showing  made  pursuant  to  that  order,  by  affidavits 
accompanied  by  duly  authenticated  copies  of  the  public  records, 
as  to  the  proceedings  whereby  said  taxes  were  levied,  the  court 
refused  to  grant  the  order  of  injunction  pi*ayed  for;  and  from 
that  order,  refusing  to  grant  such  injunction,  this  appeal  is 
prosecuted. 

Three  propositions  of  law  are  maintained  by  appellant's  coun- 
sel, which  will  be  considered  in  the  order  treated  on  the  argu- 
ment of  this  appeal.  The  first  is  ''  whether,  after  the  adoption 
of  the  Constitution  and  the  admission  of  the  State  into  the 
Union,  the  city  of  Helena  retained  the  right  to  exercise  the 
taxing  powers  conferred  by  the  Constitution,  aside  and  distinct 
from  the  general  revenue  law  of  the  State."  After  reviewing 
the  provisions  of  the  city  charter  adopted  prior  to,  and  existing 
when  the  organic  change  from  territorial  to  State  form  of 
government  took  place,  and  the  various  provisions  of  the  Con- 
stitution, and  the  statutes  passed  by  the  State  legislature,  relating 
to  levy  and  collection  of  taxes  for  State,  county,  and  municipal 
purposes,  appellant's  counsel  affirms  ^Hhat  the  aasessiuent  and 
levy  of  taxes  under  the  old  ordinance  of  the  city  of  Helena 
were  void,  for  the  reason  that  the  ordinances  were  repealed  by 
the  adoption  of  the  Constitution  and  the  subsequent  passage  of 
the  Revenue  Law  of  1891."  The  tax  in  question  was  levied 
as  the  result  of  proceedings  in  part  under  the  general  revenue 
law  of  the  State,  and  in  part  pursuant  to  the  charter  and 
ordinances  of  said  city;  that  is,  the  assessment  lists  and  valu- 
ation of  property  for  taxation  made  by  the  State  and  county 
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authorities  under  the  provisions  of  the  general  revenue  law  for 
the  year  1891  were  adopted  by  the  city  authorities  as  the  basis 
for  taxation  of  all  taxable  property  lying  within  the  corporate 
limits  of  the  city  of  Helena,  for  municipal  purposes,  for  tbe 
year  1891 ;  and  upon  that  assessment  the  municipal  taxes  for 
tliat  year  were  levied  by  the  city  pursuant  to  the  provisions  of 
its  charter  and  ordinances.  And  the  sale  sought  to  be  restrained 
is  about  to  be  made,  as  provided  by  ordinance,  to  enforce  collec- 
tion of  the  tax  so  levied  on  appellant's  real  estate.  It  is  that 
part  of  said  proceedings  assumed  to  be  carried  out  under  the 
authority  of  the  city  charter  and  ordinance  which  is  challenged 
by  appellant  as  unlawful  and  void,  because,  according  to  the 
contention  of  his  counsel,  all  proceedings  for  the  assessment, 
levy,  and  collection  of  municipal  taxes,  since  the  adoption  of 
the  Constitution,  must  be  proceeded  with  under  tlie  general 
revenue  law  of  the  State,  and  not  under  the  ordinances  of  said 
city. 

The  provisions  of  the  Constitution  bearing  immediately  upon 
the  subject  are  as  follows:  ''The  legislative  assembly  shall  not 
levy  taxes  upon  the  inhabitants  or  property  in  any  county,  city, 
town,  or  municipal  corporation  for  county,  town,  or  nuimcipal 
purposes ;  but  it  may  by  law  vest  in  the  corporate  authorities 
thereof  powers  to  assess  and  collect  taxes  for  such  purposes." 
(§  4,  art.  xii.)  ''Taxes  for  city,  town,  and  school  purposes  may 
be  levied  on  all  subjects  and  objects  of  taxation ;  but  the  assessed 
valuation  of  any  property  shall  not  exceed  the  valuation  of  die 
same  property  for  State  and  county  purposes."  (§  5,  art  xii.) 
''Taxes  shall  be  levied  and  collected  by  general  law^s,  and 
for  public  purposes,  only.  They  shall  be  uniform  upon  tlie 
same  class  of  subjects  within  the  territorial  limits  of  the  author- 
ity levying  the  tax.''  (§  11,  art.  xii.)  The  49th  section  of 
an  act  passed  by  the  second  session  of  the  l^islative  assembly 
of  thb  State,  entitled  "An  act  concerning  revenue,"  provides  as 
follows:  "The  assessment  made  by  the  county  assessor,  and 
that  of  the  State  board  of  equalization,  as  apportioned  by  the 
board  of  county  commissioners  to  each  city,  town,  school,  road, 
or  other  district,  in  their  respective  counties,  is  the  only  basis 
for  taxation  for  the  county,  or  any  subdivision  thereof,  except 
in  incorporated  cities  and  towus^  and  may  also  be  taken  as  such 
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basis  in  incorporated  cities  and  towus^  when  the  proper  aiitlior* 
ities  may  so  elect." 

Tiie  provisions  of  the  section  of  the  statute  just  quoted  appear 
to  be  in  harmony  with  the  Constitution ;  and  in  our  opinion  tlie 
action  of  the  proper  municipal  authorities  of  the  city  of  Helena, 
in  electing  to  take  the  assessment  made  by  the  county  and  State 
assessing  authorities^  under  the  provisions  of  the  statute  above 
quoted,  as  the  assessment  for  the  levy  of  n^unicipal  taxes  on 
property  within  saM  city,  constituted  a  legal  assessment ;  and 
that  the  levy  of  lawful  taxes  thereon  by  the  city  for  municipal 
purposes,  according  to  provisions  of  the  charter  and  ordinances 
of  said  city,  was  a  legal  levy.  We  find  no  provisions  of  the 
Constitution  or  statute  which,  either  expressly  or  by  implication, 
take  away  the  power  of  incorporated  cities  to  levy  and  collect 
lawful  taxes,  in  conformity  with  the  provisions  of  the  charter 
and  lawful  ordinances  passed  thereunder. 

The  State  revenue  law  has  not  provided  for  the  levy  and 
•collecting  of  municipal  taxes  for  the  purposes  of  incorporated 
cities,  together  with  State  and  county  taxes.     It  might  be  wise 
if  such  a  system  were  adopts,  so  as  to  consolidate  the  tax- 
gathering  into  one  system  of  proceedings,  as  to  assessment^  levy, 
■and  collection  thereof,  and  thereby  save  the  citizens  the  incon- 
venience of  dealing  with  two  or  more  distinct  tax-gathering 
authorities,  pursuing  separate  lines  of  action,  and  also  save  the 
public  and   private  expense  attending  the  same,  and   bring 
tc^ther,  under  one  system  of  proceedings  and  records,  the 
liens  upon  property  which  accrue  by  reason  of  the  levy  and 
•enforcement  of  taxes.     But  that  is  a  subject  for  legislative  con- 
sideration.   The  statute  adopted  since  the  Constitution  provides 
that  one  assessment  made  by  the  State  and  county  authorities 
might  suffice  as  the  basis  upon  which  to  levy  all  State,  county, 
and  municipal  taxes  authorized  by  law;  and  this  was  some 
advancement  towards  a  desirable  simplification  of  the  subject. 
But  the  measure  has  not  been  carried  beyond  that  provision. 
As  the  law  stands,  it  leaves  with  municipal  authorities  of  incor- 
porated cities  the  power  to  levy  and  collect  the  taxes  authorized 
by  law  for  municipal  purposes.     The  provisions  of  section  4 
of  article  xii.  of  the  Constitution  contemplate  that  such  author^* 
ity  may  be  vested  in  the  city  government* 
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The  second  proposition  contended  for  by  appellant  is  that 
the  city  has  no  authority  to  enforce  collection  of  said  tax  by 
direct  sale  of  the  land  on  which  the  same  was  levied,  after 
advertisement  thereof,  in  the  manner  provided  by  ordinaooe. 
The  city  charter  provides:  "The  city  council  shall  have  power 
and  authority  to  levy  and  collect  ad  valorem  taxes,  for  city 
purposes,  upon  all  taxable  property,  real,  personal,  and  mixed, 
except  as  herein  excepted,  within  the  city  limits,  not  exceeding 
three  mills  per  annum  upon  the  assessed  value  thereof  for  gen- 
eral purposes,  and  not  exceeding  three  mills  per  annum  upon 
the  assessed  value  thereof  for  fire  department  purposes,  in 
addition  to  the  tax  authorized  to  be  levied  for  street  purposes, 
under  the  provisions  of  the  act  of  the  legislative  assembly  of 
Montana  entitled  'An  act  to  provide  for  the  levy  of  street  taxes 
in  incorporated  towns  and  cities,'  approved  March  7,  1883,  and 
may  enforce  the  payment  of  such  taxes  in  any  manner  that  may 
be  prescribed  by  ordinance,  not  repugnant  to  the  Constitution 
of  the  United  States  or  the  Organic  Act  of  this  Territory/'  (§  1, 
City  Charter,  Sess.  Laws,  1885.)  The  power  granted  by  this 
section  of  the  charter  is  not  only  "to  levy  and  oollect"  ad 
valorem  taxes  for  city  purposes,  but  the  power  is  also  granted  to 
"enforce  the  payment  of  such  taxes  in  any  manner  that  may  be 
prescribed  by  ordinance,  not  repugnant  to  the  Constitution  of 
the  United  States  or  the  Organic  Act  of  this  Territory/'  The 
Organic  Act  has  been  superseded  by  our  State  Constitution, 
and  these  statutes  have  been  continued  in  force,  as  modified  by 
any  provisions  of  the  State  Constitution,  which  provides  other- 
wise. It  is  not  contended,  however,  in  respect  to  the  point  now 
under  consideration,  that  there  is  any  repugnancy  between  this 
statute  and  the  provisions  of  the  State  Constitution. 

The  point  made  by  appellant  on  this  branch  of  the  case  is 
that  the  authority  granted  by  the  charter  does  not  confer  power 
on  the  city  to  enforce  collection  of  the  general  taxes  authorized 
to  be  levied  by  direct  sale  of  the  real  estate  on  which  the  same 
was  levied,  after  due  notice  as  provided  by  ordinance.  It  is 
apparent  from  the  provisions  of  the  charter  just  quoted  that  the 
legislature  took  into  consideration  the  matter  of  the  enfoi*cement 
of  the  general  tax  authorized  to  be  levied;  and  we  cannot 
doubt,  from  the  terms  inserted  in  the  charter,  that  the  legis- 
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latare  coutemplated  the  euforcement  of  the  tax  bj  those  ordi- 
nary methods  generally  employed  in  such  cases.  When  the 
legislature  made  this  provision,  it  understood  that  the  usual 
manner  of  enforcing  general  taxes  on  real  estate,  for  municipal 
as  well  as  State  and  county  purposes,  was  by  applying  the  same 
as  a  lien  thereon,  and,  if  not  paid  within  the  time  prescribed, 
to  cause  such  real  estate  to  be  sold,  after  giving  proper  public 
notice  as  required  by  law.  In  delivering  the  opinion  of  thr 
court  in  the  case  of  Kelly  v.  PiUsburgh,  104  U.  S.  80,  Mr.  Jus- 
tice Miller  observed  that  ^^  taxes  have  not,  as  a.  general  rule,  ia 
this  country  since  its  independence,  nor  in  England  before 
that  time,  been  collected  by  regular  judicial  proceedings.  The 
necessities  of  government,  the  nature  of  the  duty  to  be  per- 
formed, and  the  customary  usages  of  the  people,  have  established 
a  different  procedure,  which,  in  regard  to  that  matter,  is,  and 
always  has  been,  due  process  of  law.'' 

The  conclusion  we  arrive  at,  after  consideration  of  the  ques- 
tion raised  and  the  authorities  on  this  subject,  is  that  the  terms 
of  the  charter  are  sufficient  to  authorize  the  city  to  pursue  the 
usual  method  as  to  the  enforcement  of  the  general  taxes  author- 
ized to  be  levied,  provided  the  proceedings  prescribed  by  ordi- 
nance in  that  regard  are  not  repugnant  to  the  provisions  of  the 
Ck>nstitution  and  general  statutes  of  the  State.  Our  reason  for 
so  holding  is  that  to  conclude  otherwise  would  seem  to  deny 
any  meaning  or  force  to  the  provision  of  the  charter  that  the 
city  '*  may  enforce  payment  of  such  tax  in  any  manner  that  may 
be  prescribed  by  ordinance,  not  repugnant''  to  the  general 
fundamental  law  of  the  jurisdiction. 

The  other  provision  of  the  charter,  empowering  the  city  "  to 
levy  and  collect"  ad  valorem  taxes,  would  be  sufficient  to  enable 
it  to  enforce  collection  by  ordinary  judicial  proceedings,  with- 
out the  clause  expressly  providing  for  the  euforcement  thereof. 
(2  Dillon  on  Municipal  Corporations,  §  818,  and  cases  cited.) 
Therefore,  unless  the  latter  clause  is  held  to  grant  to  the  city 
power  to  provide  for  the  enforcement  of  said  taxes  by  some 
usual  method  not  contrary  to  the  Constitution  and  general  laws 
of  the  State,  other  than  by  ordinary  judicial  proceeding,  the 
clause  uuder  consideration  would  seem  to  stand  as  nugatory; 
for  without  it  the  city  had  power  to  sue  by  ordinary  action  to 
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enforce  collection  of  taxes  lawfully  levied.  We  have  been 
unable  to  find  authority  or  reason  for  denying  to  those  terms 
of  the  charter  any  force.  The  cases  cited  by  appellant  as  sup- 
porting his  position  relate  to  the  enforcement  of  special  or 
extraordinary  taxes,  or  levies  imposed  on  abutting  property  for 
certain  local  improvements,  such  as  paving  streets  and  walks 
and  the  like,  instead  of  the  general  tax  for  general  municipal 
purposes  authorized  by  the  charter,  as  in  the  case  at  bar.  Tiiere 
can  be  no  doubt  that  a  distinction  exists  between  the  two  classes 
of  levy.  Such  distinction  is  recognized  throughout  the  author- 
ities upon  the  subject. 

The  thinl  proposition  treated  by  counsel  relates  to  the  remedy 
sought  to  be  invoked  in  this  action.  But  this  question  becomes 
immaterial,  in  view  of  the  conclusion  which  we  have  reached 
upon  the  main  propositions  involved  in  the  case. 

The  order  of  the  court  below,  appealed  from,  is  affirmed, 

BiiAKE,  C.  J.,  and  De  Witt,  J.,  concur. 


HELM  BT  ux.,  Respondento,  v.  KLEINSCHMIDT,  Ap- 
pellant. 

[Argued  Jane  21, 1882.    Decided  December  8, 1892.] 

8ALB8  OP  Rbaltt— D««d  in  Mcrow ^ D9Uvery  and  aoceptanoe^ ^The  deporit  of  % 
deed  in  bank  by  the  Tender  of  lands,  under  an  agreement  with  the  yendee,  that 
it  is  to  be  delivered  to  him  upon  payment  of  the  parohafle  prioe,  if  the  title  be 
satisfactory,  does  not  constitute  a  delirery  by  the  vendor,  or  acceptance  by  thfO 
Tendee,  and  the  yendor  cannot  maintain  action  for  the  price  npon  the  fiulore  of 
the  yendee  to  make  the  payment. 

Appeal  from  Ifiird  Judicial  District,  Deer  Lodge  Oounty. 

Action  for  purchase  price  of  land.  The  cause  was  tried 
before  Durfee,  J.     Plaintiff  had  judgment  below.     Reversed. 

Henry  C.  Smith,  for  appellant. 

The  facts  shown  by  the  testimony  do  not  constitute  a  deli v* 
ery  of  the  deed  from  Helm.  (Bank  of  Healdaburg  v.  Bailhachef 
65  Cal.  327;  Bishop  on  Contracts,  §  359.)     Delivery  is  a  ques- 
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tion  of  iuteDty  and  is  often  a  question  of  fact  for  the  jury.  If 
that  is  so  in  this  case^  then  the  coart  erred  in  its  statement  in 
overruling  the  motion  for  a  nonsuit  wherein  he  said  that  deliv* 
ery  to  the  bank  was  delivery  to  Kleiuschmidt^  thus  taking  that 
question  from  the  jury.  (Hibbard  v.  8mi^,  67  Cal.  547;  56 
Am.  Eep.  726;  Lindsay  v.  Lindsay,  11  Vt.  651.)  "This  is 
settled,  that  delivery  is  not  complete  until  the  person  delivering 
(grantor)  has  so  dealt  with  the  instrument  delivered  as  to  lose  all 
control  over  it."  {^Hibbard  v.  Smith,  gupra.)  In  this  case  the 
very  fact  that  plaintiff  was  able  to  bring  this  deed  into  court 
and  there  tender  it,  shows  that  his  action,  if  he  has  one,  should 
have  been  for  breach  of  contract  instead  of  on  contract,  which 
he  alleges  Kleinschmidt  failed  to  carry  out.  "The  law  is  not 
80  absurd  as  to  force  a  man  to  take  an  estate  against  his  will." 
{Townson  v.  Itclcell,  3  Barn.  &  Aid.  31.)  There  can  be  no  deliv- 
ery without  an  acceptance.  (Herbert  v.  Herbert,  1  III.  354,  and 
note;  12  Am.  Dec.  192;  Wiggins  v.  Lusk,  12  111.  132;  Jackson 
ex  dem.  v.  Phipps,  12  Johns.  418;  Jackson  ex  dem.  v.  Dunlap, 
1  Johns.  Cas.  114;  1  Am.  Dec.  100;  Jackson  ex  dem,  v.  Bodle, 
20  Johns.  184;  Harkreader  y.  Ctayion,  56  Miss.  383;  31  Am. 
Rep.  369.) 

Cble  A  WhiiehUl,  for  Respondents. 

It  is  well  settled  that  it  is  not  essential  to  the  validity  of  a 
deed  that  it  be  actually  delivered  to^  or  even  pass  into  the  hands 
of  the  grantee.  The  delivery  may  be  made  at  his  request  to 
some  person  for  him,  and  in  many  cases  an  acceptance  will  be 
presumed  on  the  part  of  the  grantee  even  when  the  delivery  is 
made  to  a  stranger  without  his  knowledge.  A  delivery  is  valid 
when  the  transfer  from  the  grantor  to  the  grantee,  or  some  person 
acting  in  his  behalf  is  made  in  such  manner  as  to  deprive  the 
grantor  of  the  right  to  recall  the  deed  at  his  own  option.  If 
the  facts  attending  the  execution  of  the  deed  show  that  the  party 
executing  it  intended  it  to  become  immediately  operative  and 
binding  without  any  further  act  or  ceremony  on  his  part,  then 
there  is  sufficient  proof  of  an  effectual  delivery,  and  it  matters 
not  who  may  afterwards  take  possession  of  it«  The  subsequent 
custody  of  the  grantor  does  not  affect  its  validity.  Anything 
done  by  the  grantor  from  which  it  is  apparent  that  a  delivery  is 
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thereby  intended,  either  bj  words  or  acts,  or  by  both  oombiued, 
is  sufficient^  and  this  intention  is  to  be  gathered  from  the  whole 
evidence  taken  together.  (Devlin  on  Deeds,  §  275;  4  Kent^s 
Comnientaries,  p.  455;  Martindale's  Conveyancing,  §§  221, 224, 
228 ;  Shirlej/  v.  Ayers,  14  Ohio,  307;  45  Am.  Dec  546;  Western 
R.  R.  Corp.  V.  Babcock,  6  Met.  356 ;  Turner  v.  Whedden,  22 
Me.  121;  B/ight  v.  Schenck,  10  Pa.  St.  285:  51  Am.  Dec.  478; 
Farrar  v.  Bridges,  5  Humph.  411;  42  Am.  Dec.  439;  MerriU 
V.  8wifl,  18  Conn.  257;  46  Am.  Dec  315.)  The  bank  was 
Kleinschmidt's  agent  ap|K)inted  by  him  to  accept  and  hold  the 
deed  for  him.  (Martindale's  Conveyancing,  §  222,  and  cases 
cited;  Fairbank  v.  Metcalfe  8  Miiss.  230;  WorraU  v.  J/unn,  5 
N.  Y.  229;  65  Am.  Dec.  330;  Braman  v.  Bingham,  26  N.  Y. 
483 ;  (TKeUy  v.  CKeUy,  8  Met.  436 ;  Foster  v.  Mansfield,  3  MeL 
413;  37  Am.  Dec.  154;  Shaw  v.  Hayward,  7  Cush.  170;  Marsh 
V.  Austin,  1  Allen,  238;  Blanduird  v.  Blackstone,  102  Mass. 
343;  Mather  y;  Corliss,  103  Mass.  571;  Regan  v.  Howe,  121 
Mass.  424 ;   Wallace  v.  Harris,  32  Mich.  398.) 

De  Wrrr,  J. — The  complaint  alleges  that  on  August  1, 1890, 
plaintiffs  sold  and  conveyed  to  defendant  certain  real  estate 
(describing  it),  and  that  defendant  promised  to  pay  therefor 
two  thousand  dollars,  of  which  amount  he  has  paid  six  hundretl 
dollars,  and  no  more.  Complaint  demands  judgment  for  fourteen 
hundred  dollars.  The  answer  denies  that  plaintiffs  sold  or  con- 
veyed said  premises;  denies  that  defendant  promised  to  pay  two 
thousand  dollars,  or  any  sum,  for  the  same,  or  did  pay  six  hun- 
dred dollars,  or  any  sum.  Verdict  and  judgment  below  were 
for  plaintiffs  for  fourteen  hundred  dollars.  Defendant  appeals 
from  the  judgment,  and  from  an  order  denying  hb  motion  for 
a  new  trial. 

There  was  in  evidence  the  following  letter  from  defendant  to 
plaintiffs: — 

"Helena,  Mont.,  June  5,  1890. 

^'Mr.  Henry  Helm,  Helmville — Dear  Sib:  If  you  will  make 
the  deeds  for  the  mine  and  placer  ground  only  quitclaim  deeds, 
and  send  them  to  Larrabie's  Bank,  at  Deer  Lodge,  with  instruo- 
tions  to  deliver  upon  receipt  o'f  our  contract  amount,  I  will  have 
title  looked  up  at  once,  and,  if  satisfactory,  will  pay  money  into 
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Larrahie  Bros.'  Bank^  i.  e.^  fourteen  liuudred  dollars,  which, 
"with  the  stallions,  is  the  agreed  amount,  i.  e.,  two  thousand 
•dollars.         Yours  truly,  Albert  Kleinschmidt." 

The  plaintiffs  deposited  the  deed  in  the  Larrabie  Bank  in 
pursuance  to  this  letter.  Defendant  never  took  said  deed  from 
the  bank.  Why  he  did  not  do  so  is  not  now  important.  The 
ira{K)rtant  matter  is  the  fact  that  he  did  not  take  the  deed. 

The  action  is  <Z88ump8U.  The  theory  of  plaiutifis  is,  as  they 
allege,  that  they  sold  and  conveyed  the  premises  to  defendan£. 
The  property  was  real  estate.  If  it  be  true  that  plaintiffs  sold 
and  conveyed  the  real  estate  to  defendant,  they  made,  executed, 
and  delivered  a  deed  to  defendant.  It  is  plain  that  they 
made  and  executed  the  deed.  If  the  deed  were  delivered,  then 
the  property  belongs  to  the  defendant,  and  the  consideration 
therefor  belongs  to  the  plaintiffs,  and  they  may  sue  for  it  in  this 
action.  As  a  matter  of  course,  delivery  may  be  made  to  an  agent, 
or  other  person  authorized  for  this  purpose,  for  the  grantee. 
Was  the  delivery  of  the  deed  by  plaintiffs  to  the  bank  a  delivery 
to  the  bank  as  Kleinschmidt's  agent?  Did  the  plaintiffs  intend 
it  for  a  delivery  to  Kleinschmidt?  Did  the  defendant  himself 
intend  it  for  such  delivery?  The  delivery  to  the  bank  was  with 
the  instructions  by  the  grantors  to  deliver  to  Kleinschmidt 
^'  upon  receipt  of  the  contract  amount.''  The  plaintiffs  did  not 
intend  that  the  present  delivery  to  the  bank  was  a  delivery  to 
Kleinschmidt,  for  the  reason  that  the  bank  was  to  perform  a 
future  act  of  delivery,  and  was  not  to  perform  it  until  Klein- 
schmidt paid  the  consideration.  Such  were  the  instructions  to 
the  bank.  Kleinschmidt  did  not  pay  the  consideration  to  the 
bank,  and  the  bank  never  delivered  the  deed  to  Kleinschmidt. 
Therefore,  there  was  not  a  delivery  to  Kleinschmidt  by  the  bank, 
and  it  is  apparent  that  it  was  not  the  intention  of  plaintiffs  or 
the  defendant  that  the  delivery  to  the  bank  was  a  delivery  to 
Kleinschmidt,  for  something  else  remained  to  be  done,  namely, 
the  j)ayment  of  the  money.  Therefore,  we  do  not  find  the  intent 
of  plaintiffs  to  deliver.  On  the  contrary,  the  opposite  intent  is 
clear  from  the  evidence.  Nor  does  it  appear  that  it  was  the 
intent  of  Kleinschmidt  that  delivery  to  the  bank  was  delivery 
to  him,  for  he  reserved  a  right  to  examine  the  title  before  pay- 
ing the  money,  or  having  the  deed  delivered  by  the  bank  to 
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him.     He  never  dkl  pay  the  consideratioD  of  fourteeD  hundred 

dollars;  nor  did  he  do  any  other  act  to  signify  his  intention  to 

accept  the  deed.     If  a  deed  is  in  escrow,  to  be  delivered  upoo 

the  liappening  of  a  future  event,  and  the  future  event  happens^ 

and  the  deed  is  delivered,  the  second  delivery  may  relate  to  the 

first  delivery;  but  in  this  case  the  future  event  upon  which  the 

deed  was  to  be  delivered  was  the  paying  by  Kleinschmidt  of 

the  considcmtion.     As  this  future  event  never  happened,  and 

tl)ere  was  no  second  delivery,  there  is  no  question  of  such 

delivery  relating  to  the  delivery  in  escrow*     The  verdict  and 

judgment  below  were  for  plaintiffs.     This  occurred  by  virtue 

of  rulings  and  instructions  by  the  court  to  the  effect  that  the 

facts  constituted  a  delivery  aud  acceptance  of  the  deed,  which 

view  we  do  not  approve. 

The  judgment  and  order  denying  a  new  trial  are  therefore 

reversed, 

JteverMed. 
Blake,  C.  J.,  and  Habwood,  J.,  concur. 
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ROCHELEAU,    Respondent,   «.    BOYLE,    Appellant. 

[Argaed  Judo  22»  1892.    Decided  December  8, 1892.] 

GBATtkl  MoBTQiOEB  ~  AUocJimerU — Co7iverBi4m — Meeisure  of  damage, — An  oiB* 
oer  who  seizeB  mortgaged  chattels  under  an  attachment,  without  paying  to  ihe 
mortgagee,  or  depositing  for  him  in  the  county  treasurer's  office,  the  amount  of 
the  debt,  as  required  by  section  1546,  fifth  diTision  of  the  Compiled  Statutes,  is 
liable  to  the  motigagee  in  an  action  in  the  nature  of  oonyenuon ;  and  in  such 
case  the  measure  of  dsmages  is  not  the  amount  of  the  mortgage  debt,  but  the 
value  of  the  chattels  converted,  to  an  amount  not  exceeding  the  mortgage  debt, 
together  with  such  incidental  expenses  as  immediately  result  from  the  wrongful 
seizm*e. 

Buat^ Conversion — Pleading,— In  an  action  for  conversion  brought  by  a  mort- 
gagee of  chattels,  against  an  officer  who  has  sci2sed  them  under  an  attaohment» 
the  Yslue  of  the  property  converted  most  be  aUeged  and  proved. 


Appeal  from  Third  Judicial  District,  Deer  Lodge  County. 

Action  for  damages  for  conversion  of  mortgaged  chattels  by 
an  officer.  The  cause  was  tried  before  Durfee^  J.  Plaintiff 
had  judgment  below.    Keversed. 
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Statement  of  tne  case  prepared  by  the  judge  delivering  tlie 
opinion. 

This  action  received  consideration  by  this  court  on  a  former 
appeal,  re]x>rted  in  11  Mont.  451^  wherein  it  was  determined 
that  certain  merchandise  claimed  to  have  been  covered  by  the 
mortgage  in  question  was  not  subject  thereto,  for  reasons  set 
forth  in  that  opinion.  The  judgment  from  which  titat  appeal 
was  taken  was  against  defendant  Boyle  and  his  sureties,  as  con* 
stable,  for  the  recovery  of  the  whole  amount  of  the  debt 
claimed  by  plaintiff  to  have  been  secured  by  said  chattel  mort* 
jgage  upon  said  merchandise,  as  well  as  upon  other  chattels 
mentioned  in  the  mortgage. 

Defendant  Boyle  moved  for  a  new  trial,  and  ap|)ealed  from 
the  order  overruling  that  motion,  and  from  the  judgment,  cou-^ 
tending,  on  that  appeal,  that  the  mortgage  in  question  was 
inoperative  upon  any  of  the  property  described  therein,  because 
merchandise  was  included  therein,  and  such  merchandise  wfc^ 
left  in  the  possession  of  the  mortgagor,  with  permission  to  sell 
the  same  in  the  usual  course  of  trade,  and  use  the  ])roceeds 
without  respect  to  the  mortgage.  But  this  court  held  the  mort- 
gage inoperative  only  upon  the  merchandise  attempted  to  be 
included  therein.  Tlie  effect  of  that  determination  excluded 
the  merchandise  in  question  from  the  operation  of  the  mortgage, 
and  left  the  same  subject  to  attachment,  so  far  as  that  instrument 
was  concerned.  But  the  mortgage  was  held  valid  as  to  other 
proi)erty  included  therein,  as  to  which  no  such  conditions  applied 
as  were  shown  in  relation  to  said  merchandise.  It  was  plain 
from  that  determination  that  no  recovery  could  be  had  against 
defendant  Boyle,  or  his  sureties,  for  having  taken  said  mer* 
chandise  under  the  attachment  levied  thereon.  The  judgment 
was  therefore  reversed,  and  the  cause  remanded  for  new  trial. 
Thereafter,  when  the  cause  came  on  for  trial  in  the  court  below^ 
it  appears  a  question  arose  in  respect  to  the  pleadings,  and  the 
measure  of  recovery  which  could  be  had  in  the  action,  and  from 
the  ruling  of  the  court  thereon  this  appeal  has  been  taken. 

Plaintiff^s  amended  complaint  alleges  the  facts  relating  to  the 
election  of  defendant  Boyle  as  constable  in  and  for  Anaconda 
Township,  Deer  Lodge  County;  his  qualification  as  required 
by  law,  and  his  entry  upon  the  discharge  of  the  duties  of  that 
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office;  the  executioD  and  delivery  of  a  promissory  note,  for  the 
payment  of  one  thousand  dollars,  by  Alphonse  Benjamin,  to 
plaintiff,  which  promissory  note  is  described.     '^That  said  Ben- 
jamin, to  secure  the  payment  of  said  note  and  interest,  on  said 
twelfth  day  of  August,  1889,  did  execute  to  the  plaintiff  a 
chattel  mortgage,  by  the  terms  of  which  there  was  duly  mort- 
gaged to  the  plaintiff  the  following  personal  property,  situate 
in  Anaconda,  in  said  county,  described  as  follows,  to  wit :   One 
bay  horse  branded  44  on  lefl  shoulder,  one  bay  horse  branded 
P  on  left  hip  and  on  left  shoulder,  one  express  wagon,  two  sets 
of  double  harness,  one  bread  box,  three  show  cases,  one  counter 
scale,  one  milk-shake  machine,  one  desk,  four  chairs,  and  bak- 
ing outfit,  stock  on  hand/'     That  said  mortgage  was  duly 
acknowledged,  and  accompanied  by  the  affidavit  required  by 
law  in  such  cases,  and  filed  August  14,  1889,  in  the  office  of 
the  clerk  and  recorder  of  said  county.     "That  said  promissory 
ndte,  and  the  money  due  thereon,  has  not  been  paid,  and  the 
plaintiff  is  now  the  lawful  holder  of  said  note  and  mortgage." 
**Tliat  on  or  about  the  twenty-fourth  day  of  January,  1890, 
the  defendant,  Peter  Boyle,  as  such  constable,  under  and  by 
virtue  of  certain  writs  of  attachment  issued  out  of  the  Justice's 
Court  in  and  for  Anaconda  Township,  against  the  said  Alphonse 
Benjamin,  did  attach  and   take  into  his  possession  the  per- 
sonal property  mentioned  in  said  chattel  mortgage,  and  above 
described."     "That  the  defendant,  Peter  Boyle,  as  such  con- 
stable or  otherwise,  did  not  pay  or  tender  to  the  plaintiff  the 
amount  of  his  said  mortgage  debt  or  interest,  and  did  not  deposit 
the  amount  thereof  with  the  treasurer  of  said   Deer  Lodge 
County,  payable  to  plaintiff,  before  he  attached  and  took  into  his 
possession  said  personal  property,  and  has  never  paid,  tendered, 
or  deposited  the  same.     That  plaintiff  demanded  payment  from 
the  defendant,  Peter  Boyle,  of  the  said  sum  of  one  thousand 
dollars   and   interest,  and   payment  was  refused.     Wherefore 
plaintiff  demands  judgment  against  the  defendants,  and  each 
of  them,  for  the  sum  of  one  thousand  dollars,  with  interest 
thereon  from  the  twefth  day  of  August,  1889,  and  costs  of 
action." 

The  answer  of  defendants,  to  justify  the  taking  of  the  prop- 
erty mentioned  in  said  mortgage,  alleged  the  facts  in  relation  to 
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the  briDging  of  three  several  actions  against  said  mortgagee 
Benjamin;  the  obtaining  of  attachment  processes^  and  after- 
wards judgments  and  executions,  under  which  the  chattels  in 
question  were  kvied  upon  and  sdd  in  the  manner  prescribed 
by  hiw,  and  the  proceeds  applied  to  the  payment  of  said  judg- 
ments; and  further  alleged  the  facts  relied  on  to  make  said 
mortgage  void,  as  set  forth  and  considered  in  the  former  appeal, 
all  of  which  were  substantially  denied  by  plaintiff's  replication. 

After  the  case  was  remanded  for  new  trial,  defendant  Boyle 
filed  an  amendment  to  his  answer,  as  a  part  thereof,  wherein 
he  admitted  having  attached  and  taken  into  his  possession,  as 
constable,  as  alleged  in  the  complaint,  ^'one  horse,  one  express 
wagon,  one  bread  box,  one  counter  scale,  one  milk-shake 
machine,  one  desk,  four  chairs,  stock  on  hand,  and  one  set  of 
harness,  described  in  plaintiff's  complaint;"  and  further  spe- 
cifically denied  taking,  under  said  attachment  or  otherwise, 
''the  baking  outfit  described  in  plaintiff's  complaint,"  or  ''more 
than  one  of  the  sets  of  double  harness  described  in  plaintiff's 
complaint;"  and  expressly  denied  taking,  under  attachment  or 
otherwise,  "  more  than  one  of  the  two  horses  described  in  said 
complaint  and  mortgage,"  and  denied  taking  any  portion  of 
the  property  mentioned  in  the  complaint  and  mortgage,  under 
said  attachment  writs  or  otherwise,  except  that  expressly 
admitted  to  have  been  taken  in  his  amendment  to  the  answer. 
This  was  the  state  of  the  pleadings  when  the  cause  came  on  for 
trial,  after  reversal. 

At  this  juncture,  as  appears  from  the  bill  of  exceptions 
reserved  by  defendants,  "the  jury  was  regularly  impaneled  to 
try  this  cause,  and  after  the  same  was  impaneled  the  plaintiff 
refused  to  submit  any  testimony  to  the  jury ;  that  thereupon^ch 
of  the  parties,  plaintiff  and  defendants,  asked  the  court  to 
instruct  the  jury,  the  plaintiff  asking  that  the  court  instruct 
the  jury  to  find  a  verdict  for  the  plaintiff  for  the  sum  of  one 
thousand  dollars,  with  legal  interest  thereon  from  the  date  of  the 
taking  of  the  property  described  in  plaintiff's  complaint  by  the 
defendant  Boyle,  the  defendants  asking  the  court  to  instruct 
the  jury  to  render  a  verdict  for  nominal  damages  only;  that  the 
court,  aft;er  taking  the  matter  under  consideration,  instructed 
the  jury  orally  to  bring  in  a  verdict  for  the  plaintiff  for  the  sum 

VoL.XU.-88. 
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of  one  thoasand  dollars^  with  legal  interest  thereon  from  the 
date  when  the  defendant  Bojle  took  the  property  described  in 
plaintiff's  complaint,  and  which  verdict  is  in  the  words  and  fig- 
ures following,  to  wit:  *We,  the  jury  in  the  above-entitled 
cause,  find  for  the  plaintiff  in  the  sum  of  one  thousand  dollars 
($1,000),  with  interest  on  said  sum  from  the  twelfth  dav  of 
August,  1889,  at  the  rate  of  ten  per  cent  per  annum,  up  to  date, 
amounting  in  the  aggregate  to  the  sum  of  twelve  hundred  and 
sixty  dollars  ($l,260y 

To  which  ruling  of  the  court,  in  so  instructing  the  jury,  and 
in  refusing  to  instruct  the  jury  as  requested  by  the  defendants, 
the  defendants  then  and  there  excepted,  and  assign  that  ruling 
as  error. 

Forbis  &  Farbis^  and  Oeorge  B.  Winston,  for  Appellants. 

Respondent  contended  at  the  trial  that  the  presumption  is 
that  the  value  of  mortgaged  property,  which  has  been  con- 
verted, is  the  amount  of  the  mortgage  debt,  and  that  as  appel- 
lants did  not  deny  the  value,  which  was  nowhere  allied  in  the 
complaint,  he  was  not  compelled  or  required  to  prove  any  value, 
notwithstanding  that  the  appellants  denied  the  taking  of  cer- 
tain of  the  property  covered  by  the  mortgage.  The  law  cer- 
tainly raises  no  such  presumption,  and  even  if  it  did,  it  would 
not  lie  in  this  case,  where  appellants  deny  the  taking  of  certain 
of  the  property  covered  by  the  mortgage.  It  was  not  necessary 
that  appellants  should  deny  value.  (2  Estee's  Pleading  [3d  ed.], 
§  3716;  Jenkins  y.  Sleanka,  19  Wis.  126;  88  Am.  Dec.  675.) 
The  plaintiff  in  an  action  like  this  is  required  to  prove  that  the 
property  alleged  to  have  been  converted  has  some  value,  and 
what  that  value  is.  {MUler  v.  Eeigne,  2  Hill  (S.  C.)  592; 
Chnnoss  v.  Meir,  2  Smith,  E.  D.  314;  Vofft  v.  Oope,  66  Cal.  31; 
Inoin  V.  McDowell,  91  Cal.  119.) 

Cole  &  WhitehiUy  for  Bespondent 

Harwood,  J. — The  question  raised  relates  to  the  measure 
of  damages  allowable  in  this  action,  or,  in  other  words,  the 
amount  which  a  mortgagee  is  entitled  to  recover  from  an  officer 
for  the  wrongful  attachment  of  mortgaged  chattels.     The  posi* 
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tion  taken  by  the  parties  in  reference  to  the  case,  when  the  jury 
was  impaneled  for  the  trial  thereof,  resulted  from  the  state  of 
the  pleadings,  and  the  diverse  views  held  by  the  parties  respect- 
ing the  measure  of  recovery  to  which  the  plaintiff  was  entitled. 
The  complaint  alleges  the  existence  of  the  mortgage  in  favor  of 
plaintiff,  and  describes  the  chattels  held  thereunder  to  secure 
the  payment  of  one  thousand  dollars  and  interest,  owing  to  him 
by  said  mortgagee,  and  allies  the  taking  of  all  said  chattels, 
under  writs  of  attachment,  by  defendant  Boyle,  as  constable, 
without  payment,  tender,  or  deposit  of  the  mortgage  debt,  as 
provided  by  statute;  and  upon  those  allegations  demands  judg* 
ment  for  the  sum  of  one  thousand  dollars,  interest  and  costs. 
There  was  no  allegation  in  the  complaint  as  to  the  value  of 
the  chattels  taken  by  the  officer,  in  order  to  fix  the  measure  of 
damage  committed  by  him  in  taking  and  converting  the  same. 
Plaintiff's  theory  was  that  having  taken  the  chattels  mentioned 
in  the  mortgage,  without  payment  or  deposit  of  the  mortgage 
debt,  the  officer  was  liable  for  that  debt  and  costs  of  suit,  irre- 
spective of  the  value  of  the  property  taken. 

Defendant  met  the  allegations  of  the  complaint  by  showing 
that  part  of  the  chattels  alleged  to  be  subject  to  the  mortgage 
were  not  subject  thereto  (as  appears  by  the  former  adjudication), 
and  denied  positively  the  taking  of  certain  other  articles  specified 
as  subject  to  said  mortgage,  and  which  he  was  charged  with 
having  taken,  and  admitted  the  taking  of  some  of  the  chattels 
subject  to  the  mortgage. 

What  was  plaintiff  entitled  to  recover  for  the  articles  admitted 
to  have  been  taken  while  subject  to  said  mortgage?  Plaintiff's 
counsel  insisted,  at  the  time  the  case  came  on  for  trial,  that 
plaintiff  was  entitled  to  recover  the  whole  amount  of  the  mort- 
gage debt,  without  allegation  or  proof  of  the  value  of  the  prop- 
erty taken  by  the  defendant,  or  the  amount  of  damages  actually 
suffered  by  the  mortgagee  by  reason  of  the  taking  of  a  portion 
of  the  chattels  mentioned  in  the  complaint,  because  the  statute 
provides  that,  before  the  attachment  of  mortgaged  property,  the 
officer  seizing  must  pay  or  tender  to  the  mortgagee,  or  deposit  in 
the  county  treasurer's  office,  in  the  county  where  the  chattels  are 
situate,  the  amount  of  the  mortgage  debt  for  the  mortgagee. 
(Com p.  Stats.  §  1546,  div.  5.)    The  court  adopted  thb  view. 
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and  directed  a  verdict  acoordinglj.  But  probably  the  cooit 
would  not  have  adopted  that  view  if  its  attention  had  heea 
called  to,  and  it  had  considered^  certain  cases  wherein  thb  veiy 
question  has  been  critically  considered,  resulting  in  a  oouelusiaa 
contrary  to  the  holding  of  the  court  in  thb  case.  (Keiih  v. 
HaggaH,  Dakota,  May,  1887,  33  N.  W.  Sep.  465,  and  Irwm 
V.  McDowell,  91  CaL  119.)  These  cases  affirm  the  proposition 
that  this  action  is  in  the  nature  of  an  action  for  conversion  of 
personal  property,  and  that  the  measure  of  dami^  to  the  mort- 
gagee is  the  value  of  the  chattels  converted,  and  limited,  also, 
to  the  mortgagee's  interest  therein,  and  certain  incidental  expense 
and  loss  of  time  occasioned  by  the  wrongful  conversion ;  that 
is  to  say,  the  recovery  shall  not,  in  any  event,  exceed  the  value 
of  the  mortgaged  chattels  taken  and  converted,  together  with 
such  other  damage  as  immediately  results  to  the  mortgagee 
from  the  wrongful  seizure  and  conversion,  such  as  loss  of  time 
and  expense  laid  out  in  pursuit  and  discovery  of  the  property. 
Nor  can  the  recovery  in  favor  of  the  mortgagee  in  any  event 
exceed  the  mortgage  debt,  interest,  costs,  and  incidental  damages 
aforesaid,  although  the  value  of  the  property  may  greatly  exceed 
the  aggregate  o^  those  items;  because  the  mortgagee's  interest 
in  the  property  does  not  exceed  the  amount  of  the  debt  and 
interest  secured  by  the  mortgage.  This  rule  was  adopted  in 
the  cases  cited  above,  after  a  thorough  consideration,  and  in 
view  of  the  statutory  provisions  as  to  the  attachment  of  mort- 
gaged property,  substantially  like  those  in  this  State,  on  the 
same  subject.  We  have  no  hesitation  in  affirming  that  rule  as 
the  proper  measure  of  recovery  in  such  cases.  To  hold  the 
officer  liable  for  the  whole  mortgage  debt,  whether  he  took  the 
whole  or  a  fraction  of  the  mortgaged  property,  and  irrespective 
of  the  value  of  the  pro{)erty  taken,  or  the  actual  damage  result- 
ing to  the  mortgagee  by  the  taking  tiiereof,  leads  to  absurd, 
unjust,  and  even  unconscionable  results.  There  is  nothing  in 
the  statute  indicating  an  intention  on  the  part  of  the  legislature 
to  introduce  such  a  rule,  or  to  change  the  long  established  rule 
as  to  the  measure  of  damages  for  the  wrongful  taking  and  con- 
version of  pro|)erty.  The  important  object  to  be  eSected  by 
that  statute  was  the  subrogation  of  the  attaching  creditor  to  the 
rights  of  the  mortgagee,  by  force  of  the  statute,  on  payment  of 
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the  mortgage  debt  to  tlie  mortgagee^  as  provided,  and  thns  to 
enable  the  attacking  creditor  to  enforce  a  sale  of  the  mortgaged 
property,  and  the  application  of  any  value  therein,  over  and 
above  the  encnmbrance,  to  the  satisfaction  of  his  claim.  This 
statute  was  undoubtedly  enacted  for  the  benefit  of  unsecured 
creditors  in  such  cases.  It  was  not  intended  to  deter  creditors 
from  testing  the  validity  of  chattel  mortgages  by  providing  an 
unusual,  unjust,  and  oppressive  measure  of  damages  in  case  the 
mortgage  was  sustained,  even  as  to  a  part  of  the  chattels 
mentioned  therein. 

If  the  tendency  of  the  opinions  in  the  cases  of  Wood  v.  Franh^ 
56  Cal.  217,  and  the  same  case  again  in  67  Cal.  32,  and  in 
Sherman  v.  JFiTicli,  71  Cal.  68,  was  in  support  of  the  position 
taken  by  respondent's  couusel,  the  error  and  unreasonableness 
of  such  an  interpretation  and  application  of  the  statute  were 
exposed  by  the  able  reasoning  of  Chief  Justice  Tripp  of  Dakota, 
in  Keith  v.  Haggari,  t>akota.  May,  1887,  33  N.  W.  Rep.  466. 
Not  only  so,  but  in  the  recent  case  of  Irwin  v.  MbDowellj  91 
Cal.  119,  the  California  court  repudiates  such  a  coustruction, 
and  distinguishes  the  earlier  California  cases  referred  to. 

Respondent's  counsel  say  in  their  brief:  '^If  this  were  an 
action  for  the  conversion  of  the  property,  the  plaintiff  should 
all^  and  prove  the  value."  The  authorities  hold  it  to  be  an 
action  in  the  nature  of  conversion  of  the  morl^gee's  interest  in 
the  chattels  in  question,  and  no  cases  are  cited  to  the  contrary, 
leaving  out  of  consideration  the  early  California  cases  mentioned 
above,  which,  in  the  light  of  later  decisions,  are  no  authority  to 
support  a  contrary  view. 

We  hold  that  plaintiff  must  allege  and  prove  the  value  of  the 
property  converted,  in  order  to  support  a  judgment  in  his  favor. 
The  judgment  entered  by  the  trial  court  is  therefore  reversed, 
at  the  costs  of  respondent,  and  the  cause  remanded. 

ItevereedL 
Blake,  C.  J.,  and  De  Witt,  J.,  concur. 
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KLEINSCHMIDT,   Appellant,  v.  McDERMOTT,  Re- 
spondent, 

[Argaed  October  11, 1892.    Decided  December  S,  1892.] 

Aiv^AJS— St^fficienoy  of  pleadings,  — After  yerdiot  for  defendant,  matter  of  defeuM 
in  an  answer  cannot  be  attacked  for  the  first  time  on  appeal  for  alleged  intuA- 
oiency,  where  euch  matter  was  neither  demurred  to  or  denied  in  the  repUoation. 
(Raymond  t.  WiTMeUCt  ante,  p.  651,  cited.) 

Appeal  from  Fifth  Judicial  Distriot,  Jefierwn  Oouidy. 

Action  for  wrongful  taking  of  personal  property.  Judg- 
ment was  rendered  for  defendants  below  bj  Galbratth^  J. 
Affirmed. 

Oullen^  Sanders  &  Shelton^  for  Appellant. 

John  H.  Sliobery  and  George  F.  Ootoan,  ^or  Respondent. 

De  Witt,  J. — This  action  is  for  the  alleged  wrongful  tak- 
ing of  personal  property. 

The  defendant  alleges  in  his  answer  that  he  was  sheriff  of 
Jefferson  County.  He  then  alleges:  ''That  on  or  about  the 
said  tenth  day  of  October,  1885,  at  said  county  of  Jefferson,  this 
defendant,  acting  in  his  official  capacity  aforesaid,  and  not  other- 
wise, under  and  by  virtue  of  a  certain  writ  of  attachment,  duly 
issued  out  of  the  Probate  Court  of  said  Territory  within  and 
for  the  county  of  Jefferson,  and  in  an  action  in  said  court  then 
pending,  entitled  William  B.  Morse  y.  Ghis.  A.  Larwn,  levied 
upon  and  attached,  as  the  property  of  the  said  Gus.  A.  Larson, 
the  defendant  in  said  writ  named,  the  goods  and  chattels  in 
said  complaint  described.''  This  allegation  appellant  contends 
is  insufficient. 

The  verdict  and  judgment  were  for  defendant.  The  appeal 
is  from  the  judgment,  and,  since  the  evidence  and  instructions 
were  stricken  out  of  the  record  {ante,  p.  309),  the  appeal  stands 
upon  the  judgment  roll  alone.  No  demurrer  was  made  to  the 
answer.  The  replication  does  not  deny  the  allegation  of  the 
answer  now  attacked.  That  attack  is  now  made  in  this  court 
for  the  first  time.  Appellant  cannot  now  avail  himself  of  this 
nature  of  an  alleged  insufficiency  of  the  answer,  after  refraining 
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from  demurring  thereto,  and  after  filing  replication  not  deny- 
ing  the  said  matter.    It  was  so  held  in  Raymond  v.  WimseUe^ 
a/nie,  p.  551,  citing  Bohm  v.  Dunphy,  1  Mont.  340. 
The  judgment  is  affirmed. 

Blake^  C.  J.^  and  Habwood,  J.,  concur. 
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AOCEPTANOE. 
Of  deed  in  escrow,  what  constitatee,  lee  BiUBi  of  Bealtt. 

ACTIONS. 

An  objeotion  that  an  action  has  been  prematurely  commenced  will  be  dinegarded 
at  the  trial  aa  waived,  where  the  defendant  has  failed  to  take  advantage  of  ii 
either  by  demnrrer  or  answer.—  WriglU  y.  Fire  Inavranoe  Company,  471. 

ADMINISTRATORS. 
Bee  PsoBATB  Law* 

ADMISSIONS. 
Of  party  againet  his  interest,  see  EviDiiraii 

[ADVERSE  CLAIM. 
Bee  MiNSB  A2n>  Miniko,  8,  4,  6, 6»  7« 

I  AMENDMENTS. 

To  complaint  before  taking  default,  effect  of,  see  Jinxncnn,  8. 

APPEAL. 

1.  A  person  who  has  been  adjadged  incompetent  to  care  for  himself  or  to  manage 
his  property,  may  appeal  in  his  own  name  fh)m  an  order  appolntfaig  a  goardian 
of  his  person  and  estate.— In  re  Kane's  Estate,  197. 

S.  An  order  appointing  a  guardian  of  the  person  and  estate  of  an  incompetent 
*  person  is  an  appealable  order.  (In  re  MeFarUrndPs  EeUiU,  10  Mont  445 ;  /n  re 
Detoar's  Estate,  10  Mont.  422,  cited.)  —  Id, 

&  The  right  of  a  person,  mentally  incompetent,  to  appeal  from  an  order  appoint- 
ing a  guardian  of  his  person  and  estate  is  not  affected  by  the  pendency  of  a  pro- 
ceeding to  have  the  fact  of  his  restoration  to  capacity  Judicially  determined. 

—Id. 

4.  An  appeal  taken  from  a  Judgment  dismissing  an  action  without  prejudice,  will 
not  be  entertained  by  this  court  where  it  appears  that  after  such  dismissal 
another  suit  was  commenced  upon  thetame  cause  of  action  which  is  still  pend- 
ing, and  the  issues  between  the  parties  could  not  be  determined  by  a  decision  on 
the'appeal.    {State  ex  rel  Begeman  y.  Napton,  10  Mont  869,  dted. )—£os£ms 

T.  McQirh  246. 

5.  A  notice  of  intention  to  move  for  a  new  trial,  setting  forth  that  the  motion  would 
be  made  upon  affidavits  and  a  statement  of  the  case,  which  is  inserted  in  the  tran- 
script on  appeal  from  an  order  denying  the  motion  without  being  incorporated 
in  the  statement  of  the  case,  and  which  shows  an  acknowledgment  of  service  upon 
defendant's  counsel,  will  be  presumed  to  have  been  used  on  the  hearing  of  the 
notion  in  the  court  below,  in  the  absence  of  any  showing  to  the  contrary,  and 
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therefore  properly  a  purt  of  the  record  nnder  Beotion  298  of  the  Code  of  Civil 
Procedure,  providing  that  on  an  appeal  from  an  order  the  appellant  ahall  f umiah 
the  court,  among  othec  papers,  with  a  oopj  of  the  papers  oaed  on  the  hearing  in 
the  court  below.  {First  Nat,  Bank  ▼.  McAndrewe,  6  Mont.  251;  Oum  t. 
Murray,  6  Mont  10;  Hutherford  r,  Udentt  6  Mont.  112;  Sweeney  r.  Great 
Faiis  etc.  By.  Co,  11  Mont.  84,  cited.)— .imoM  t.  Siruiair,  248. 

6.  In  settling  a  statement  on  motion  for  a  new  trial,  it  is  not  required  that  the 
judge  shall  enumerate  and  specify  each  class  of  matter  contained  in  the  state- 
ment as  settled  and  allowed,  and  a  certificate  "  that  the  foregoing  statement  on 
motion  for  a  new  trial  is  a  full,  correct,  and  true  statement  of  the  evidence  in 
the  foregoing  oaee,  and  is  hereby  allowed,"  is  suificient  to  permit  the  review  of 
instructions  contained  therein.  —  Id, 

7.  Although  the  action  of  the  court  in  the  giving  or  refusal  of  instructions  is 
deemed  excepted  to  nnder  the  Act  of  September  18, 1889  (15th  Extra  Bess.  p.  67) , 
so  as  to  render  unnecessary  the  filing  of  a  bill  of  exceptions  at  the  time  of  the 
trial,  a  party  who  desires  instructions  reviewed  on  appeal  from  the  Judgment, 
must  incorporate  such  instructions,  with  so  much  of  the  evideiiee  as  is  neces- 
sary to  explain  them  in  a  bill  of  exceptions.— Z^einsoAmtctt  v.  MoDermoU,  809. 

8.  Section  296,  seventh  subdivision  of  the  Code  of  Civil  Procedure,  giving  the 
right  to  a  new  trial  for  error  of  law  occurring  at  the  trial  and  excepted  to  by 
the  moving  party,  embraces  error  in  instructions,  which  can  be  brought  before 
this  court  in  a  statement  on  motion  for  a  new  trial,  without  a  bill  of  exceptions, 
on  an  appeal  firom  the  order  denying  the  motion.  —  Id. 

9.  An  undertaking  on  appeal  which  provides  for  the  payment  by  appellants  of  all 
damages  and  coats  which  may  be  awarded  against  them  on  the  appeal,  but  omits 
the  words  "or  on  a  dismissal  thereof,"  is  defective  but  not  void,  and  a  motion 
to  dismiss  the  appeal  for  such  defect  will  be  denied  where  a  new  and  suificient 
undertaking  is  filed  before  the  motion  is  heard.  (Stapleton  v.  Pease,  2  Mont. 
506;  THerse  v.  Jfi2et,  5  Mont.  549;  Territory  y.  Miboy,  7  Mont  569.  cited.)— 
Woodman  v.  OfliUM,  456. 

10.  Where  an  appellant  who  baa  been  given  leave  to  file  a  brief  upon  a  point  of  prac- 
tice suggested  by  this  court  or  to  dismiss  his  appeal  irithout  prejudice,  fails  to 
avail  himself  of  such  privileges,  but  having  obtained  permission  to  take  the 
transcript  from  the  clerk's  office  for  the  purpose  of  making  amendments  or  a  new 
record,  which  permission  he  understood  to  authorise  such  use  of  the  papers  as 
he  deemed  proper,  thereafter  returns  it  with  alterations  made  by  the  removal 
of  oartaia  pages  and  the  substitution  of  other  papers,  and  traasformf  it  from  a 
statement  on  appeal  into  a  statement  on  motion  for  a  new  trial  under  the  origi- 
nal ooven  and  filings,  so  as  to  satisfy  the  point  raised  by  the  oourtk  it  is  a  reeon- 
strootlon  of  the  record  unauthorised  by  the  rules  and  practice  of  this  oonrt, 
and  the  appeal  will  be  dismissed.  (Citing  rules  11  and  28.  Db  Wm,  J., 
dissenting.)— JToDonoM  v.  Shreve,  82. 

IL  After  yerdlBt  for  defendant  matter  of  defense  in  an  answer  cannot  be  attacked 
for  the  first  time  on  appeal  for  alleged  insufficiency,  where  such  matter  was 
neither  demurred  to  or  denied  in  the  replication.  (Raymond  t.  WimeeUe, 
ante,  p.  551,  cited.)— JQeinso/imi<ft  v.  McDtrmoU,  598. 

12.  Where  an  order  of  the  District  Court  vacating  an  execution  sale  haa  been 
affirmed  on  appeal,  an  order  of  such  court  granting  an  injunction  to  restrain 
the  judgment  creditor  from  disposing  of  property  purchased  at  such  exeentioii 
sale  will  also  be  affirmed. —Heno^  v.  Bernard,  528. 

18.  Error  alleged  in  overruling  a  demurrer  to  an  answer  will  not  be  reviewed  on 
appeal  where  the  plaintiff  has  filed  a  replication  after  demurrer  overmled, 
and  the  answer  is  defective  only  in  form  of  denial,  or  in  such  matter  as  could 
be  cured  by  Terdiot  {Bohm  T.  Jhmphy,  1  Mont  840,  cited.)— Jtaymoiwl  n 
Wimeette,  551. 
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appealable  obdebs. 

Bee  Appbal,  2. 

APPBOPBUTION  OF  WATEB. 
See  Watxb  Biobxb,  1*  2. 

ABBITBATION  AND  AWABD. 
Of  loM,  oondition  ee  to  in  policy  of  flre  insaranoe,  and  how  waiyed,  lee  iMBUSAirai,  1* 

ASSAULT. 
Bee  Ckhzicaii  La.w,  8, 13, 16»  17. 

ASSESSMENT. 

See  Tazatxov. 

Of  tazea  by  munidpal  oorporafcioiiy  lee  MusnozPAL  Oobposaixomb,  2. 

ASSIGNMENT. 
Fob  Bemxvxt  or  0beditob8. 

1.  Seetion  1556,  flfih  diTlsion  of  the  Oompiled  Stafeutes,  requiring  that  all  mori> 
gagee  or  deedi  of  trust  of  both  real  and  personal  property  1^  a  corporation 
mnst  be  accompanied  by  an  affidavit  of  the  president,  aeoretary,  or  managing 
agent,  that  the  same  is  made  in  good  faith,  and  without  any  design  to  hinder  or 
dday  creditors,  relates  to  mortgages  or  deeds  of  tmst  partaking  essentially  of 
the  natore  of  a  mortgage  where  no  actaal  change  of  possession  accompanies  the 
transaction,  and  is  not  applicable  to  assignments  or  transfers  of  both  real  and 
personal  property  by  a  corporation  where  aotaal  delirery  of  possession  accom- 
panies the  conveyance,  even  though  such  oonreyanoe  and  delivery  of  possession 
was  in  trust  to  convert  the  property  into  money,  and  pay  the  debts  of  the 
corporation.—  Il^Ui^  y.  Boetman,  4M. 

S.  Evidence  that  a  creditor,  to  whom  an  assignment  was  made  by  an  insolvent 
corporation,  had  sold  the  corporation,  on  credit,  the  goods  on  which  it  com- 
menced business ;  that  he  had  suggested  organizing  the  corporation,  but  was 
not  a  stockholder,  and  was  familiar  with  its  business  only  in  a  general  way ; 
that  he  had  nothing  to  do  with  the  management  of  the  corporation,  but  made 
suggestions  firom  time  to  time ;  that  during  the  last  two  months  he  knew  the 
amount  of  the  indebtedness  and  the  financial  oondition  of  the  company  from 
examination  of  its  books,  and  insisted  upon  a  change  in  its  business  policy  for 
the  better,  which  was  not  adopted,  does  not  justify  a  finding  and  oondusion 
that  such  creditor  had,  and  exercised,  control  of  the  affurs  of  said  corporation 
during  its  business  career,  so  as  to  place  him  in  the  same  relation  to  the  corpo- 
ration as  its  trustee  and  managing  officer.  *- Id. 

8.  Nor  would  such  facts,  coupled  with  evidence  that  such  creditor  had  agreed  to 
lend  the  corporation  his  credit,  by  indorsement  or  loan,  for  a  limited  amount, 
which  he  falfiUed,  Justify  a  finding  that  the  corporation  secured,  solely  on 
account  of  the  solvency  and  indorsement  of  such  creditor,  credit  upon  which 
it  could  do  business,  thereby  giving  to  the  corporation  a  credit  wholly  fictitious, 
in  the  absence  of  any  evidence  tending  to  show  that  he  had  in  some  way  influ* 
enced  or  misled  the  judgment  creditor  to  extend  credit  to  the  corporation,  or 
that  they  ever  sought  from  him  information  concerning  the  financial  condition 
of  the  corporation,  or  to  what  extent  he  oould  be  relied  upon  in  aiding  it  to  meet 
its  liabilities.— id. 
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4.  An  agreement  between  the  manager  of  the  defendant  company  and  %  cred- 
itor, made  about  the  time  the  company  was  organized,  in  consideration  of  the 
gooda  famished  by  the  creditor  to  the  company,  on  credit,  upon  which  it 
commenced  bnainess,  and  the  promise  of  an  additional  loan  if  needed,  that 
should  the  corporation  become  InTol^ed,  or  be  sued  for  any  indebtedness, 
any  notes  tliat  such  creditor  might  hold  against  the  company,  should  be- 
come immediately  due  nnlesi  secnred,  thongh  kept  secret  and  followed  by  an 
assignment  to  such  creditor,  preferring  his  claim,  does  not  operate  as  a  fraud 
npon  creditors.  In  the  absence  of  any  circumstances  indicating  a  fraudulent 
intent —Id. 

5.  In  the  case  at  bar  it  appeared  that  the  defendant  corporation  was  organized  by 
three  persons,  who  filed  the  usual  certificate  of  incorporation,  naming  them- 
iolTes  as  trustees  for  the  first  three  months ;  that  all  the  stock  issued  was  taken 
by  such  incorporators,  who  thereupon  held  a  meeting  and  elected  tbemselvea 
officers ;  that  thereafter  no  regular  meeting  of  stockholders  or  trustees  was  erer 
held,  but  all  such  persons  Jointly  managed  the  business  of  the  company  until 
one  withdrew  therefrom,  leaving  the  other  two  in  charge  of  the  company  and 
sole  owners  of  its  property.    No  third  trustee  was  ever  supplied,  nor  was  any 
annual  report  erer  filed,  as  required  by  sections  450  and  460,  fifth  division  of 
the  OompUed  Statutes.    Heid,  that  as  to  third  persons,  the  trustees,  by  reason 
of  such  delinquency,  became  liable  as  copartners,  and  by  reason  of  all  the  joint 
owners  being  in  actual  possession  and  management  of  the  property  and  busi- 
ness, and  disregarding  the  regulations  as  to  corporations,  the  company  became 
merely  a  Joint  proprietorship,  with  the  joint  owners  in  possession  of  its  prop- 
erty, and  such  absolute  ownership  and  possession  gave  power  of  disposition. 
J^eZd,  also,  that  an  assignment  of  the  company  property,  made  in  good  frdth,  in 
the  company's  name,  executed  by  all  such  joint  owners,  would  be  sustained, 
although  not  authorized  by  any  regular  meeting  of  the  so-called  stockholders  or 
trustees,  and  the  seal  afllxed  thereto  had  nerer  been  adopted  as  the  corporate 
seal,  and  although  one  Joint  owner  signed  the  instrument  as  "ieoretaxyt"  who 
had  nerer  been  elected  as  such. — Id, 

ATTAOHHENT. 
Of  mortgaged  chattels,  see  Ghattkl  UoBraiOBs. 

.ATTORNEY'S  FEB. 
Id  foreclosure  of  mechanic's  lien,  constitutionality,  see  ComnrnixoHAL  Liw^  SL 

BILLS  OP  EXCEPTION. 
When  required,  see  Appeal,  7»  8. 

BLAST. 
Liability  for  premature  explosion,  see  Neqlioxngi,  6b 

BOARD  OF  MEDICAL  EXAMINERS. 
Bee  Phtsioians  and  SusaKOKS. 

BONDS  AND  WARRANTS. 
See  CouNTUsa. 

CANCELLATION. 
Of  de«ds  and  bill  of  sale,  see  Equzit,  6. 
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OABES  BEYIEWED  AND  DISTZKOUISHED. 

1*  Bawyet^r.  BobwUon,  11  Mont.  416,  distiDgnished.— 6*oAti<fl6r  t.  JSCIn^,  119. ' 
S.  State  ex  reL  Narorou  ▼.  Board  of  Medical  SMtninen,  10  Kont.  161^  approTid* 

—  Craig  y.  Board  of  Medical  SxaminerB,  208. 
S.  Baa»  ▼.  Bu&«r,  6  Mont  <i2,  disapproTed.  —  JTorria  r.  EeaXd,  282. 
i.  J&nnon  r.  Oilmer,  4  Mont.  438;  Wykaff  ▼.  Loeber,  6  Mont  685;  IHtpont  T. 

MoAdoWt  6  Mont  227,  distingaiBhed.— a'i><mii«a  r.  Scnnetf,  245. 
IL  State  T.  i'V:^,  10  Mont.  407.  diatingnuibed.— 6'tate  r.  iH^an,  297. 

GHABTEB. 

Of  mnnldptlities,  see  MunciPAL  OospoBATioim. 

Of  dtj  of  Helena,  oonstrnotton  of  in  reUfcion  to  ooUeotion  of  taxes,  lee  Muhzoipix* 

OOBPOXATIOm,  8. 

Of  dtj  of  Helena,  in  relation  to  telephone  oompaniea,  lee  Teubbhosi  Ooxpihdbb,  8^ 

CHATTEL  MOBTOAGES. 

.An  offioer  who  seises  mortgaged  ohattels  nnder  an  attaohment,  wlthont  paying  to  tiie 
mortgagee,  or  depositing  for  him  in  the  ooonty  treasorer's  offioer,  the  amount  of 
the  debt  as  required  by  section  1546,  fifth  division  of  the  Compiled  Btatntes,  is 
liable  to  the  mortgagee  in  an  action  in  the  nature  of  oonTersion ;  and  in  such 
ease  the  measure  of  damages  is  not  the  amount  of  the  mortgage  debt  but  the 
Talue  of  the  chattels  oonyerted  to  an  amount  not  exceeding  the  mortgage  debt 
together  with  such  incidental  expenses  as  immediately  result  from  the  wrongful 
9^xan,^Bo6h€leau  r,  Boyle,  600. 

CIT7  OHARTEB. 
SeeOHAxzKB. 

CLEBE8  OF  DIBTBIOT  COUBTS. 

Aufliorlfy  of,  to  make  order  in  Taoation  appointing  guardian  of  insane  penoUt  see 

Insamitt,  4. 

COLLATEBAL. 
Attack,  on  decree  of  diYorce,  eee  JuDaianiB,  L 

CONBTrrunONAL  LAW. 

1«  A  statute  regulating  the  practice  of  medicine,  and  providing  for  the  examination 
and  issuing  of  certificates  to  persons  desirous  of  practicing  the  same,  cannot  be 
deemed  to  create  unjust  discrimination,  and  to  be  unconstitutional  because  it 
exempt  graduates  of  medical  schools,  who  were  practicing  medicine  within  the 
State  at  the  time  of  its  enactment  from  the  neceesiiy  of  passing  an  examination 
before  receiving  a  certificate,  and  requires  such  examination  firom  all  graduates 
of  medical  schools  who  commence  the  practice  of  medicine  within  the  State 
after  the  enactment  of  the  law.  Such  legislation  is  not  repugnant  to  section  2 
of  article  iv.  of  the  United  States  Constitution,  nor  in  conflict  with  section  1  of 
the  fourteenth  amendmen  t  thereto.—  Craig  ▼.  Board  of  Medical  £xaminer$,  208. 

S.  The  issuance  by  a  county  of  coupon  bonds  to  the  extent  of  one  hundred  and 
fifty  thousand  dollars  for  the  pui-pose  of  redeeming  outstanding  county  war- 
rants to  that  amount  is  merely  a  change  in  the  form  of  a  subsisting  liability, 
and  not  the  creation  of  a  new  indebtedness  or  liability,  and  is  therefore  not' 
within  the  inhibition  of  the  Constitution  and  laws  of  the  State,  which  provide, 
in  efifect  that  counties  shall  not  incur  an  indebtedness  or  liability  for  any  single 
purpose  in  an  amount  exceeding  ten  thousand  dollars  without  the  approval  of 
a  majority  of  the  electors  of  the  counij*^ HotcIJcisM  v.  Atarion,  218.  ~ 
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8.  Section  794,  flflh  diTMon  of  tlie  Omnpilad  BUtntei,  mioM  by  fhe  terrifoiia 
legiaUkire  fixing  the  rMe  of  inierest  on  oonntr  wantentB  and  fflwwptfug  Am 
ooonty  of  MiMoqlft  from  Ub  opention*  ii  in  oonfliotwiih  the  State  GonaiMatioft 
(art.  T.  2  26),  and  the  Aot  of  Oongraaa,  Approyad  July  80, 1886  (24  U.  8.  Stata. 
p.  170) ,  prohibiting  looal  or  apeoial  Uwa  regnlatinc  county  alliun  or  the  lata  of 
inteveat  on  mon^,  and  it  ia  therefore  not  illegal  for  the  commiaaionara  of  Ifto- 
•onla  Ooonty  to  iaane  coupon  bonda  to  redeem  the  ontatanding  waRiatv  of  tha 
eonnty. — Id, 

ii  The  Act  of  March  4, 1891,  entitled  <*  An  act  to  amend  aectiona  790, 795,  796,  and 
808,  fifth  dlTiaion  of  the  (Compiled  Btatntea  of  Montana,"  reUttea  to  one  general 
anbject,  and  ia  not  obnoxiooa  to  aeetion  28»  article  r.  of  the  Oonatitntionr  pvo* 
hibiting  the  paaaage  of  a  law  containing  mora  than  one  anbject,  which  ahall  be 
ezpreaaed  in  ita  title.  — /d. 

8L  Section  1394  a,  fifth  diviaion  of  the  Gompiled  Statatea,  allowing  ifa»reeofeK7 
by  the  plaintiff  of  a  reaaonable  attomey'a  fee  in  an  action  to  foredoae  « 
mechanic'a  lien,  ia  not  nnconatitational  aa  being  repugnant  to  aeetion  6,  article 
iii.  of  the  Constitution,  proylding  that  courta  of  Juatice  shall  be  open  to  emrj 
peraon,  and  a  speedy  remedy  afforded  for  erery  injury  of  person,  property,  or 
eharacter;  and  that  right  and  Justice  shaU  be  administered  without  sale,  denial* 
or  delay.    (Db  Wht,  J.,  dissenting.)—  Wtn-iman  t.  Kieinsohmidt,  816. 

OONTRA0T8. 

For  sale  of  lands,  parol,  see  Eqnrnr,  1, 2.  - 

For  partnership,  see  PAnTZfXBsmp. 

• 

GONTBIBTJTORT  NEGLIGENCE. 

Of  pedestrian  crossing  city  street,  see  Neougencs,  9. 

Of  owner  of  Uve  stock  killed  by  looomotiTo,  see  Nsguosnci,  i, 

00NVEB8I0N. 

L  An  officer  who  aeteea  mortgaged  chattels  under  an  attachment,  without  paying 
to  the  mortgagee,  or  depositing  for  him  in  the  county  treasurer's  office,  the 
amount  of  the  debt,  aa  required  by  section  1646,  fifth  diyision  of  the  Compiled 
Statutes,  ia  Uable  to  the  mortgagee  in  an  action  in  the  nature  of  .oonTorsion ;  and 
in  auch  case  the  measure  of  damagea  ia  not  the  amount  of  the  mortgage  debt^ 
but  the  yalue  of  the  chattels  converted,  to  an  amount  not  exceeding  the  mort- 
gage debt,  together  with  such  incidental  expenaea  aa  immediately  result  lh>m 
the  wrongful  seizure.  ^Booheleau  r.  Boyls,  590. 

S.  In  an  action  for  conversion  brought  by  a  mortgagee  of  chattels,  against  an  officer 
who  baa  seized  them  under  an  attaolmient,  the  yalue  of  the  properly  oonyertod 
mnat  be  alleged  and  proved. — Jd. 

CORPORATIONS. 

See  Teixpboki  Cohpaioes  ;  PiiZADiMo,  7;  Munioipazi  Corpobatiom. 

L  Section  1555,  fifth  division  of  the  Compiled  Statutes,  requiring  that  all  mor^ 
gages  or  deeds  of  trust  of  both  real  and  personal  property  by  a  corporation  must 
be  accompanied  by  an  affidavit  of  the  president,  secretary,  or  managing  agent, 
that  the  same  is  made  in  good  faith,  and  without  any  design  to  hinder  or  delay 
ereditors,  relates  to  mortgages  or  deeds  of  trust  partaking  essentially  of  the 
nature  of  a  mortgage  where  no  actual  change  of  possession  accompaniea  the 
transaction,  and  is  not  applicable  to  assignments  or  transfers  of  both  real  and 
personal  property  by  a  corporation  where  actual  delivery  of  possession  socom* 
panics  the  conveyance,  even  though  such  conveyance  and  delivery  of  possessioii 
was  in  trust  to  convert  the  property  into  money,  and  pay  the  debto  of  the 
oorporation. »  TsUig  y.  Boesttian,  404* , 
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9.  The  fact  tbat  none  of  the  persons  about  to  form  a  company  to  engage  in  mer- 
cantile business  were  possessed  of  money  or  property  with  which  to  start  snch 
basiness,  or  bay  an  interest  therein,  does  not  alone  Justify  a  finding  that  ther 
were  at  that  time  insolvents. — Id, 

8.  Evidence  that  a  creditor,  to  whom  an  assignment  was  made  by  an  insolvent  cor- 
poration, had  sold  the  corporation,  on  credit,  the  goods  on  which  it  commenced 
bnsiuess ;  that  he  had  suggested  organizing  tlie  corporation,  but  was  not  a  stock- 
holder, and  was  familiar  with  its  business  only  in  a  general  vay ;  that  he  had 
nothing  to  do  with  tlie  management  of  the  corporation,  but  made  suggestionB 
from  time  to  time ;  that  daring  the  last  two  months  he  knew  the  amount  of  the 
indebtedness,  and  the  financial  condition  of  the  company,  from  examination  of 
its  books,  and  insisted  upon  a  change  in  its  business  policy  for  the  better,  which 
was  not  adopted,  does  not  Justify  a  finding  and  conclusion  that  such  creditor 
had,  and  exercised,  control  of  the  afiiurs  of  said  corporation  during  its  business 
career,  so  as  to  place  him  in  the  same  relation  to  the  corporation  as  its  trustee 
and  managing  officer.  —  Id, 

i.  Nor  would  such  facts,  coupled  with  evidence  that  snch  creditor  had  agreed  to 
lend  the  corporation  his  credit,  by  indorsement  or  loan,  for  a  limited  amount, 
which  he  fulfilled.  Justify  a  finding  that  the  corporation  secured,  solelT  on 
account  of  the  solvency  and  indorsement  of  such  creditor,  credit  upon  which  it 
could  do  business,  thereby  giving  to  the  corporation  a  credit  wholly  fictitious,  in 
the  absence  of  any  evidence  tending  to  show  that  he  had  in  some  way  infiaenced 
or  misled  the  Judgment  creditor  to  extend  credit  to  the  corporation,  or  that  they 
ever  sought  from  him  information  concerning  the  financial  condition  of  the  cor- 
poration, or  to  what  extent  he  could  be  relied  upon  in  aiding  it  to  meet  its  lia- 
bilities. —  Id. 

6,  An  agreement  between  the  manager  of  the  defendant  company  and  a  creditor, 
made  about  the  time  the  company  was  organized,  in  consideration  of  the  goods 
furnished  by  the  creditor  to  the  company,  on  credit,  upon  which  it  commenced 
business,  and  the  promise  of  an  additional  loan  if  needed,  that  should  the  cor- 
poration become  involved,  or  be  sued  for  any  indebtedness,  any  notes  that  such 
creditor  might  hold  against  the  comi>any  should  become  immediately  due 
unless  secured,  though  kept  secret  and  followed  by  an  assignment  to  such  cred- 
itor, preferring  his  claim,  does  not  operate  as  a  fraud  upon  creditors,  in  the 
absence  of  any  circumstances  indicating  a  fraudulent  intent. — Id, 

6.  In  the  case  at  bar  it  appeared  that  the  defendant  corporation  was  organized  by 
three  persons,  who  filed  the  usual  certificate  of  incorporation,  naming  them- 
selves as  trustees  for  the  first  three  months ;  that  all  the  stock  issued  was  taken 
)»y  such  incorporators,  who  thereupon  held  a  meeting  and  elected  themselves 
officers ;  that  thereafter  no  regular  meeting  of  stockholders  or  trustees  was  ever 
held,  but  all  such  persons  Jointly  managed  the  business  of  the  company  until  one 
withdrew  therefrom,  leaving  the  other  two  in  charge  of  the  company  and  sole 
owners  of  its  property.  No  third  trustee  was  ever  supplied,  nor  was  any  annual 
report  ever  filed,  as  required  by  sections  450  and  460,  fi£th  division  of  the  Com- 
piled Statutes.  HeUlt  that  as  to  third  persons,  the  trustees,  by  reason  of  such 
delinquency,  became  liable  as  copartners,  and  by  reason  of  all  the  joint  owners 
being  in  actual  possession  and  management  of  the  property  and  business,  and  dis- 
regarding the  regulations  as  to  corporations,  the  company  became  merely  a  Joint 
proprietorship,  with  the  Joint  owners  in  possession  of  its  property,  and  snch  abso- 
lute ownership  and  possession  gave  power  of  disposition.  Ileldt  altto^  that  an  as- 
signment of  the  company  property,  made  in  good  faith,  in  the  company'H  name, 
executed  by  all  snch  Joint  owners,  would  be  sustained,  although  not  authorized  by 
any  regular  meeting  of  the  so-called  stockholders  or  trustees,  and  the  seal  affixed 
thereto  had  never  been  adopted  as  the  corporate  seal,  and  although  one  Joint  owner 
signed  the  instrument  as  "  secretary,"  who  had  never  been  elected  as  such.— id. 

YoL.  XII.— 89. 
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7.  A  non-complianea  by  a  foreign  corporation,  doing  bnsinees  in  this  State,  with 
section  412,  fifth  division  of  the  Compiled  Statntes,  which  requires  the  filing 
by  such  corporation  of  a  copy  of  its  charter  or  certificate  with  the  county 
recorder,  and  for  a  neglect  so  to  do  subjects  it  to  a  penalty,  and  renders  void 
all  its  acts  and  contracts  during  the  period  of  such  neglect,  is  of  no  avail  to  a> 
plaintiff  seeking  to  enjoin  an  act  of  such  corporation  where  the  complaint  fails 
io  state  a  cause  of  action.  {King  v.  National  M,  A  E.  Co.  4  Mont.  1,  cited.) 
•^HershJUld  ▼.  Bocky  Mountain  JBeU  Telephone  Company,  102. 

COUNTIES. 
Bight  of  commissioners  to  levy  tax  to  pay  judgment,  see  Taxatioh,  t. 

1.  The  issuance  by  a  county  of  coupon  bonds  to  the  extent  of  one  hundred  and 
fifty  thousand  dollars  for  the  purpose  of  redeeming  outstanding  county  warrants 
to  that  amount  is  merely  a  change  in  the  form  of  a  subsisting  liability,  and  not 
the  creation  of  a  new  indebtedness  or  liability,  and  is  therefore  not  within  the 
inhibition  of  the  Constitution  and  laws  of  the  State,  which  provide,  in  effect,  that 
counties  shall  not  incur  an  indebtedness  or  liability  for  any  single  purpose  in 
an  amount  exceeding  ten  thousand  dollars  without  the  approval  of  a  majority 
of  the  electors  of  the  county. — BoteiikiM  v.  Marion,  218. 

3.  Section  794,  fifth  division  of  the  Compiled  Statutes,  enacted  by  the  territorial 
legislature,  fixing  the  rate  of  interest  on  county  warrants  and  excepting  the 
county  of  Missoula  from  ito  operation,  is  In  conflict  with  the  State  Constitution 
(art  V.  2  26)  and  the  Act  of  Congress,  approved  July  SO,  1886  (24  U.  S.  Stats. 
p.  170) ,  prohibiting  local  or  special  laws  regulating  county  aflkirs  or  the  rate  of 
interest  on  money,  and  it  is  therefore  not  illegal  for  the  commissioners  of  Mis- 
soula County  to  ^ne  coupon  bonds  to  redeem  the  outstanding  warranto  of  the 
oounty. — I<L 

COUPON  BONDS. 
See  CousTiBs. 

CREDIBILITY. 
Of  witness,  see  Wmmui. 

OBIMINAL  LAW. 

See  JuBORB,  2. 

1.  In  a  criminal  prosecution  for  keeping  a  room  where  flvo  is  dealt  and  played 
without  first  obtaining  a  license  therefor,  testimony  by  a  witness  for  tlie  State 
that  he  bad  vitdted  the  place  at  least  a  dozen  times  during  the  period  covered 
by  the  information,  and  almost  always  saw  defendant  either  dealing  faro  or 
sitting  about  the  place,  which  he  described  as  defendant's  room,  and  that  the 
defendant  was  running  the  game,  coupled  with  the  fact  that  the  defendant 
afterwards  took  out  a  license  for  conducting  the  same  business,  is  sufficient  to 
prove  that  defendant  kept  the  room  in  question.  —  State  v.  Raymond,  226. 

^  S.  The  keeping  of  a  room  where  faro  is  dealt  without  first,  before  actually 
engaging  in  such  business,  paying  the  license  required  by  law  in  such  cases,  is 
a  completed  offense  which  is  not  condoned  by  an  after  payment  and  acceptance 
by  the  county  treasurer  of  a  license  fee  covering  the  period  during  which  such 
room  had  been  kept  without  a  lioense. — Id, 

8.  Upon  a  trial  for  an  attempt  to  commit  an  assault  with  a  deadly  weapon,  where 
it  i^ypeared  that  t)ie  defendant  pointed  a  rifie  at  the  complainant  in  a  threaten- 
ing manner,  accompanying  the  act  with  threato  to  shoot,  it  is  error  for  the  court 
in  regarding  the  matter  as  a  question  of  law  to  instruct  the  jury  to  acquit  the 
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defendant  upon  the  gronnd  that  the  rifle  was  not  a  deadly  weapon,  in  that  it 
was  not  shown  to  he  loaded,  as  under  sach  ciroomstances  the  fact  that  the  rifle 
was  not  loaded  was  a  matter  of  defense. — State  r.  Herroriy  290. 

i.  An  information  for  embezzlement,  which  charges  that  the  defendant  as  an 
agent  and  servant  while  in  the  service  and  employment  of  B.  received  "  for  and 
in  the  name  and  on  account  of  said  B.  a  certain  snm  of  money,  is  snflicient 
nnder  section  92,  foorth  division  of  the  Compiled  Statutes,  providing  that  if 
any  agent,  servant,  or  other  person  "  who  shall  have  received  or  been  entrusted 
with  any  money  ....  ftom  or  by  his  "  principal  or  employer,  shall  embezzle 
the  same,  he  shall  be  punished  for  felonious  stealing ;  and  it  is  not  necessary 
that  the  information  charge  that  the  defendant  received  the  money  directly 
from  B.  in  order  to  constitute  the  ofknae.— State  v.  Foumier,  285. 

6.  The  excusal  by  the  court  of  certain  Jurors  in  a  criminal  case,  under  an  errone- 
ous construction  of  the  statute  prescribing  their  qualiflcations,  is  an  irregu- 
larity which  is  cured  by  a  recall  of  the  jurors  excused,  who  stated  that  they  had 
talked  with  no  one  during  their  absence  from  the  court  room,  and  the  offer  to 
defendant  of  the  full  number  of  peremptory  challenges  in  addition  to  those 
already  exercised,  the  court  having  discovered  the  error  and  revoked  the  ruling 
before  it  had  been  reduced  to  writing  and  recorded  by  the  cletk,^SUUe  v. 
Linebarger,  292. 

6.  The  same  degree  of  certainty  is  required  to  warrant  a  conviction  on  drenmstan- 
tial  evidence  as  when  the  evidence  is  direct,  and  the  Jury  being  required  in  all 
criminal  cases  to  be  satisfled  beyond  a  reasonable  doubt  of  the  guilt  of  the 
defendant,  an  instructiou  in  such  case  that  the  circumstances  should  be  such  s« 
to  produce  nearly  the  same  degree  of  certainty  a«  that  which  arises  from  direct 
testimony,  is  error.  —  State  v.  Byan,  297. 

7.  A  motion  in  arrest  of  j  udgment  must  rest  upon  statutory  grounds,  and  therefore, 
it  is  not  error  to  deny  a  motion  of  that  nature  made  upon  the  ground  that  the 
information  on  which  the  defendant  was  tried  was  not  made  and  filed  within 
thirty  days  after  the  delivery  of  the  complaint  to  the  District  Oourt,  as  such 
ground  is  not  enumerated  in  section  357  of  the  Criminal  Practice  Act,  prescrib- 
ing the  cause  for  which  a  motion  in  arrest  of  Judgment  may  be  granted.  State 
Y.  Smith,  878. 

8.  Objection  to  an  information,  on  the  gronnd  that  it  was  not  filed  within  the  time 
allowed  by  law,  should  be  taken  advantage  of  by  the  defendant  at  the  time  he  is 
required  to  answer  the  information,  by  motion  to  set  it  aside,  as  allowed  by  sec- 
tions 205  and  206  of  the  Crimiual  Practice  Act,  as  under  section  208  of  the  Crim- 
inal Practice  Act,  if  such  motion  be  not  made  before  the  defendant  demurs  or 
pleads,  the  ground  of  objection  shall  be  deemed  waived.  ^  id. 

9.  Sections  1,  2,  pages  248,  249,  of  the  Laws  of  the  Second  Session,  permit  the 
filing  of  an  information  within  thirty  days  after  the  granting  of  leave  there- 
for by  the  oourt,  independent  of  the  time  when  the  examination  took  place.  — 
IdL 

la  Where  the  defendant  did  not  plead  to  the  information  until  the  venue  had  been 
changed  to  another  county,  his  motion  in  arrest  of  judgment,  upon  the  ground 
that  the  information  was  not  filed  in  time,  was  properly  denied  under  section 
288  of  the  Criminal  Practice  Aot,  providing  that  all  questions  oonoeming  the 
regularity  of  proceedings,  and  the  right  of  the  court  to  which  the  change  ii 
made  to  try  the  cause  and  execute  Judgment,  shall  be  considered  as  waived  after 
the  trial  and  verdict.— id. 

11.  A  written  order  fk-om  the  county  oommissionen  to  tlia  prosecuting  witness,  who 
was  a  road  supervisor,  directing  him  to  open  a  road  through  defendant's  field,  of 
which  order  defendant  had  knowledge,  is  competent  evidence  to  explain  th« 
motives  and  conduct  of  the  witness  in  cutting  defendant's  fence,  at  the  time  he 
was  fired  upon  by  the  defendant.— id. 
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12.  A  bare  treepass  against  the  property  of  another,  not  his  dwelling-house,  Is  not 
safilcieut  provooation  to  warrant  the  owner  in  using  &  deadly  weapon  in  its 
defense ;  and  therefore,  on  tlie  trial  of  one  charged  with  assault  with  intent  to 
commit  marder,  eyidence  on  behalf  of  defendant  tending  to  show  that  the  pro- 
ceedings and  order  of  the  county  commissioners,  under  which  a  road  superriaor 
was  attemptiDg  to  open  a  road  through  defendant's  field,  were  Toid,  is  properlj 
excluded.  —  J<L 

18.  Section  407,  fifth  diyision  of  the  Compiled  Statutes,  providing  that  in  criminal 
prosecutions  under  city  ordinances  it  shall  be  sufficient  to  state  in  the  oomplsint 
the  title  of  the  ordinance,  without  reciting  the  same  at  length,  is  mandatorj. 
and  a  complaint  made  thereunder  which  neither  recites  any  part  of  the  ordi- 
nance nor  states  its  title  will  not  support  a  oonyiotion.  —  OUy  of  Mile$  OUy  r. 
Sed  Kern,  119. 

14.  In  order  to  support  a  couTiction  for  larceny  under  section  85,  fourth  division  of 
the  Compiled  Statutes,  where  the  indictment  charged  that  the  goods  were  feloni- 
ously 8tc)len  in  Canada  and  afterwards  brought  into  a  certain  county  of  .thia 
State  where  the  defendant  did  feloniously  steal  them,  it  ia  not  necessary  for  the 
State  to  prove  by  the  laws  of  Canada  that  the  taking  of  the  property  was  "  feloni- 
ously stealing" in  that  country,  as  the  term  "feloniously"  as  used  in  the  indicU 
ment  must  be  defined  according  to  the  statute  of  this  State.  The  laws  of  Canada 
are  not  an  element  of  the  offense  charged  against  the  defendants  (De  Wirr,  J., 
dissenting.)— 'Store  v.  Kief,  92. 

15.  The  dismissal  of  an  appeal  taken  from  a  Judgment  for  fine  and  costs  in  a  Jus- 
tice's Court,  the  Disti'ict  Court  having  declared  the  recognizance  forfeited,  and 
that  fact  having  been  duly  entered  upon  the  records,  constitutes  an  affirmance 
of  the  Judgment,  and  the  recognizance  being  conditioned  that  the  defendant 
would  appear  in  said  Disti'ict  Coui*t  on  the  trial  therein,  and  pay  all  Judgments 
for  fine  and  costs  that  might  be  rendered  against  him,  the  defendant's  sureties 
are  liable  thereon  for  the  Judgment  of  the  Justice's  Court.  (Ds  Witt,  J., 
dissenting.) — State  r.  Jiiesman,  11. 

16.  Where  the  statute  defining  an  assault  with  intent  to  commit  murder  does  not 

specify  any  instrument  as  a  means  of  effecting  the  criminal  intent,  none  need  i 

be  stated  in  the  indictment.— iStoto  r.  Sheerin,  539.  | 

17.  Evidence  that  the  defendant  threatened  to  kill  the  person  assaulted  and  shot  | 
at  him  several  times  with  a  41-caliber  revolver,  wounding  him  once,  sufficiently 
shows  a  present  ability  to  commit  an  assault  with  intent  to  murder. — Id, 

18.  A  Juror  who  has  formed  and  expressed  an  opinion  on  the  cose  from  reading 
newspaper  statements  and  from  hearsay,  but  who  states  that  he  does  not  know 
the  defendant,  has  no  prejudice,  and,  notwithBtanding  such  opinion,  can  impar- 
tially try  the  case,  is  competent  under  the  eleventh  subdivision  of  section  287, 
third  division  of  the  Compilt^  Statutes. —  Id, 

CHIMINAL  RECOaNIZANCK 
See  Cjuxikal  Law,  15. 

DAMAGEa 

KeAfmre  of,  in  conversion  of  mortgaged  chattels,  see  Cortsbszov,  !•   I 
Qeuerally,  see  Neoligekce. 

DEEDS. 
Delivery  in  escrow,  see  Sales  of  Bealtt. 

DEFAULT. 

Snfflciency  of  summons  to  support  Judgment  by,  see  JcBOiOEzm,  % 
Motion  to  vacate  Judgment  by,  see  Judomemts,  7. 
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diversion. 

Of  water  and  remedies  therefor,  see  Watzb  Rzohib. 

DIVORCE.  • 

8oe  Mabsiaoe  akd  Diyobob. 

DURESS. 
Am  gronnd  for  canoellation  of  deed,  see  Equitt,  0. 

ELECTIONS. 

A  ooanty  board  of  oanTassers  has  no  antbority  to  inquire  into  the  Talidity  of  a  oer- 
tiflcate  of  nomination  of  a  nominee  for  office,  and  therefore,  where  the  election 
returns  are  genuine  and  properly  certified,  prohibition  will  not  lie  to  restrain 
the  board  from  canTassing  such  returns  and  counting  the  Tote  oast  for  such 
person,  as  required  by  sections  4  and  6,  pages  801,  802,  Laws  of  the  Second 
Session,  upon  the  ground  that  the  nomination  wss  inyalid.  — FigoU  t.  Board 
0/  Oanvasui-B  etc,  637. 

EMBEZZLEMENT. 
Bee  Cbiminai.  Law,  4. 

EMINENT  DOMAIN. 
Bee  JuBisDicnoir. 

EQUITY. 
Bee  Taxation. 

1.  Where  a  party  enters  Into  the  possession  of  lands  under  an  alleged  parol  contract 
for  the  sale  thereof,  no  right  of  entry  having  been  given,  and  having  knowledge 
that  the  owner  denied  the  alleged  contract  and  had  refused  to  convey  the  lands, 
the  act  of  taking  possession  and  erecting  valuable  improvements  upon  the  land 
under  suoh  circumstances  adds  no  additional  weight  to  the  equity  of  the  alleged 
purchaser  in  seeking  the  specific  performance  of  the  contract.  (Oai-tin  v. 
Hammond,  10  Mont.  1,  oitod,)— Boulder  VaUey  BUoh  Mining  and  Milling 
Company  v.  Farnham,  1. 

S.  Part  payment  alone,  unaccompanied  by  other  equities,  is  not  such  a  part  per- 
formance of  a  parol  contract  for  the  sale  of  lands  as  will  remove  the  contract ' 
from  the  operation  of  the  Statute  of  Frauds  and  sustain  an  action  for  specific 
performance.  — */d. 

S.  The  long  established  principles  relating  to  the  equity  functions  of  the  District 
Courts  of  this  State,  respecting  the  findings  of  a  Jury  on  an  issue  presented  to 
it  in  an  equitable  action,  are  not  changed  by  the  provision  of  section  250  of  tlie 
Code  of  Civil  Procedure,  providing  that  "  in  all  cases  issues  of  fact  must  be 
tried  to  a  Jury,"  so  as  to  render  the  verdict  of  a  Jury  in  such  cases  binding 
upon  the  court  until  formally  vacated.  —  Arnold  v.  Sinolaitt  248. 

4.  A  complaint  in  an  action  for  the  cancellation  of  a  deed  and  bill  of  sale,  and  to 
declare  a  trust,  which  alleges  that  the  property  in  question  was  purchased  with 
the  money  of  the  plaintiff,  and  that  defendant  at  all  times  since  the  same  was 
oonveyed  to  him  held  the  same  solely  as  trustee  for  plaintiff;  that  such  prop- 
erty was  purchased  out  of  the  earnings  and  money  of  the  plaintiff,  who  pei^ 
mitted  the  title  to  be  taken  in  the  name  of  the  defendant,  and  that  all  the 
moneys  which  defendant  had  at  the  time  of  the  execution  of  the  conveyances 
were  the  moneys  of  the  plaintiff,  had  and  held  by  defendant  as  her  agent  and 
trustee,  and  out  of  which  all  the  property  in  question  was  purchased  and  paid 
for,  states  facts  sufficient  to  create  a  resulting  trust. —Jfu^^  ▼.  Buyck,  854. 
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6.  It  appeared  in  the  caBe  at  bar  that  the  phuntiff  and  defendant  had  lired  together 
for  about  nine  yean ;  that  defendant  had  exercised  an  undue  influenoe  otw 
pUiutiff;  that  in  oonaequenoe  of  their  relations  plaintUf  had  i>ermitted  the 
defendi^pt  to  take  the  title  to  real  estate  purchased  by  him  with  her  money;  that 
plaintiiF  having  been  maltreated  by  the  defendant,  drank  excessively  of  intoxi- 
eating  liquors,  and  while  sufferiog  from  the  eflbcts  of  a  month's  debauch,  and 
yielding  to  the  solicitations  of  defendant,  through  fear  of  harm,  and  that  he 
might  abandon  her  without  restoring  any  of  her  property,  executed  to  him  a 
quitclaim  deed  and  bill  of  sale  of  all  her  property,  receiving  therefor  a  sum  of 
money  much  less  than  its  value,  and  which  money  was  in  Diet  her  own  and  held 
by  him  in  trust;  that  plaintiff  was  ignorant  and  illiterate,  and  at  the  time  of 
making  the  deed  was  without  counsel,  and  only  understood  generslly  the  natovs 
of  the  transaction ;  that  defendant  was  a  man  of  considerable  ednoation,  intel- 
'  ligenoe,  and  unscrupulous  business  capacity.  Held,  that  plaintilT  was  entitled 
to  a  decree  cancelling  the  quitclaim  deed  and  bill  of  sale,  and  adjudging  her  the 
owner  of  the  property  held  in  defendant's  name,  and  compelling  him  to 
aoooont  therefor  w  a  trustee. — id. 

ESCROW. 
See  Bales  of  Bealtt. 

EVIDENCE. 

In  actions  for  personal  injuries,  see  Neouoenox,  6,  0. 

In  actions  for  injuries  to  stock,  see  Nkoliqercx,  1,  2. 

In  prosecutions  for  assault  with  intent  to  murder,  see  Cbdcinal  Law,  11. 

In  prosecutions  for  keeping  room  for  gambling  without  license,  see  Cbiminal  Law,  L 

In  actions  to  determine  priority  of  water  rights,  see  Watbb  Bights,  4. 

Of  existence  of  partnership  in  actions  between  partners,  see  Pabthebbhip,  1. 

An  admission  or  declaration  against  interest,  especially  where  no  reasonable  motive 
is  given  therefor,  is  considered  weighty  evidence  that  what  a  party  so  states  oon- 
oerniog  his  right  or  interest  is  true.  ^Arnold  v.  Sindair,  2A3, 

EXECUTION  SALE. 
See  Judicial  Sales,  L 

BINDINGS  OF  JUBY, 
Bee  Equity,  8. 

FIBE  IN8UBANCE. 

Bee  iNBUBAliGB. 

FBAUD. 
See  Equrrr,  6. 

GAMBLING  LICENSE. 
See  Cboonal  Law,  1,  Si 

GUARDIAN. 
Bee  lusANiTT. 
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impboyements. 

On  lands,  In  action  for  specific  performance,  eee  Eqvxit,  1. 

INPOBMATION. 
See  CsiMiMAL  Law,  7,  8,  9, 10. 

INSANITY. 

1.  A  person  who  has  been  adjudged  inoompetent  to  care  for  himself  or  to  managia 

his  property,  may  appcial  in  his  own  name  from  an  order  appointing  a  goardian 

of  his  person  and  estate. — In  re  Kane*$  Estate,  197. 
It  An  order  appointing  a  gnardisn  of  the  person  and  estate  of  an  inoompetent 

person  is  an  appealable  order.    {In  re  McFarlantTe  SaltUe,  10  Hont.  445;  in  re 

DeuHir'a  Estate,  10  Mont.  432,  dted.)— /d. 

3.  The  right  of  a  person,  mentally  incompetent,  to  appeal  from  an  order  appoint* 
ing  a  guardian  of  his  person  and  estate  is  not  aflbcted  by  the  pendency  of  a 
proceeding  to  haTe  the  lact  of  his  restoration  to  capacity  Jadidally  determined* 

—id. 

4.  Tiie  Act  of  March  6, 1881,  conferring  on  elerks  of  the  District  Oonrts  the  power 
in  yacation  te  grant  letters  of  guardianship,  where  no  protests  or  obJeotioDS  are 
filed  thereto,  cannot  be  construed  to  clothe  the  clerk  of  a  District  Court  with  au- 
thority to  hear  eiidence  and  adjudicate  a  person  mentally  incompetent  to  care 
for  himself  or  to  manage  his  property,  ss  such  authority  would  iuYolve  the 
exercise  of  Judicial  power,  which,  under  the  Constitntion  and  law  of  the  State, 
is  Tested  in  such  oases  in  the  Judge  of  the  District  Oourt.—  id. 

^.  The  statute  concerning  the  insane  must  receiTC  a  strict  construction  and  its 
requirements  are  mandatory.  ( Territory  ex  reU  McCann  y.  Sheriff  of  (jhiMatin 
County,  6  Mont.  297,  cited.)— /d. 

INSOLVENCY. 
Of  incorporators  of  a  corporation,  see  OoBPOBAnoRs,  2. 

INSTRUCTIONS. 

Concerning  ill-will  of  witness,  see  Wiriruisis,  1. 
Based  on  maxim  fcUsue  in  uno,  faUua  in  omnibue,  see  Wimxssis,  2. 
In  actions  for  injuries  to  animals  by  locomotiye,  see  Nzgliosnob,  8; 
How  reriewed  on  appeal,  see  Appeal,  6,  7,  8. 

INSTRUMENTS. 
Cancellation  in  equity,  see  Equitt,  6. 

INSURANCE. 

1.  It  is  no  defense  to  an  action  upon  an  insurance  policy,  which  contained  an 
arbitration  clause,  requiring  an  award  of  arbitrators  as  a  condition  precedent 
to  a  right  of  action,  that  the  amount  of  loss  was  not  fixed  by  arbitration  and 
award  as  required  by  such  clause,  where  the  insurer  denied  aU  liability  what* 
erer  under  tiie  policy,  asserting  that  it  was  not  in  force  when  tlie  loss  occurred, 
and  repelled  erery  effort  on  the  part  of  the  insured  to  obtain  an  adjustment 
of  the  loss.  (RandaU  r.  American  Fire  Ins.  Co.  10  Mont.  840 ;  24  Am.  St.  Rep. 
60.)  —  Savage  y.  Phamx  Insurance  Company,  458. 

3.  And  where  such  policy  contained  a  clause  requiring  the  insured  in  case  of  lose 
to  giye  notice  in  writing  forthwith  to  the  company,  it  is  no  defense  to  an  action 
upon  the  policy  that  such  written  notice  was  not  giTen,  where  the  company, 
without  waiting  for  a  formal  written  notice,  denied  all  liability  thereunder.— idl 
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8.  In  the  owe  at  bar  the  defendant  denied  the  payment  of  any  premiam  and  alleged 
the  canoellation  of  the  policy  for  each  delinquency  before  the  loss.  PUiniiff's 
son  testified  as  to  having  paid  the  defendant's  agent  the  premium  recited  on  the 
face  of  the  policy,  and  thereafter,  the  premium  having  been  raised,  to  having 
paid  a  further  sum,  the  receipt  of  which  waa  indorsed  on  the  policy.  Plaintiif's 
husband  testified  that  he  gave  his  son  the  money  to  make  such  payments,  and 
that  no  premiums  were  owing  by  the  family.  The  payments  in  question  were 
denied  by  the  agent.  Held,  that  the  evidenoe  was  anffioient  to  support «  finding 
by  the  Jury  that  such  payments  were  made.— /d. 

4.  A  letter  from  the  insurer  to  the  insured  notifying  her  of  tb*  afiBOt  of  «  failnre 
to  pay  the  premium,  and  directing  attention  to  the  cancellation  conditions  of 
her  policy,  is  not  a  sufficient  notice  to  terminate  the  policy ;  particularly  when 
the  premium  being  in  fact  paid,  the  insurer  does  not  refund  or  offior  to  refond 
the  amount  of  unearned  premium,  aa  required  by  the  policy  in  ease  of  a  osn- 
oellation, — Id. 

A.  Where  an  insurance  policy  places  specific  amounts  of  insuranoe  on  diatlnot  and 
separate  classes  of  property,  and  contains  a  prohibition  against  mortgage  as  to 
merchandise  alone,  a  violation  of  such  prohibition,  even  if  it  rendered  thepoliqy 
Toid  as  to  merchandise,  would  not  invalidate  the  policy  aa  to  other  filamwa  of 
property  covered  thereby. —  Wi'ight  v.  Fire  Insuratioe  Company.  474. 

6.  Where  an  insurance  company  issued  a  policy  on  mortgaged  property,  without 
making  inquiry  as  to  whether  the  property  was  mortgaged,  which  fact  was  a 
matter  of  public  record,  and  no  representations  touching  the  matter  were  made 
by  the  insured,  who  paid  the  premium  and  accepted  the  policy  in  ignoraoioe  of 
the  fact  that  it  contained  a  provision  rendering  it  void  if  the  property  be  or 
become  mortgaged,  unless  consent  in  writing  was  indorsed  by  the  company 
thereon,  the  company  will  be  held  by  its  action  to.  have  consented  to  take  the 
risk  on  the  mortgaged  property  as  effectually  as  if  consent  had  been  indorsed  on 
the  policy.^ id. 

7.  An  adjusting  agent  of  an  insurance  company,  shortly  after  a  fire,  examined 
the  insured  on  two  occaaions,  in  relation  to  the  property  destroyed  and  its 
ralue,  which  examinations  were  reduced  to  writing  and  subscribed  and  sworn 
to  by  the  insured.  The  agent  referred  to  them  aa  "  proofs  of  loss,"  and  after 
having  required  the  insured  to  furnish  duplicate  bills  of  the  goods  destroyed, 
stated  that  nothing  more  was  required.  Thereafter  the  agent  offered  the 
insured  a  portion  of  the  loss  in  settlement  of  the  policy.  Held,  that  the  papers 
furnished  had  been  accepted  by  the  company  as  sufficient  proofs  of  loss. — id. 

INTEREST. 
In  respect  to  warrants  of  Missoula  County,  see  Oountxbs,  2« 

IRRIGATION. 
See  Wateb  Rights. 

JUDGMENTS. 
Motion  in  arrest  of,  see  Cbdumal  Law,  7, 10. 

1.  A  Judgment  of  a  State  court  of  general  Jurisdiction,  valid  upon  its  fiace,  cannot 
be  collaterally  attacked  in  courts  of  the  same  State  by  showing  facts  aliunde  the 
record,  although  such  facts  ^ght  be  sufficient  to  impeach  the  judgment  if 
brouglit  to  bear  upon  it  in  a  direct  attack;  and  therefore,  a  decree  of  divorce* 
obtained  by  a  husband  against  his  wife,  which  bears  no  infirmity  upon  its  faoe^ 
cannot  be  collaterally  assailed,  in  an  action  brought  by  the  wife  to  enforce 
maintenance,  by  the  averment  of  facts  showing  the  decree  to  be  void  for  want 

^  of  Jurisdiction,  ~  iRcft^erton  v.  Edgerion,  122. 
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2.  A  snmmons  in  an  action  or  contract  for  the  recovery  of  money  or  damages 
only,  which  notifies  the  defendant  to  appear  and  answer  the  complaint  within 
a  stated  time,  "or  judgment  by  default  will  be  taken  against  you  accord- 
ing to  the  prayer  of  said  complaint,"  followed  by  a  statement  of  the  cause 
and  general  nature  of  the  action,  setting  forth  the  specific  sum  claimed  to 
be  due,  and  which  concludes  with  the  further  notice  that  *'if  you  fail  to 
appear  and  answer  said  complaint  as  above  required,  the  plaintiff  will  apply 
to  the  court  for  the  relief  demanded,"  is  sufficient  to  support  a  default  judg- 
ment under  the  proyisions  of  section  68  of  the  Code  of  Civil  Procedure,  because 
such  a  summons  does  in  fact  notify  the  defendant  of  the  amount  for  which 
plaintiff  will  take  judgment  in  case  of  default,  and  substantially  complies  with 
the  requirements  of  said  section  of  the  Code.  (Sawyer  v.  Robertson,  11  Mont. 
416,  distinguished.    De  Witt,  J.,  dissenting.)— iScAu£<Z^  v.  King,  U9. 

3.  Where  an  amendment  is  made  to  a  complaint  in  an  action  upon  a  contract  for 
the  payment  of  money,  so  as  to  include  interest  upon  the  demand  to  the  date 
of  the  Judgment,  and  judgment  is  thereupon  taken  by  default  without  further 
service  upon  the  defendant,  the  judgment  wiU  be  modified  on  appeal  to  conform 
to  the  amount  stated  in  the  summons. — Id*  

4.  A  motion  to  set  aside  a  judgment  by  default  may  be  withdrawn  upon  leave  of 
the  court  without  notice  to  the  adverse  party.  —  Jensen  v.  Barbour,  566. 

6.  Notice  to  the  adverse  party  of  an  application  for  leave  to  renew  a  motion  to 
set  aside  a  default,  which  had  previously  been  denied,  is  not  required  where  tlie 
adverse  party  appears  and  is  heard  upon  the  motion.  —  Id, 

6.  Leave  to  renew  a  motion  to  set  aside  a  default  which  has  once  been  denied,  may 
be  granted  by  the  court  upon  good  cause  shown ;  and  the  decision  upon  the 
former  motion  is  not  res  judicata  as  to  the  subject-matter  of  the  renewed 
motion. — Id, 

7.  It  appeared  in  the  case  at  bar  that  defendant,  having  intended  to  present 
a  defense,  miscalculated  the  date  when  his  time  to  answer  expired  by  reason 
of  forgetting  that  February  of  that  year  bad  twenty-nine  days;  that  upon 
what  he  supposed  was  the  last  day,  being  absent  from  the  county,  he  tele- 
graphed his  counsel  to  represent  him.  His  counsel,  having  left  for  the 
place  where  defendant  then  was,  did  not  receive  the  message,  but,  having 
sought  defendant  upon  his  arrival,  told  him  that  a  default  had  been  taken 
against  him.  Defendant  thereupon  iuHtructed  his  counsel  to  obtain  a  vaca- 
tion of  the  default  upon  the  ground  of  a  defect  in  the  sommons,  the  papers 
being  immediately  prepared  and  forwarded  in  order  to  go  on  the  calendar 
of  the  next  motion  day.  At  this  time  defendant  was  engaged  as  a  witness 
and  advising  counsel  in  another  case,  and  had  but  a  few  minutes  for  con- 
sultation with  his  counsel,  and  did  not  discover  his  mistake  in  calculating  the 
time  for  appearance  until  after  his  release  from  court  upon  the  following  day. 
The  motion  in  question  was  denied  in  the  absence  of  defendant's  counsel,  so  that 
he  could  not  ask  that  it  be  denied  without  prejudice  to  its  renewal  upon  addi- 
tional grounds.  Held,  that  there  was  no  abuse  of  discretion  (1)  in  granting 
defendant  leave  to  renew  the  motion  to  vacate  the  default  for  the  purpose  of 
showing  excusable  neglect  as  an  additional  ground ;  or  (2)  in  granting  the 
motion  upon  such  ground  when  heard  upon  its  merits.     ( WaUaoe  r.  Ltiois,  9 

Kont.  399 ;  Ueaardt  v.  McAUister,  9  Mont.  i05,  cited.)— id. 

« 

JUDICIAL  SALES. 

1.  A  motion  to  set  aside  an  execution  sale,  accompanied  by  an  offer  to  pay  the 
judgment,  was  properly  granted,  as  to  property  purchased  by  the  plaintiff, 
where  it  appeared  that  the  defendant's  attorney  had  an  understanding  with 
the  plaintiff  at  the  time  of  the  levy  of  execution  that  no  action  would  be  taken 
thereon  for  ten  days;  that  once  before  the  expii*ation  of  that  period,  Al  at 
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another  time  before  the  sale.  defeDdatit's  attorney  shoired  plaintiff  telegnmc 
which  defendant  had  reoeived  referring  to  money  on  the  way  to  defendant,  with 
which  it  was  nnderatood  the  judgment  was  to  be  aatifified,  and  that  plaintiff 
upon  reading  said  telegrams  had  said  "  all  right ; "  that  defendant  did  not  know 
of  the  intended  Bale  until  after  it  lOecurred,  and  bad  been  led  by  plaintiff  to 
belieye  that  thefexecution  would  be  held  for  a  reaaonable  time  for  defendant  to. 
reoeive  the  money.  — Bernard  r.  Hertogt  519. 
S.  It  apx>eared  from  the  complaint  in  an  action  to  Taoate  a  Judicial  sale,  that  the 
proceeding!  up  to  the  time  of  the  sale  were  regular,  and  that  the  sale  occurred  in 
the  presence  of  plaintiff^  It  was  alleged,  however,  that  while  the  sale  was  taking 
place  it  was  asserted  that  the  sale  was  a  mere  formality,  wliereby  plaintiff  and 
others  were  induced  to  believe  that  the  sale  was  not  intended  to  be  genuine ; 
thftt  it  was  rumored  that  plaintiff's  title  was  imperfect,  and  that  such  rumor  ob- 
tained credence,  and  by  reason  thereof  the  property  sold  for  an  inadequate  price. 
Plaintiff  did  not  allege  from  whom  the  assertions  emanated,  or  that  he  made 
any  inquiry  as  to  their  source,  or  attempted  to  refute  them.  It  was  also  alleged 
that  prior  to  the  expiration  of  the  period  for  redemption,  plaintiff  applied  to 
the  sheriff  for  a  list  of  his  property  theretofore  sold,  and  which  was  subject  to 
redemption,  and  received  a  Ust  which  omitted  the  land  in  question,  and  thereby 
plaintiff  was  further  misled  to  believe  that  said  sale  was  not  genuine.  It  did 
not  appear  that  plaintiff  made  inquiry  as  to  the  reason  for  such  omission,  or 
sought  counsel  concerning  it  Held,  that  the  complaint  failed  to  state  a  came 
of  action.— i2t4Mtftt  v.  Few,  609. 

JUBIBDIOTION. 

Concurrent,  of  estates  of  decedents,  see  Paobatb  Law,  1. 

Equity  jurisdiction  of  District  Courts  to  enforce  maintenance  of  wife  in  separate 
action,  see  Marbiags  and  DrvonoB,  1. 

Where  commissioners  were  appointed  by  the  District  Court  of  Lewis  and  Clarke 
County  to  assess  damages  for  the  right  of  way  for  a  railroad,  under  the  statute  in 
force  in  1887  (l  685,  div.  6,  Comp.  Btat8.)>  and  in  which  county  the  assessment 
of  damages  was  filed,  an  appeal  from  such  assessment  to  the  District  Court  of 
Jefbrson  County,  within  which  respondent's  lands  were  situated,  and  which  was 
«t  that  time  within  the  same  judicial  district  with  Lewis  and  Clarke  County, 
witliout  first  obtaining  a  change  of  venue  to  that  county,  was  unauthorized,  and 
the  subsequent  proceedings  of  that  court  were  without  Jurisdiction  and  void.  — 
JUpoi-t  ▼.  ff^na,  Boulder  Valley,  and  BuUe  BaUroad  Company,  279. 

JUB0B8. 

1.  Where  a  portion  of  the  regular  panel  of.  jurors  is  engaged  in  deliberating 
upon  a  verdict,  a  party  whose  case  is  called  during  the  absence  of  such  jurymen, 
is  not  entitled  to  demand  that  the  names  of  such  absent  Jurors  be  placed  in  the 
box  to  draw  ft-om,  before  tlie  issuance  of  a  special  venire,  as  under  the  Act  of 
Maich  14, 1889  (16  Sess.  p.  168) ,  the  court  has  power  to  issue  a  special  venire, 
when,  during  the  progress  of  any  trial,  it  shall  l^ecome  necessary,  for  any  cause, 
to  summon  additional  jurors.  (Kennon  ▼.  Gilmer,  4  Mont.  483 ;  Wykoff  y. 
Loeher,  6  Mont.  535;  BuporU  v.  McAdow,  6  Mont.  227,  distinguished. )— 
(/BonneU  v.  Bennett,  242. 

2.  A  Juror  who  has  formed  and  expressed  an  opinion  on  the  case  from  reading 
newspaper  statements  and  from  hearsay,  but  who  states  that  he  does  not  know 
the  defendant,  has  no  prejudice,  and,  notwithstanding  such  opinion,  can  impar> 
tially  try  the  ease,  is  competent  under  tlie  eleventh  subdivision,  seoiiou  287, 
third  division  of  the  Compiled  Statutes.— iS<a(e  v.  Sheerin,  539. 
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LAOHES. 
Of  party  eeeking  to  racate  a  Jadioial  lale,  see  Judicial  Balis,  2. 

LABOENY. 
Where  property  is  stolen  in  another  oountry,  see  CnnmrAL  Ijaw,  14. 

LESSEES* 

Of  mfaung  claim,  cannot  subject  interest  of  owner  to  lien  for  labor,  see  SIeohanio'i 

Lnum,6.  , 

LEVY. 
Of  tax  by  manicipal  corporations,  see  MuirioirAL  Cob^obatioks. 

LICENCES. 

Because  one  liable  for  the  payment  of  a  license  fee  does  not  pay  at  the  time  when 
tlie  law  requires  him  so  to  do,  he  is  not  thereby  released  from  payment 
altogether,  and  it  is  within  the  authority  of  the  county  treasurer  to  collect  and 
receipt  for  the  fee  due  for  such  past  period  Qi  well  M  for  a  Aiture  period.— 
Btate  T.  Haymond,  226, 

LIENS. 

Of  mechanics  and  laborers,  see  MxoHAiao's  Libnb. 

LIMITATIONS  OP  ACTIONS. 
SufBoienoy  of  complaint  on  promissory  note,  barred  on  its  face,  see  PLBADma,  9 

LIVE  STOCK. 
Liability  of  railroad  companies  for  killing,  see  Nbolxgenob,  1,  2,  S,  4. 

LOCAL. 
Acts,  constitutionality  of,  see  Constitutional  Law,  8. 

LOCOMOTIVE  ENGINEEB. 
Duty  of,  to  keep  a  lookout  for  stock,  see  NxoLiOBNai,  8. 

•  Losa 

Arbitration  of,  see  Insubanos,  1« 
Proofs  of,  see  Insubanos,  7. 

MAINTENANCE. 
Of  wife,  in  action  independent  of  divorce,  see  Mabbiage  and  Ditobob,  1. 

MANDAMUS. 
To  compel  levy  of  tax  by  school  district,  see  Taxation,  6. 

MABBIAGE  AND  DIVOBCE. 

1.  Maintenance  of  «  wife  may  be  enforced  by  the  District  Courts  of  this  State,  In 
the  exercise  of  their  equity  Jurisdiotion,  by  decreeing  proper  relief  in  an  action 
brought  by  the  wife  against  her  husband,  independently  of  an  action  for  divorce, 
where  it  is  shown  that  he  without  just  cause  has  abandoned  her,  or  by  his  cruelty 
or  other  improper  conduct  has  given  her  cause  for  living  separate  and  apart 
from  him,  and  she  is  without  means  of  support  and  he  is  able  to  maintain  her. 
^£dgerton  y.  Edgeiion,  122. 
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2.  A  jndgment  of  a  State  eoart  of  general  jurisdiction,  yalid  upon  its  he&,  eaimot 
be  oolIateralJy  attacked  in  coarts  of  the  same  State  by  Bhowing  &cts  aliunde  tha 
record,  altboagh  such  facts  might  be  sufficient  to  impeach  the  Judgment  if 
brought  to  bear  upon  it  in  a  direct  attack ;  and  therefore,  a  decree  of  divoroe, 
obtained  by  a  husband  against  his  wife,  which  bears  no  infirmify  upon  its  fnoe, 
cannot  be  collaterally  assailed,  in  an  action  brought  by  the  wife  to  enforoe 
maintenance  by  the  averment  of  facts  showing  the  decree  to  be  void  for  want 
of  Juriadiation. — id. 

MAXIMS. 

JViZsiM  in  ttno,  falstu  in  OfmnUms^  see  WrorESSES,  2. 

Vlg\lfiniibu»  non  dormitnlibuM  asquUas  Bubvenit. — JiusseS  y.  Pew,  618, 

•    MEASURE  OF  DAMAGES. 
Tor  oonyenion  of  mortgaged  chattels,  see  Govtxbbzov,  1* 

MECHANIC'S  LIEN. 

1.  The  owner  of  a  buHdiug,  constructed  under  a  written  contract  for  its  entire 
completion,  which  provides  that  no  claim  shall  be  made  by  the  contractor  for 
additional  work,  unless  the  same  shall  be  done  in  pursuance  of  a  written  order 
from  the  architects,  is  not  liable  for  extra  work  that  has  been  done  without  such 
written  order,  in  the  absence  of  an  agreement  modifying  the  original  contract, 
or  an  independent  promise  to  pay  therefor ;  and  in  such  case  it  i»  error  to 
instruct  the  jury  that  the  contractor  could  recover  the  reasonable  value  of 
such  extra  work,  if  it  was  done  at  the  request  or  with  the  knowledge  or  con- 
sent, express  or  implied,  of  the  owner  or  his  agent.  (Da  Witt,  J.,  dissenting.) 
'-  Worirtian  v.  Kleintchmidt,  816. 

2.  The  Act  of  March  14, 1889  (16th  Sees.  p.  172),  adding  to  section  1894,  fifth 
division  of  the  Compiled  Statutes,  a  provision  allowing  the  plaintiff  to  recover 
as  costs  a  reasonable  attorney's  fee  in  actions  "brought  under  the  proviaions  of 
this  act,"  is  not  restricted  in  its  application  to  the  persons  enumerated  in  sec- 
tion 1394,  but  applies  to  the  enforcement  of  all  liens  embraced  in  the  chapter 
tntitled  "Liens."— Jd. 

8.  Section  1394  a,  fifth  division  of  the  Compiled  Statutes,  allowing  the  recovery  by 
the  plaintiff  of  a  reasonable  attorney's  fee  in  an  action  to  foreclose  a  mechanic's 
lien,  is  not  unconstitutional  as  being  repugnant  to  section  6,  arflde  iii.  of  the 
Constitution,  providing  that  courts  of  justice  shall  be  open  to  every  person, 
and  a  speedy  remedy  afforded  for  every  injury  of  person,  property,  or  character ; 
and  that  right  and  justice  shall  be  administered  without  sale,  denial,  or  delay. 
(Db  Wrrr,  J.,  dissenting.;— Id. 

4.  A  mechanic's  lien  statement  which  shows  the  dates  when  the  work  was  com- 
menced and  completed,  the  total  number  of  days  work  performed,  and  the 
amount  due  therefor,  Lb  a  sufficient  account  under  section  1371,  fifth  division 
of  the  Compiled  Statutes,  providing  that  there  shall  be  filed  by  tlie  party  claim- 
ing a  lien  "a  just  and  true  account  of  the  amount  due  or  owing  after  allowing 
all  credits"  without  stating  the  items  of  which  the  account  consists,  or  the 
nature  of  the  work.  {Black  v.  Appolonio,  1  Mont.  346 ;  Nolan  v.  Lowlock,  1 
Mont.  224 ;  Merrigan  y.  English,  9  Mont.  113,  cited.)  — Smiih  v.  Sherman  Jfin- 
ing  Company,  524. 

5,  Section  2  of  the  Act  of  September  14, 1887,  limiting  the  operation  of  a  mechanic's 
lien  to  "  the  lot  or  land  upon  which  any  such  building,  improvements,  or  struot- 
nre  is  situated,  to  the  extent  of  one  acre,  if  outside  of  any  town  or  city,"  does 
not  apply  to  a  lode  mining  claim.  {Alvord  v.  Hendrie,  2  Mont.  115,  cited.)— 
Id. 
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8.  Tlie  effect  of  a  eon  tract  wberebj  the  owners  of  a  mining  claim  grant  possesaioii 
of  it  to  another,  with  the  privilege  to  purchaae  at  a  fixed  price,  within  a  limited 
period,  and  also  to  extract  ores  within  such  period,  with  couditious  as  to  the 
manner  of  working  the  mine,  which  is  to  be  done  at  the  grantee's  expense, 
reserving  to  the  grantors  a  certain  per  cent  of  the  net  profits  from  the  ores 
extracted,  to  be  applied  on  the  purchase,  if  that  option  be  exercised,  no  pay- 
ments being  made  by  the  owners  to  the  grantee,  and  with  no  obligation  on  the 
part  of  the  grantee  to  do  the  work  proposed,  beyond  a  forfeiture  of  his  rights 
thereunder,  is  to  make  such  occupant,  prior  to  exercising  his  option  to  purchase, 
a  mere  tenant  or  lessee,  and,  therefore,  the  interests  of  the  owners  are  not  sub- 
ject to  a  lien  for  labor  and  materials  procured  by  such  tenant  in  his  operations 
on  the  mine,  as  under  the  mechanic's  lien  law  the  interests  of  owners  are  not 
chargeable  with  liens  for  labor  performed  for  the  benefit  of  lessees.  (Pelton 
T.  Minah  Con.  Jtftn.  Co»  11  Mont.  281,  followed.)— ^tocA;  t.  Murray^  545. 

7.  The  fact  that  such  contract  contained  a  clause  requiring  a  shaft  to  be  sunk  to 
a  certain  depth  and  timbered  in  a  designated  manner,  does  not  make  the  occu- 
pant of  the  mine  a  contractor  with  tihe  owners  to  do  certain  improvement  work 
on  the  mine,  where  the  occupant  was  not  bound  to  sink  the  shaft  except  that  a 
failure  to  do  so  worked  a  forfeiture  of  his  right  of  posseasion  and  puioha«e.— Id. 

MEDICAL  EXAMINERS. 

See  PHTBIOIAIfB  AKO  SUBGBOKS. 

MERITS, 
Affidavit  of,  od  motion  to  vacate  Judgment,  see  Judoxditb,  7* 

MINES  AND  MINING. 
Mechanic's  lien  upon  mining  claim,  see  Meohanzo'b  Lien,  6,  6,  7« 

1.  Where  labor  performed  as  annual  representation  upon  a  mining  claim  is  done 
.  by  one  other  ttian  the  owner,  it  is  not  necessary  that  such  work  be  actually  paid 

for  by  the  owner  in  order  to  be  eflisctual  for  that  purpose. — Coleman  v.  OwiU, 
801. 

2.  Sections  1483, 1486,  fifth  division  of  the  Compiled  Statutes,  providing  respect- 
ively for  the  filing  of  affidavits  of  the  persons  who  perform  the  annual  represen- 
tation upon  a  mining  claim,  and  making  such  affidavits  prima  fade  proof  of 
the  facts  recited  therein,  do  not  relate  to  the  effect  of  doing  the  work  or  mak- 
ing the  improvements,  but  only  to  the  method  of  preserving  prima  facie  evi- 
dence of  the  fact  that  the  requirements  of  the  statute  have  been  satisfied.  —  Id. 

8.  In  an  action  brought  upon  an  adverse  claim  under  section  2326  of  the  United 
States  Revised  Statutes,  the  trial  court  has  no  jurisdiction  to  review  the  action 
of  the  officers  of  the  land  department  in  holding  that  a  plat  and  adverse  claim 
conformed  to  their  rules.  —  Hoffman  v.  Beeclier,  489. 

4.  In  an  action  upon  an  adverse  claim  it  is  not  necessary  that  it  be  alleged  in  the 
complaiDt  that  the  action  was  brought  in  respect  to  the  property  mentioned  in 
the  adve|»e  claim.  —  Id, 

5.  A  variance  in  the  description  of  the  premises,  as  contained  in  the  complaint  and 
adverse  claim,  which  consists  in  giving  the  general  course  of  the  last  line  of 
plaintiff's  claim  as  southwest  in  the  adverse  claim,  when  it  should  have  been 
southeast  as  given  in  the  complaint,  is  harmless,  where  the  place  of  beginning 
is  designated  as  the  terminus  of  such  last  line,— Id, 

6.  Where  tlie  lengths  of  the  side  and  end  lines  of  plaintiff's  claim  are  reduced  in 
the  description  given  in  the  complaint  from  that  given  in  the  adverse  claim  the 
variance  is  immaterial  where  it  appears  that  the  defendant's  claim,  which  is  also 
describi-d  in  the  complaint,  is  wholly  within  the  boundaries  of  plaintiff's  claim* 
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7.  The  court  assnming  Jnmdiction  to  inqmre  whether  the  adyerse  elAim  in  the 
case  at  bar  had  been  framed  in  accordance  with  section  2826  of  the  United  States 
BeTiaed  Statutes,  and  the  regulation  of  the  genera]  land  office,  requiring  thai 
the  plats  filed  in  support  of  an  adverse  claim  must  be  made  from  an  actual 
survey  bj  a  United  States  deputy  surreyor.  Beld,  that  where  application  for  % 
patent  is  made  at  a  time  when  it  is  impossbile  to  secure  a  surrey  of  a  claim 
adverse  thereto,  on  account  of  great  depth  of  snow,  the  adverse  claimant 
might  show  the  nature,  boundaries,  and  extent  of  his  adverse  claim,  aa  nearlj 
as  practicable  from  information  within  his  reach. — IxL 

MOBTGAGES. 

In  respect  to  affidavit  of  good  faith,  see  CoBPORATSom,  1. 
Of  chattels,  see  Chattel  Mobtqages. 

!•  A  mortgage  executed  by  a  pre-emptor  of  public  land  prior  to  the  time  of  mak- 
ing his  final  proofs  is  not  a  grant  or  conveyance  within  the  prohibitory  cUose 
of  section  2262  of  the  Revised  Statutes  of  the  United  States,  providing  thai  any 
grant  or  conveyance  which  the  pre-emptor  may  have  made,  except  in  the  hands 
of  bona  Jide  purchasers  for  a  valuable  consideration,  shall  be  null  and  void. 
(Bom  t.  Buker,  6  Moni  442,  disapproved.)— JVbrrte  v.  Eeaid,  282. 

t.  The  goo^  faith  of  a  mortgagor  of  a  pre-emption  right  prior  to  making  final 
proof  may  be  shown  by  the  purposes  for  which  the  money  was  borrowed. — id, 

MOTION. 

To  vacate  default,  see  Judomsnts,  4,  6,  6,  7. 
Renewal  of,  to  vacate  default,  see  JunaMSNTS,  5. 
Notice  of  withdrawal  of,  see  Judomxntb,  4. 

MOTIVE. 
Writings  explaining,  see  CsiicnrAL  Law,  11. 

MUNICIPAL  COBPOBATIONS. 

1.  The  power  of  an  incorporated  city  to  levy  and  collect  lawful  taxes  in  conformity 
with  the  provirions  of  its  charter  and  lawful  ordinances  passed  thereunder,  was 
not  repealed  either  expressly  or  by  implication  by  the  adoption  of  the  Consti- 
tution or  the  passage  of  the  Revenue  Act  .of  1891.  —Loekey  r.  Walker,  577. 

S.  The  municipal  authorities  of  an  incorporated  city  may  make  a  legal  assessment 
in  electing  to  take  the  assessment  made  by  the  county  and  State  assessing 
authorities  as  the  basis  for  the  levy  of  municipal  taxes  on  property  within  such 
city,  and  the  levy  of  lawful  taxea  thereon  by  such  city  for  munioipsl  purposes 
according  to  the  provisions  of  its  charter  and  ordinances  constitutes  a  legal 
levy.— id. 

8.  The  terms  of  a  ci^  charter  which  provide  that  the  city  council  may  enforce  the 
payment  of  a  tax  levied  for  municipal  purposes  in  any  manner  that  may  be  pre- 
scribed by  ordinance,  not  repugnant  to  the  Constitution  of  the  United  States 
or  the  Organic  Act  of  the  Territory,  are  sufficient  to  authorize  the  city  to  collect 
a  general  tax  levied  upon  real  property  by  direct  sale  of  the  land  on  which 
the  same  was  levied  after  advertisement  thereof,  provided  the  proceedings  pre- 
scribed by  ordinance  in  that  regard  an  not  vepuguftnt  to  the  Oonstttution  and 
general  statutes  of  the  State. —/cf. 

NEGLIGENCE. 

1.  In  an  action  for  damages  against  a  railroad  company  for  the  killing  of  stock,  the 

complaint  alleged  the  negligent  and  careless  running  of  an  engine  and  cars  against 

them  by  the  defendant's  agents.    The  killing  was  admitted,  negligence  denied. 

.  and  contributory  negligence  pleaded  by  defendant.    It  appeared  in  evidence  that 
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defendant,  though  not  required  by  law,  bad  bnilt  and  maintained  a  fence  along 
its  right  of  way,  with  gates  at  the  siding,  where  the  accident  occurred,  for  the 
accommodation  of  its  patrons.  Plaintiff  offered  evidence  in  rebuttal  showing 
that  the  gates  at  the  place  of  accident  were  broken  down  bo  as  to  admit  stock 
upon  the  track,  and  that  his  stock,  which  had  been  turned  oat  upon  the  public 
domain,  had  strayed  through  them  on  to  defendant'^  track  and  right  of  way. 
The  evidence  concerning  the  fence  and  gates  was  introduced  by  each  party  with- 
out objections  from  either.  The  Jury  found  specially  tliat  defendant  was  negli- 
gent, among  other  things,  in  not  keeping  said  gates  closed  and  locked.  Held, 
that  defendant's  objection  that  no  foundation  was  laid  in  the  pleadings  for  the 
introduction  of  such  eyidence,  would  not  be  sustained  on  appeal,  because  such 
evidence  may  have  been  justified  under  the  issue  of  contributory  negligence ; 
and  also  because  the  subject  of  said  fence,  and  the  introduction  of  evidence 
thereon,  was  brought  into  the  case  by  appellant  as  a  matter  for  the  Jury  to  con- 
sider, and  all  such  evidence  was  introduced  thereon  without  objection  or  excep- 
tion by  either  party.  (Di  Wrrr,  J.,  dissenting,  and  for  his  view  of  statement 
of  case  see  bis  opinion.)— JUbifasttfr  v.  Montana  Union  BaUway  Company ^  168. 
In  the  case  at  bar  defendant's  engineer  testified  tliat  his  engine  struck  two 
of  plaintiff's  horses  on  a  slight  curve  in  the  road ;  tliat  the  night  was  dark, 
foggy,  rainy  and  misty;  that  he  was  on  the  right  side  of  the  cab;  that  tlie 
engine  struck  only  two  horses,  and  both  at  the  same  instant;  that  he  saw 
the  horses  about  sixty  feet,  or  two  car  lengths  ahead,  but  could  have  seen 
six  or  seven  car  lengths  ahead  had  the  weather  been  clear;  that  lie  did  not 
have  any  time  to  stop  the  train,  or  sound  the  whistle ;  that  the  headlight  waa 
good  and  air  brakes  fully  equipped.  The  fireman  testified  that  only  two  horses 
were  struck,  and  both  were  struck  at  the  same  instant ;  that  they  were  about 
two  car  lengths  ahead  when  first  seen ;  that  the  engineer  made  no  effort  to  stop- 
the  train  because  he  did  not  have  time,  he  went  over  them  so  quick;  that  the 
night  was  dark,  and  there  was  a  fog  of  ordinary  density ;  that  there  was  a  curve 
in  the  track  at  the  place  of  accident ;  that  there  was  not  time  to  ring  the  bell 
nntil  after  the  horses  were  hit ;  that  the  speed  of  the  train  was  about  thirty-five 
miles  an  hour;  that  in  going  around  the  curve  the  track  could  have  been  seen 
about  one  hundred  and  eighty  feet  ahead  had  the  night  been  clear.  Other  evi- 
dence was  introduced  by  defendant  to  the  effect  that  the  weather  was  stormy, 
rainy,  and  misty.  Testimony  was  offered  by  plaintiff  to  the  eflbct  that  the 
curvature  of  the  track  at  the  place  of  the  accident  was  slight,  and,  notwith- 
standing the  same,  the  track  was  in  plain  and  unobstructed  view  fh)m  either 
direction,  and  that  fact  was  not  disputed ;  that  early  in  the  morning  following 
there  was  no  visible  signs  of  mist  having  fallen,  or  dampness  on  the  ground  or 
vegetation  at  the  place  of  the  accident,  as  observed  by  those  threshing  grain  in 
adjoining  fields.  A  passenger  on  the  train  in  question  testified  that  he  left  it 
at  about  four  miles  from  the  place  of  the  accident,  and  observed  while  walking 
home  that  the  weather  was  clear,  neither  dark,  nor  stormy,  nor  foggy,  at  the 
place  where  he  left  the  train,  but  could  not  state  the  condition  of  the  weather 
exactly  at  the  place  of  the  accident.  The  engineer  of  a  freiglit  train,  which  had 
paired  over  the  road  about  three  quarters  of  an  hour  bef<fte,  reported  the 
weather  dear  at  the  place  of  striking  the  horses,  but  testified  at  the  trial  tliat 
tlie  weather  was  stormy  and  misty.  It  appeared  from  the  testimony  of  the  fire- 
man and  engineer,  that  said  horses  were  up  and  moving  when  the  train  ai>- 
proached,  and  also  appeared,  beyond  reasonable  doubt,  that  said  passenger  train 
struck  four  horses  at  the  time  in  question ;  that  the  distance  from  where  the 
first  horse  was  found  to  the  last  one  was  over  eight  hundred  feet,  and  the  dis- 
tance between  the  first  horse  and  the  second  horse,  as  found,  was  more  than  five 
hundred  feet,  and  they  were  all  so  mangled,  cat,  and  broken  in  their  limbs  and 
liodies  that  they  oould  not  reasonably  be  presumed  to  have  moved  from  the 
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places  where  they  fell  after  being  stnick.  Held,  that  the  evidenee  mm  miAoIeiil 
to  support  a  finding  by  the  Jnry  that  there  was  negligence  on  the  part  of  defend- 
ant's engineer,  in  that  he  made  no  effort  to  stop  the  train,  or  frighten  the 
animals  from  the  track  before  striking  them.  (Ds  Wm,  J.,  dissenting,  and  for 
his  view  of  the  evidence  see  his  opinion.) — IcU 

8.  An  instruction  in  the  case  at  bar  that  it  was  "  the  duty  of  the  engineer  to 
Iraep  a  look  out  for  obstructions  on  the  track,  and  to  use  all  appliances  at  his 
command  to  avoid  accident ;  that  if  he  failed  to  see  an  animal  when  he  should 
see  it,  and  thereby  injured  it,  or  if,  seeing  it,  he  does  not  use  the  appliances 
at  his  command  to  avoid  injuring  it,  then  the  company  is  liable,"  is  not 
objectionable  as  being  too  general,  where  the  evidence  was  conflicting  as  to 
whether  the  weather  was  clear  or  foggy  at  the  place  of  accident,  and  the 
engineer  had  neither  made  any  effort  to  stop  the  train  nor  to  frighten  the 
animals  from  the  track.  —  Id. 

4.  The  owner  of  stock  killed  by  locomotive  is  not  guilty  of  contributory  negli- 
gence in  turning  them  out  to  graze  on  the  public  domain  in  the  vicinity  of  the 
railroad.— /d.  , 

6.  In  actions  for  damages  for  personal  injuries  occurring  through  negligence,  the 
question  of  negligence,  if  a  fairly  disputed  question  of  fact,  must  be  resolved  by 
the  jury,  but  if  it  is  perfectly  clear  from  the  evidence  that  there  was  no  negli- 
gence, the  matter  is  for  the  court.  —  Berg  r.  Boston  and  Montana  Con»oHdated 
Copper  and  SUver  Mining  Company^  212. 

6.  It  appeared  in  the  case  at  bar  that  plaintiff  was  working  a«  a  laborer  under 
defendant's  foreman  in  a  quarry,  and  was  handling  rock  thrown  down  by 
blasting,  but  was  not  engaged  in  the  blasting  department  of  the  labor,  and 
was  not  chargeable  with  the  duty  of  knowing  matters  connected  therewith; 
that  a  fuse  was  fired  to  a  charge  of  three  kegs  of  powder,  and  plaintiff  with 
the  foreman  and  the  rest  of  the  crew  retired  to  a  place  of  safety,  and  after 
waiting  ten  or  twelve  minutes  without  an  explosion  the  foreman  said,  "I 
guess  the  blast  is  dead;  we  might  as  well  turn  out  and  go  to  work;"  that 
plaintiff  after  starting  to  return  to  work  was  injured  by  an  explosion  of  the 
blast.  Heldt  that  there  was  sufScient  evidence  of  defendant's  negligence  to  go 
to  the  Jury,  and  the  granting  of  ib  nonsuit  was  error.    {KeUey  v.  Cable  Co,  7 

Moni  70,  cited.}— i<f. 

7.  A  person  in  attempting  to  cross  a  city  street  is  bound  to  exercise  reasonable  can 
and  caution,  and  it  is  the  duty  of  a  street  railway  company  to  so  run  its  cars  as 
to  avoid,  by  the  exercise  of  ordinary  prudence  and  caution,  injury  to  pedestrians. 
—  Wall  V.  St.  Helena  Street  liailway  Company,  41. 

8.  A  street  railway  company  is  liable  for  injuries  to  a  pedestrian  occasioned  by  the 
want  of  attention,  carelessness,  or  negligence,  and  which  are  not  simply  the 
result  of  an  accident  which  could  not  have  been  foreseen  by  the  exercise  of 
ordinary  and  reasonable  care  and  prudence.  —  Id, 

9.  Plaintiff  in  attempting  to  cross  the  track  of  a  street  railway  was  struck  by 
the  pole  of  an  approaching  car,  knocked  down  and  dragged  thirty  or  forty 
feet.  While  held  between  the  scraper  and  the  wheel  bystanders  raised  the 
end  of  the  car  to  remove  plaintiff,  but  were  compelled,  by  a  movement  of  the 
horses,  to  drop  it  before  plaintiff  was  rescued,  whereby  he  sustained  danger- 
ous injuries.  It  appeared  that  plaintiff's  view  of  the  track  was  obstructed 
by  other  vehicles;  that  the  driver  was  a  boy  of  fifteen  and  a  half  yca^^ 
lacking  strength  needful  for  his  employment ;  that  the  speed  of  the  car  was 
greater  than  that  allowed  by  ordinance;  that  a  competent  driver  under  the 
drcnmstances  could  have  stopped  the  car  within  fifteen  feet,  and  within  leao 
diHtance  had  the  speed  of  the  car  been  within  the  limit  of  the  city  ordinance. 
IJeld,  that  under  the  facts,  the  negligence  of  the  defendant  and  oontribntoiy 
negligence  on  the  part  of  plaintiff  were  questions  for  the  jury,  and  a  vordicft  for 
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plaintiif  wcmld  not  be  dlstarbed.    (De  Witt,  J.,  disBenting  uid  plaoing  » 
different  oonstruotion  upon  the  facts,  as  to  which  see  his  opinion.)— Jd. 

NEGOTIABLE  dNBTBUMENTS. 
Oo-defendantB  in  actions  on,  see  Pabtxss,  1. 

1.  A  complaint  in  an  action  on  a  note,  appearing  on  its  face  to  be  barred  by  limit- 
ation, which  alleges  the  indorsement  on  the  note  of  the  receipt  of  a  certain  sum, 
without  a  direct  averment  that  the  maker  had  paid  any  sum  thereon,  is  bad  on 
demurrer,  but  such  defect  ia  cured  by  answering  over,  and  a  trial  of  the  issue 
framed  by  a  denial  of  the  payment  purported  by  the  indorsement. — Murphy  y, 
I'helps,  531. 

2.  When  the  holder  of  a  note  receives  from  the  maker  thereof  a  drsft,  properly 

indorsed,  with  the  understanding  that  he  will  collect  the  same  and  credit  the 

payment  on  the  note,  he  is  bound  to  allow  the  credit,  unless  upon  the  fiulure  of 

tiie  drawee  to  pay  the  draft  he  give  due  notice  of  its  dishonor  to  his  indorser.— 

JUL 

NEW  TRIAL. 

See  Apfeaii,  5,  6,  8. 

1.  Where  there  is  a  direct  and  substantial  conflict  in  the  testimony,  and  there  Is 
evidence  to  support  the  verdict,  which  was  for  a  larger  sum  than  was  shown  by 
defendants  to  be  due  plaintiff,  and  a  smaller  sum  than  claimed  by  plainti£^  an 
order  denying  plaintiff's  motion  for  a  new  trial  will  not  be  disturbed  on  appeal. 
^(yDonneU  v.  BenneU,  242. 

2i  When  a  witness  testifies  contrary  to  that  which  the  party  calling  him  expected 
it  is  not  such  accident  and  surprise  as  will  warrant  the  court  in  granting  a  new 
trial  when  such  party  was  as  fully  prepared  to  attack  the  testimony  of  the  wit- 
ness on  the  former  trial  as  he  would  be  on  a  new  triaL — Id, 

» 
NEWSPAPER. 

Reports,  opinions  based  on,  disqualifying  juror,  see  Cbixinal  Law,  18. 

NONSUIT. 

In  actions  for  negligence,  see  NsazjaxNCDS,  6,  9« 

Where  a  motion  for  a  nonsuit  is  made  upon  the  ground,  among  others,  that  plaint- 
iff's pleadings  failed  to  state  a  cause  of  action,  such  ground  will  be  disregarded 

where  no  particular  defects  in  the  pleadings  are  specified  in  the  motion. 

Wright  v.  Fire  Iruurance  Company,  474. 

PARTIEB. 

In  an  action  upon  a  promissory  note,  made  between  former  partners,  providing  that 
it  is  to  be  subject  to  all  defenses  which  the  maker  may  have  against  the  payee 
on  account  of  any  debts  of  the  firm,  which  the  maker  may  be  compelled,  or 
become  liable  to  pay,  where  the  complaint  alleges  that  the  maker  resists  pay- 
ment on  the  ground  of  an  outstanding  liability  of  the  firm,  but  that  no  such 
liability  exists,  the  parties  to  whom  the  maker  claims  liability  are  proper  parties 
defendant  under  section  16  of  the  Oode  of  Civil  Prooeduie.— J7o«Aiiis  y« 
ITcGirl,  563. 

PARTNERSHIP. 

In  an  action  for  the  dissolution  of  an  alleged  copartnership  and  an  aoooonting, 
plaintiff  testified  that  more  than  three  years  previous  to  the  time  when  he  with- 
drew from  the  alleged  firm,  he  and  defendant  had  mutually  agreed  to  thereafter 
enter  into  ft  copartnership ;  that  from  the  time  of  such  conversation  to  the  time 
of  plaiutiiTs  withdrawal  there  was  no  mention  of  a  partnership ;  that  the  deftmd- 
ant  had  purchased  the  stock  for  the  businesB  which  was  conducted  in  his  name ; 

YoL.  XIL— 40. 
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that  the  books  were  kept  bj  plaintiff,  and  the  bnsineM  managed  by  plaintiff  and 
defendant;  that  defendant  had  sole  charge  of  the  money  and  kept  the  bank 
•ocoont ;  that  plaintiff  apon  withdrawing  from  the  business  had  accepted  and 
cashed,  without  objection,  a  check  from  defendant  upon  which  was  marked  "  for 
wages  in  full  to  date."  The  testimony  of  defendant  in  denial  of  the  existence  of 
a  partnership  was  corroborat«d  by  plaintiff  as  to  eyei-j  material  fact  except  as  to 
the  first  conversation  testified  to  by  plaintiff,  and  defendant  denied  that  con- 
yersation  in  his  testimony.  The  conduct  of  plaintiff  during  his  connection  with 
the  business  for  more  than  three  years  contradicted  his  testimony  to  the  effect 
that  he  was  a  partner,  ffeld,  that  the  evidence  was  insufficient  to  juiitify  a 
verdict  that  a  copartnership  bad  been  formed  and  existed  between  plaintiff  and 
defendant.  — Arnold  t.  Sinclair,  2id. 

PABT  PAYMENT. 

Eflbot  of,  to  romoTe  parol  contract  from  operation  of  the  Statute  of  Frauds,  see 

Equity,  2. 

PHYSICIANS  AND  SUBGEONS. 

1.  The  board  of  medical  examiners  are  authorized  by  the  Act  of  February  28, 1889 
(16  Sess.  p.  175),  regulating  the  practice  of  medicine,  to  require  a  graduate  of 
a  medical  school,  who  commences  the  practice  of  medicine  within  the  State  after 
the  passage  of  the  act,  to  submit  to  and  successfully  pass  an  examination  as  a 
condition  precedent  to  the  issuance  of  a  permanent  certificate.  {State  ex  reL 
NarcmBS  y.  Board  of  Medical  Examinert,  10  Mont.  1G2,  approved. )  — Craig 
y.  Board  of  Medical  jExaminerSt  203. 

2.  A  statute  regulating  the  practice  of  medicine,  and  providing  for  the  examina> 
tion  and  issuing  of  oertificatee  to  persons  desirous  of  practicing  the  same,  cannot 
be  deemed  to  create  unjust  discrimination,  and  to  be  unconstitutional  because  it 
exempts  graduates  of  medical  schools,  who  were  practicing  medicine  within  the 
State  at  the  time  of  its  enactment,  from  the  necessity  of  passing  an  examina- 
tion before  receiving  a  certificate,  and  requires  such  examination  from  all 
graduates  of  medical  schools  who  commence  the  practice  of  medicine  within  the 
State  after  the  enactment  of  the  law.  Such  legislation  is  not  repugnant  to  sec- 
tion 2  of  article  iv.  of  the  United  States  Constitution,  nor  in  conflict  with  seo- 
tlon  1  of  the  fourteenth  amendment  thereto.— Id. 

PLEADING. 

1.  A  complaint  in  an  action  for  the  cancellation  of  a  deed  and  bill  of  sale,  and  to 
declare  a  trust,  which  alleges  that  the  property  in  question  was  purchased  with 
the  money  of  the  plain tifl^  and  that  defendant  at  all  times  since  the  same  was 
conveyed  to  him  held  the  same  solely  as  trustee  for  plaintiff;  that  such  prop- 
erty was  purchased  out  of  the  earnings  and  money  of  the  plaintiff,  who  per- 
mitted the  title  to  be  taken  in  the  name  of  the  defendant,  and  that  all  the 
moneys  which  defendant  had  at  the  time  of  the  execution  of  the  conveyances 
were  the  moneys  of  the  plaintiff,  had  and  held  by  defendant  as  her  agent  and 
trustee,  and  out  of  which  all  the  property  in  question  was  purchased  and  paid 
for,  states  facts  sufficient  to  create  a  resulting  trust. — Matter  y.  Buyck,  S54. 

2.  In  an  action  to  quiet  title  to  a  water  right,  the  purpose  for  which  plaintiff  appro- 
priated the  water,  the  character  and  extent  of  the  use,  and  the  amount  necessary 
are  sufficiently  stated  where  the  complaint  alleges  in  substance  that  plaintiff  is 
the  owner  and  in  the  actual  possession  of  certain  lands,  all  of  which  require 
water  for  the  purpose  of  growing  agricultural  crops;  that  prior  to  the  acts  of- 
the  defendants  complained  of,  plaintiff  diverted  and  appropriated  two  hundred 
inches  of  the  water  to  and  upon  his  lands,  '*  iDd  used  and  employed  tha  game 
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'upon  the  said  lands  for  agricultural  purposes  eyer  Binoe,  ftrom  year  to  year, 
unintorruptedly,  down  to  and  until  the  time  of  the  wrongs  and  giierances 
hereinafter  complained  of;"  that  on  a  certain  date  defendauts  trespaBBed  on 
plaintiff's  rights  and  haye  taken  said  waters,  "  all  of  which  he  then  needed,  and 
required  for  agricultural  uses  upon  said  lands."  (Fabian  r,  CoUina,  2  Mont 
510,  oiteA,)—8akutar  y.  Smart,  895. 

8.  The  proyision  of  section  98  of  the  Code  of  Oiyil  Procedure  that  where  a  defense 
to  an  action  is  founded  upon  a  written  instrument,  and  a  copy  thereof  is  con- 
tained in  the  answer,  or  annexed  thereto,  its  genuineness  and  due  execution  are 
deemed  admitted  unless  the  plaintiff  file  and  serve  upon  the  defendant  an  alB- 
dayit  denying  the  same,  is  not  rendered  inapplicable  because  the  Code  of  Ciyil 
Procedure  also  provides  for  a  replication  by  which  the  plaintiff  may  deny  new 
matter  contained  in  the  answer.  —  TeUig  y.  Boesman,  40^ 

4.  Where  an  attack  is  made  upon  a  written  instrument  as  fraudulent  and  void, 
by  the  averment  in  the  complaint  of  facts  outside  of  the  instrument,  which  if 
proved  would  establish  the  charge,  and  the  answer  denies  such  facts  and  exhibits 
a  copy  of  the  writing  attacked,  neither  the  action  nor  defense  is  based  upon  the 
written  instrument,  but  upon  the  facts  dehor$  the  instrument  by  which  its 
good  faith  is  respectively  attacked  and  defended,  and,  therefore,  not  within 
section  98  of  the  Code  of  Civil  Procedure,  providing  when  the  genuineness  and 
due  execution  of  a  written  instrument  upon  which  a  defense  is  founded  is 
deemed  admitted.—  Id, 

ft.  A  complaint  in  an  action  to  set  aside  a  tax  sale  of  lands  sold  for  a  certain  sum, 
a  portion  of  which  is  claimed  to  be  excessive  as  embracing  an  item  of  personal 
tax,  is  not  demurrable  as  ambiguous  or  uncertain  in  failing  to  state  the  excess- 
ive portion  where  the  precise  amount  can  be  ascertained  by  computation. — 
Ward  V.  Gormnissioners  of  Gallatin  County,  28. 

6.  In  an  action  on  a  criminal  recognizance  the  complaint  need  not  ayer  that  a 
demand  for  payment  was  made  on  the  sureties.  —  State  v.  Biesman,  11. 

7.  Where  the  defendant  was  sued  as  a  corporation  when  it  was  in  fact  a  limited 
copartnership,  a  denial  that  "defendant  is  or  ever  was  a  corporation,  organized 
and  existing  under  the  laws  of  England,"  is  pregnant  with  the  admission  that 
defendant  ia  a  corporation,  and  raises  no  issue.  —  Wright  v.  Fire  Insurance 
Company,  474. 

8.  In  an  action  for  conversion  brought  by  a  mortgagee  of  chattels,  against  an  offi- 
cer who  has  seized  them  under  an  attachment,  the  yalue  of  the  property  con- 
verted must  be  alleged  and  proved. — Bocfieleau  v.  Boyle,  590. 

9.  A  complaint  in  an  action  on  a  note,  appearing  on  its  face  to  be  barred  by  limit- 
ation, which  alleges  the  indorsement  on  the  note  of  the  receipt  of  a  certain  sum, 
without  a  direct  averment  that  the  maker  had  paid  any  sum  thereon,  is  bad  on 
demurrer,  but  such  defect  is  cured  by  answering  over,  and  a  trial  of  the  issue 
framed  by  a  denial  of  the  payment  purported  by  the  indorsement.— Jfurp%  y. 
Pkelpa,  581. 

10.  In  an  action  upon  a  promissory  note,  made  between  former  partners,  providing 
that  it  is  to  be  subject  to  all  defenses  which  the  maker  may  have  against  the 
payee  on  account  of  any  debts  of  the  firm,  which  the  maker  may  be  compelled, 
or  become  liable  to  pay,  where  the  complaint  alleges  that  the  maker  resists 
payment  on  the  ground  of  an  outstanding  liability  of  the  firm,  but  that  no 
such  liability  exists,  the  parties  to  whom  the  maker  claims  liability  are  proper 
parties  defendant  under  section  16  of  the  Code  of  Civil  Procedure.  —Eoakina  v. 
McGirl,  563. 

11.  In  an  action  to  determine  the  priority  of  water  rights,  and  to  obtain  an  injunc- 
tion restraining  defendant  from  diverting  the  waters  of  a  creek,  an  answer 
which  pleads  in  effect  that  the  creek  in  question  is  not  a  running  stream  during 
the  irrigating  season,  and  that  during  such  season  none  of  the  waters  flowing 
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into  said  creek  at  defendant's  ranch  conid,  in  the  course  of  its  natnraf  flow* 
reach  plaintiff's  ranch  fifteen  miles  below,  states  a  good  defense.  —  Baymand 
▼.  WimsHte,  561. 

12.  In  an  action  upon  an  adverse  claim  it  is  not  necessary  that  it  be  alleged  in  the 
complaint  that  the  action  was  brought  in  respect  to  the  property  mentioned  in 
the  adverse  claim.  —  Hoffman  y.  Beeclier,  489. 

18.  It  appeared  fh>m  the  complaint  in  an  action  to  yacate  a  judicial  sale,  that  the 
proceedings  up  to  the  time  of  the  sale  were  regular,  and  that  the  sale  occurred 
in  the  presence  of  plaintiff.  It  was  alleged,  however,  that  while  the  sale  waa 
taking  place  it  was  asserted  that  the  sale  was  a  mere  formality,  wherel^  plalni> 
iff  and  others  were  induced  to  believe  that  the  sale  was  not  intended  to  be 
genuine ;  that  it  was  rumored  that  plaintiff's  title  was  imperfect,  and  that  such 
rumor  obtained  credence,  and  by  reason  thereof  tlie  property  sold  for  an  inade- 
quate price.  Plaintiff  did  not  allege  ftom  whom  the  assertions  emanated,  or 
that  he  made  any  inquiry  as  to  their  source,  or  attempted  to  refute  them.  It 
was  also  alleged  that  prior  to  the  expiration  of  the  period  for  redemption, 
plaintiff  applied  to  the  sheriff  for  a  list  of  his  property  theretofore  sold,  and 
which  was  subject  to  redemption,  and  received  a  list  which  omitted  the  land  in 
question,  and  thereby  plaintiff  was  further  misled  to  believe  that  said  sale  was 
not  gennine.  It  did  not  appear  that  plaintiff  made  inquiry  as  to  the  reaaon  for 
such  omission,  or  sought  counsel  concerning  it.  Htld,  that  the  complaint  failed 
to  state  a  cause  of  action.— JRuss^U  v.  Pew,  609. 

POLICE  POWER. 

With  respect  to  regulating  the  practice  of  medicine,  see  Opunox  nr  Craig  ▼•  Board 

of  Medical  ISxaminers,  211. 

POLICY. 
*  Of  flre  insurance,  see  Ikbuiukob. 

PRE-EMPTION  CLAIM. 
See  MoATQAOBs,  1,  2. 

PROBATE  LAW. 
Bee  Insamitt. 

1.  The  administration  of  the  estate  of  a  decedent  is  not  a  subject  of  oonoorrent 
jurisdiction  by  the  courts  of  different  counties  which  constitute  separate  and 
distinct  judicial  districts.  —  State  ez  rel.  Spalding  y.  Benton,  66. 

2.  A  writ  of  prohibition  will  not  lie  to  arrest  the  proceedings  of  an  inferior  ooort 
in  the  admiuistration  of  an  estate,  unless  it  clearly  appears  that  such  proceed- 
ings are  without,  or  in  excess  of,  the  jurisdiction  of  such  inferior  court.  —  Id. 

8.  Petition  for  the  administration  of  a  decedent's  estate  was  made  to  the  court  of 
the  county  in  which  he  died  and  left  property,  and  thereafter  a  similar  petition 
was  made  to  the  court  of  another  county  where  he  also  left  property,  and  which 
latter  court  appointed  an  administrator.  The  court  of  the  county  of  deced- 
ent's death,  disregarding  the  prior  appointment  of  an  administrator  by  the 
court  of  such  other  county,  which  fact  was  properly  presented  to  it  at  the  time 
of  the  hearing  of  the  petition,  also  appointed  an  administrator.  The  adminis- 
trator first  appointed  applied  to  this  court  for  a  writ  of  prohibition  to  restrain 
the  court  of  the  latter  county  from  exercising  jurisdiction  over  decedent's  estate. 
The  evidence  upon  which  the  orders  of  the  several  courts  were  made  in  deter- 
mining the  jurisdictional  fact  of  decedent's  residence  at  the  time  of  his  death 
was  not  before  this  court  on  the  application  for  the  writ.  Held,  not  a  proper 
case  for  the  issuance  of  a  writ  of  prohibition,  in  that :   (1)  It  was  not  apparent 
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from  fhe  record  that  fhe  court  of  the  ooimtj  of  decedent's  death  was  without 
Jurisdiction  to  grant  administration;  and  (2)  the  parties  aggricTed  by  the 
appointment  of  the  last  administrator  had  an  adequate  remedy  by  appeal. 
<Ps  Witt,  J.,  dissenting.)— /<<• 

PBOHIBITION. 

To  restr&in  probate  proceedings,  see  Probate  Law,  2,  8L 
To  restrain  canvassing  of  election  returns,  see  Elections,  1* 

PUBLIC  LANDS. 
Mortgage  by  pre-emptor  of,  see  Mobtoages,  1,  2. 

QUIET  TITLE. 
Actions  to,  with  respect  to  water  rights,  see  Wateb  Biohib. 

RAILBOAD  COMPANIES. 
Uability  for  negligence,  see  Nsouoenob,  1,  2,  8, 1. 

RECOGNIZANCE. 

Criminal,  liability  of  sureties,  see  Cbimih al  Law,  1,  6. 
Criminal,  complaint  in  action  on,  see  Pleading,  6. 

BES  JUDICATA. 
Decision  on  motion  to  yacate  default,  see  Jddguxntb,  6 

BULEB. 
Of  Supreme  Court,  see  Appeal,  10. 

BALES  OF  BEALTT. 

Parol  contract  for,  see  Equrrr,  1. 

The  deposit  of  a  deed  in  bank  by  the  yendor  of  lands,  under  an  agreement  with  the 
yendee,  that  it  is  to  be  deliyered  to  him  upon  payment  of  the  purchase  price,  if 
fhe  title  be  satisfactory,  does  not  constitute  a  delivery  by  the  yendor,  or  accept- 
ance by  the  vendee,  and  the  vendor  cannot  maintain  action  for  the  price  upon 
the  failure  of  the  vendee  to  make  the  payment. — Eelm  y.  KleinschmicUt  686. 

SCHOOL  DISTRICT. 
Mandamus  to  compel  levy  of  tax  to  pay  Judgment  against,  see  Taxation,  6. 

SIDEWALK 
Use  of,  bj  telephone  companies,  see  Telephohz  Cokpaioes,  1, 2,  8. 

SPECIAL  YENIBE. 
See  JuBOBS. 

BPECISTC  PEBFORMANCE. 
Bee  Equitt,  1,  2. 

STATUTE  OF  FBAUDS. 
SeeEQTirx,  2. 
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statute  of  limitations. 

In  actionB  on  promissory  notes,  see  Neootiablb  IsfSTBxmxNTB,  1« 

BTATUTOBT  OONSTBUCTION. 

Of  Btatnte  regnlating  practice  of  medicine,  see  Physioians  ahd  Suboeomb,  1.  2. 
Of  statute  creating  mechanic's  liens,  see  Mechanio's  Lmr,  2,  8,  4,  6. 
Of  statute  requiring  issues  of  fact  to  be  tried  to  a  jury,  see  Eqtjiti,  3. 
Of  statute  conferring  certain  powers  on  clerks  of  District  Courts,  in  Taoation,  see 
Iksanitt,  4. 

SUMMONS. 
Sufficiency  of,  to  support  default  judgment,  see  Jxtdgmsnts,  2. 

SURETY. 
On  criminal  recognizance,  liability  of,  see  Obucinal  Law,  15. 

SURYEY. 
Of  mining  claim  for  adyerse,  see  MncEs  and  MniXHa,  7« 

TAXATION. 
Levy  and  collection  of  taxes  by  cities,  see  Municipal  Cobpobationb. 

1.  A  complaint  in  an  action  to  set  aside  a  tax  sale  of  lauds  sold  for  a  certain  sum, 
a  portion  of  which  is  claimed  to  be  excessive  as  embracing  an  item  of  personal 
tax,  is  not  demurrable  as  ambiguous  or  uncertain  in  failing  to  state  the  excess^ 
ive  portion  where  the  precise  amount  can  be  ascertained  by  computation. — 
Ward  V.  Commissioners  of  (/aUcUin  County,  23. 

2.  The  omission  of  the  dollar  mark  from  the  figures  contained  in  the  colomn  of 
values  in  an  assessment  roll  is  an  informality  which  does  not  vitiate  the  asaess- 
ment,  where  the  meaning  of  the  numerals  is  indicated  by  the  position  of  the 
figures  or  other  facts.  —  id, 

8.  Where  the  complaint  in  such  case  alleged  tliat  plaintifb'  zeal  estate  ooncbted 
of  two  distinct  parcels,  but  did  not  aver  that  they  so  returned  the  same  in 
their  list  to  the  assessor,  they  cannot  be  heard  to  complain  that  the  property  was 
listed  as  a  whole.  Plain tifib  could  liave  obtained  an  adequate  remedy  on 
account  of  such  irregularity  by  appearing  before  the  board  for  the  conectioo 
of  the  assessment  roIL  {Northern  Facijic  R,  B,  Co.  v.  FaUerso^  10  Mont 
90,  cited.)— id. 

4.  Under  the  statutes  in  force  in  1889  the  county  treasurer  as  collector  of  taxes 
was  not  required  to  seize  and  sell  the  personal  property  of  a  delinquent  tax* 
payer,  or  to  sue  for  the  tax,  before  proceeding  to  sell  the  real  estate  assessed  to 
such  delinquent. — Id, 

6.  The  statutes  in  force  in  1889,  regulating  taxation,  contemplated  the  assessment 
of  each  distinct  parcel  of  real  estate  separately,  and  created  a  direct  lien  on  each 
parcel  only  for  the  tax  levied  thereon,  and  the  lands  of  a  delinquent  tax-payer 
were  not  chargeable  thereunder  with  a  direct  lien  for  a  personalty  tax.  —  id. 

6.  Under  the  Constitution  and  statutes  of  this  State,  relating  to  revenue  and 
schools,  the  commissioners  of  a  county  have  power  to  levy  a  tax  on  the  taxable 
property  of  a  school  district  within  their  county,  to  satisfy  a  judgment  against 
the  trustees  of  such  district,  where  the  funds  under  the  control  of  such  dis- 
trict are  insufficient  to  pay  the  same,  and  mandamus  will  lie  to  compel  such 
levy  without  a  statute  expressly  authorizing  county  commissioners  to  make  an 
assessment  for  such  purposes.  — iSto(0  ex  rei.  Shapley  y,  Commissionsrs  of 
YeUowstons  County,  503. 


Vendob  and  Purchaseb.  631 

7.  The  board  of  county  oommisBioners  are  respoDsible  for  the  correctness  of  tlie 
asseBsmeut  roll,  which  record  shoald  contain  the  information  essential  to 
enable  the  board  to  levy  a  8X>ecial  tax  upon  the  property  of  a  school  district, 
and  it  is  therefore  no  defense  to  an  application  for  a  writ  of  mandate  command- 
ing tlie  levy  of  a  special  tax  to  satisfy  a  judgment  against  the  trustees  of  a  dis- 
trict, that  the  amount  of  taxable  property  within  such  district  ouuiot  be 
ascertained  from  an  inspection  of  the  assessment  rolL  —  I<L 

TELEPHONE  COMPANIES. 

1«  In  an  action  to  restrain  by  injunction  the  erection  of  a  telephone  pole  in  a  street 
upon  the  edge  of  the  sidewalk  in  front  of  plaintiff's  lot,  an  averment  in  the 
complaint  that  since  the  entry  of  the  town  site  that  portion  of  the  street  or  side- 
walk upon  which  defendant  proposed  to  erect  a  pole  was  cut  off  from  plaintiff's 
lot  by  their  predecessors  in  interest  for  street  purposes,  and  for  the  benefit  of 
their  property,  is  insufficient  to  show  title  in  fee  to  the  portion  of  the  side- 
walk in  question,  in  the  absence  of  any  averment  showing  that  such  portion 
had  been  cut  off  since  the  oonyeyance  of  the  lot  to  plaintiff's  predecessors  by 
the  toim-site  trustee,  and  therefore  plaintiff  could  not  prevent  such  use,  in  that 
it  imposed  an  additional  servitude  upon  an  easement  granted  by  their  prede- 
cessors in  iniereai, —Henshfleld  r.  Bocky  Mountain  BeU  TMlepfume  Gompafty, 
102. 

2.  The  erection  of  telephone  poles  to  a  reasonable  extent  in  the  streets  of  a  city  is 
within  thenises  to  which  the  streets  may  be  lawfully  put  when  such  use  is  sanc- 
tioned by  the  doly  authorized  municipal  agents. — Id. 

8.  The  grant  in  a  city  charter  of  power  to  license,  tax,  and  regulate  telephone  com- 
panies carries  wiOi  it  the  power  to  grant  such  companies  the  right  to  ereet  and 
maintain  poles  in  the  street. — Id, 

TOWN  BITES. 

Bight  to  erect  telephone  poles  on  sidewalk,  see  Telephokb  Coxpakixb,  1,  2, 8. 

1.  An  original  claimant  of  a  lot  in  a  town  site,  entered  according  to  the  Act  of  Con- 
gress of  March,  1867  (g  2387,  U.  8.  Bev.  Stats.}*  and  the  territorial  legislatLon 
relating  thereto  (Sess.  Laws,  1867),  was  entitled  to  receive  a  deed  therefor  from 
the  probate  judge,  in  whom  title  was  vested  as  trustee,  only  after  the  town  site 
had  been  surveyed  into  blocks,  lots,  streets,  and  alleys,  and  a  plat  of  such  survey 
filed  in  the  office  of  the  county  recorder,  after  which  filing  the  streets  and  alleys 
designated  in  such  plat  remained  dedicated  to  public  use  forever,  and  therefore 
such  claimant  acquired  no  title  in  fee  to  any  portion  of  a  street  or  alley  upon 
which  his  lot  abutted.  -^Hershfield  v.  Bocky  Mountain  BeU  Tel^hone  Company, 
102. 

TBESPASS. 

Ai  provocation  for  an  assault,  see  Cbdcxnal  Law,  H, 

TBUST. 
Besulting,  see  Equttt,  i. 

UNDEBTAKING. 
On  appeal,  sufficiency  of,  see  Appsal,  9» 

YABIANOE. 
Between  cmnplalnt  and  adverse  claim,  see  Mans  avd  MnnKO,  6>  6« 

YENDOB  AND  PUBOHASEB. 
Bee  Salbs  oy  Bsaltt,  !• 


C32  Water  Rights 

WAIVER. 
Of  premature  oommencement  of  Mtioiii  tee  Aonoim,  1« 

WARRANTS. 
Of  MiflBuaU  County,  see  Coukties,  1,  2. 

WATER  RIGHTS. 

1.  Where  an  appropriation  of  the  watera  of  a  atream  for  irrigating  {iurposeB  was 
actually  made  by  the  plaintiff  in  the  year  1880,  and  the  water  used  continuously 
ever  ainoe,  but  no  record  of  the  appropriation,  aa  required  by  section  1258,  fifth 
division  of  the  Compiled  Statutes  (Act  of  March  12, 1885),  was  made  uutil  1891, 
auoli  water  right  is  superior  to  one  acquired  and  recorded  by  the  defendant  in 
1889,  as  under  the  proviso  of  said  section  1258,  "a  failure  to  comply  with  the 
requirements  of  this  section  may  in  nowise  work  a  forfeiture  of  such  heretofore 
acquired  rights,  nor  preyent  any  such  claimant  from  eatablishing  such  rights 
in  the  courts."— /SaZoaar  t.  Umart,  896. 

2.  In  an  action  to  quiet  title  to  a  water  right,  the  purpose  for  which  plaintiff  appro- 
priated the  water,  the  character  and  extent  of  ttie  use,  and  the  amount  necessary 
are  sufficiently  stated  where  the  complaint  alleges,  in  subatance,  that  plaintiff  is 
the  owner  and  in  the  actual  possession  of  certain  lands,  all  of  which  require 
water  for  the  purpose  of  growing  agricultural  crops ;  that  prior^to  the  acts  of 
the  defendants  complained  of,  plaintiff  diverted  and  appropriated  two  hundred 
inches  of  the  water  to  and  upon  bis  lands,  "  and  used  and  employed  the  same 
upon  the  said  lands  for  agricultural  purposes  ever  since,  from  year  to  year, 
uninterruptedly,  down  to  and  until  the  t^me  of  the  wrongs  and  grievaooea 
hereinafter  complained  of;"  that  on  a  certain  date  defendants  trespassed  on 
plaintiff's  rights  and  have  taken  said  waters,  "all  of  which  he  then  needed  and 
required  for  agricultural  uses  upon  said  lands."  (F<ibin  y.  ColtinM,  2  Mont. 
510,  cited.)— /ci. 

8.  In  an  action  to  determine  the  priority  of  water  rights,  and  to  obtain  an  injunc- 
tion restraining  defendant  from  diverting  the  waters  of  a  creek,  an  answer  which 
pleads  in  effect  that  the  creek  in  question  is  not  a  running  stream  during  the 
irrigating  season,  and  that  during  such  season  none  of  the  watera  flowing  into 
said  creek  at  defendant's  ranch  could,  in  the  course  of  its  natural  flow,  reach 
plaintiff's  ranch  fifteen  miles  below,  states  a  good  defense.— JBaymonct  y. 
Wimsette,  651. 

1.  In  such  case  a  finding  that  defendant,  though  a  Junior  appropriator,  was  entitled 
to  the  use  of  certain  waters  of  the  creek  in  question  which  would  not,  if  allowed 
to  remain  in  the  creek,  reach  plaintiff's  point  of  diversion  during  the  irrigating 
season,  is  amply  supported  by  evidence  that  said  creek  did  not  constitute  a  run- 
ning stream,  but  that  the  waters  thereof  during  the  irrigating  season  of  each 
year  sank  into  the  ground  at  a  point  three  miles  below  defendant's  ranch,  and 
from  that  point  to  a  point  one  mile  below  plaintiff's  ranch,  a  distance  of  fifteen 
miles,  the  channel  of  the  creek  was  dry  in  places,  and  no  water  flowed  therein. 
—  Jd. 

5.  A  prior  appropriator  may  insist  that  theiwater  remain  in  the  stream  from  which 
he  has  the  right  of  prior  appropriation,  only  so  long  as  any  useful  quantity 
thereof  would  reach  his  point  of  diversion,  and  where  it  ia  ahown  by  the  experi- 
ence of  many  years  that  the  water  used  by  a  Junior  appropriator  for  a  beneficial 
purpose  would,  if  not  so  used,  sink  before  reaching  the  point  of  diyenion  of 
the  prior  appropriator,  the  latter  is  not  merely  by  reason  of  his  prior  claim 
entitled  to  an  injunction  to  oompel  the  junior  appropriator  to  allow  the  water 
to  remain  in  the  stream.  —  Id. 


Witnesses.  633 

WTTNEBSEB. 

1.  Where  there  it  nothing  to  indicate  that  a  witness  wae  aotoated  bj  ill-will  in 
glTLDg  hie  teetimonj,  bnt  only  that  he  wae  not  friendly,  an  instraction  that  if 
the  testimony  of  a  witness  has  been  given  nnder  the  influence  of  ill-will  towards 
a  party,  and  any  portion  of  it  is  nntme  as  to  any  material  fact  in  the  case,  the 
jnry  are  at  liberty  to  disregard  it  entirely,  is  erroneons  in  omitting  to  state  that 
the  testimony  mast  be  either  "knowingly,"  "wilfaUy,"  or  "intentionally" 
nntme.— Bonnie  y.  XarU,  289. 

3.  An  instmotion  based  npon  the  maxim  faltta  in  uno,  faltus  in  omnitnu,  which 
is  proper  to  be  given  when  the  qnestion  arises,  is  that  if  a  witness  knowingly 
and  wilfully  swears  falsely  in  a  material  matter,  the  Juiy  may,  bat  axe  not  bonnd, 
to  disregard  the  eyidenoe.— id. 
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